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Capital City Bank op Des Moines v. Hodgin and others. 1 

(Circuit Court, S. D. lowa, C. D. June 4, 1885.) 

Chattel Mortgage— Dbliveky — Two Moetgages Executed on Samb Day— 
Recouding — Pkiobitt — Prbvious Agkeement. 

When a party, to secure an indorser of his notes, in pursuance of a previoua 
agreement , exécutes and files for record a chattel mortgage on his stock in trade, 
and at Ihe same time exécutes another mortgage on the same goods, to secure 
a creditor, but does not file it for record until the next day,in order that the in- 
dorser may hâve a first lien on his property, and neii lier of the mortgagees knowa 
at the time of the exécution of the mortgages, or at the time of their filing for 
record what has been done, but both of tliem, on learning what lias been done, 
accept them, the mortgage first recorded will be a first lien on the goods. 

In Equity. 

W. L. Keed and Goode, Wishard de Phillips, for complaînant. 

Nourse & Kauffman and N. B. Raymond, for défendants. 

Shiras, J. In the year 1SS3 Frank L. Hodgin was engaged in the 
clothing business at Des Moines, lowa. In November of that year ne 
executed upon his stock in trade two mortgages: one to his mother, 
Adaline Hodgin, who resided in Ohio; the other to the Capital City 
Bank of Des Moines. The indebtedness secured by thèse mortgages 
cbming due and remaining unpaid, possession of the stock was taken 
under the mortgage to Adaline Hodgin, and thereupon the Capital 
City Bank brought this suit, claiming the prior right to and lien upon 
the mortgaged property. 

The question upon which the rights of the parties dépends, is that 
of priority. It appears frorn the évidence that Adaline Hodgin had 
indorsed the notes given by F. L. Hodgin to Léon Marks & Co., of 
Cincinnati, for goods purchased of them, and that she had been as- 
Bured that in case of trouble she should be protected by security against 

1 Reported by Robertson Howard, Esq., of the St. Paul bar. 
v.24F,no.l — 1 
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such liability. About the first of November, 1883, F. L. Hodgin vis- 
ited his mother at her home in Ohio, and she testifies that on that 
occasion it was agreed and understood that, upon the son's return to 
Des Moines, he should exécute to her a chattel mortgage upon the 
stock of goods then owned by the son, and kept in the store at Des 
Moines. The business at Des Moines had originally been carried on 
by Kobert and Frank L. Hodgin, under the firm name of Hodgin 
Bros.; but, during the summer of 1883, Robert withdrew from the 
firm. The indebtedness of the Capital City Bank was for money bor- 
rowed and usedin the business of the firm; and it appears from the 
évidence that the président of the bank had been assured that, in case 
of need, the bank should be protected by the exécution of a mortgage 
upon the stock. 

On the twelfth day of November, 1883, F. L. Hodgin signed two 
mortgages covering the stock : one to his mother, and the other to the 
bank. He instructed his attorney, who drew up the instruments, 
that he wished to give his mother the préférence, by giving her the 
first lien upon the property. The attorney informed him that this 
could be done by recording the mortgage to the mother before the one 
to the bank. The mortgage to Mrs. Hodgin was accordingly taken 
by the attorney to the recorder's office the afternoon of the twelfth of 
November, and filed for record. And on the next morning, the mort- 
gage to the bank was, in like mahner, filed for record. At the time 
of the signing and filing for record of thèse instruments, neither of 
the mortgagees knew of the signing of the same. On or about the 
fourteenth of November, 1883, the président of the bank, having 
learned of the exécution of a mortgage to the bank, sent one of the 
employés of the bank to the recorder's office to make inquiry con- 
cerning the same; and the recorder informed him that two mort- 
gages had been filed: one to Mrs. Hodgin, and one to the bank. A 
few days after the recording of the mortgage to Mrs. Hodgin, she was 
informed by letter of its exécution. Upon part of the comp'lainant, 
it is claimed that neither mortgage took effect until a complète deliv- 
ery had been made to the mortgagee; that, under the doctrine laid 
down in Cobb v. Chase, 54 Iowa, 253, S. C. 6 N. W. Eep. 300, the 
fact that the mortgage was reeorded for the benefit of Mrs. Hodgin, 
and knowledge of its exécution communicated to her, would not, with- 
out affirmative action upon her part, amount to an acceptance of the 
instrument, so as to complète the delivery of the mortgage. 

In the case of Cobb v. Chase it appeared that there was an agree- 
ment that a mortgage should be given upon a certain kind of prop- 
erty, to-wit, live-stock, but thenumber, nor the specified animais, was 
not agreed upon ; and under this state of facts the suprême court held 
that the previous agreement could not be construed as équivalent to 
an acceptance of the mortgage. 

In the case of Everett v. Whitney, 55 Iowa, 146, S. C. 7 N. W. 
Hep. 487, a similar question came before the same court, and it was 
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held that a delivery would be held toliave taken place because it had 
been agreed that tbe mortgagor was to seleet the property to be mort- 
gaged, and was to deliver the mortgage to the recorder. 

In the case now before the court the agreement between Mrs. Hodgin 
and her son was that a mortgage was to be executed upon his return 
to Des Moines upon his stock in trade kept in his store at Des Moines. 
And this was the identieal property included in the mortgage. The 
facts in this case tend more strongly to prove a delivery and accept- 
ance of the mortgage than those held sufficient in Everett v. Whitney. 
Many cases hold that the passing of a deed or mortgage from the 
actual control of the grantorinto the hands of a third party, the con- 
veyance being bénéficiai to the grantee, raises a presumption of de- 
livery and acceptance. Tompkins v. Wheeler, 16 Pet. 118; Eobinson 
V. Gould, 26 Iowa, 89; Mitchell v. Ryan, 3 Ohio St. 377. 

As it appears from the évidence that the mortgage to Mrs. Hodgin 
■was executed in pursuance of a previous agreement, and that she has 
recognized its validity by taking possession of the property under it, 
there can be no question that it is binding and in force between the 
mortgagor and the mortgagee ; and that, as between them, it took ef- 
fect at the time it was delivered to the recorder. The bank holds 
under a mortgage, which it clearly appears was intended by the mort- 
gagor to be subject to the mortgage executed to Mrs. Hodgin. When 
knowledge of the exécution of the mortgage to the bank was given to 
the officers of the bank, they knew that a mortgage had been executed 
to Mrs. Hodgin, and filed for record the day before the filing of the 
one to the bank. This was notice to the bank that the mortgage to 
it was intended to be the second lien upon the property. The bank 
was not bound to aecept this mortgage. Had it refused to accept 
the second mortgage, and obtained a lien, by attachment or exécution, 
upon the property, it could then hâve presented the question of its 
rights as against the mortgage to Mrs. Hodgin, upon the theory that 
it had acquired a lien upon the property before a complète delivery 
of the mortgage to Mrs. Hodgin. Instead of so doing, however, the 
bank accepted the mortgage, and claimed only the rights conferred 
thereby. - 

The évidence shows that the mortgagor intended to create a second 
lien upon the property by the delivery of the mortgage to the bank. 
There is nothing disclosed in the évidence which créâtes an equity in 
favor of the bank as against Mrs. Hodgin, and consequently there is 
nothing which would justify the court in defeating the intent of the 
mortgagor in the exécution of the two mortgages. The mortgagor in- 
tended to give the first and paramount lien to Mrs. Hodgin. She has 
accepted the mortgage as executed, and taken possession of the prop- 
erty under it. The mortgagor intended to create a second lien upon 
the property in favor of the bank, and with that intent executed the 
second mortgage. The bank has accepted the mortgage, and, under 
the facts of the case, must be held to hâve accepted it as it was in- 
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tended by the mortgagor. The évidence shows that the property in- 
cluded in the mortgages has been sold, pending this litigation, by con- 
sent of ail interested, and that it 'did not realize enough to pay the 
amount Becured by the firstmortgage. 

As complainants could only reach any surplus left after payment 
of the prior lien, it follows that there is nothing left to be decreed to 
complainants, and the bill theref ore must be dismissed ; and it is so 
ordered. 



Bun Mut. 1ns. Uo. v. Uoard op liquidation of the City of New 

Orléans. 1 

(Circuit Court, E. D. Louisiana. May 14, 1885.) 

1. Législative Poweiîs. 

Where there are two classes of creditors with already existing debts, a légis- 
lative act could not, by transferor appropriation of a debtor's property, give to 
one class a préférence, to the exclusion of the otherclass, to such a degree as to 
give to one class an immédiate and annual source of payment, and postpone to 
the other ail payment for, possibly, a period of 40 years. See Succession of Tay- 
lor, 10 La. Ann. 510; Milnev. Scfmidt, 12 La. Ann. 553. It is no more in the 
power of law makers than of debtors to effect an unequal distribution of the 
debtor's estate by making an application or transfer thereof among creditors al- 
ready existing. Atchafalaya Uo. v. Beau, 3 Kob. (La.) 415. 

2. Municipal Bonds of the City op New Orléans — Acts of La. No. 58 of 

1882, and No. 67 of 1884, Construed. 

Whatever provisions are contained in the act of 1882 subjecting any property 
or means of payment, which could be lawfully appropriated, to the payment of 
the extended bonds or coupon certificates, having been assented to on the part 
of the holders by accepting of the extension, is a contract which cannot be 
varied by any change or substitution, no matter how minute, and will continue 
in its opération upon whatever has been so appropriated till the obligations 
thereby secured shall hâve been fully paid. If the language in the act of 1882 
did include the excess of the premium bond tax and the other property included 
in the grant under the act of 1884, while it would be valid as a contract be- 
tween the complainants, the holders of the new obligations, and the city, it 
would be void so far as concerns the judgment creditors whose judgments are 
for debts existing antecedently to the passage of the act of 1882, under which 
the complainants claim, up to the point of the said judgment creditors being 
admitted to a proportionate or ratable share of such excess and other property. 

In Chancery. On rule for an injunction. 

Henry J. Leovy, E. D. White, and Eugène, D. Sanders, for complain- 
ant. 

Henry G» Miller, for défendant. 

Billings, J. This matter is submitted upon a bill of complaint, 
and affidavits and exhibits, on behalf of the complainants, and affi- 
davits and documents on behalf of the respondents, upon an applica- 
tion for an injunction. The complainants are holders of "extended 

'Repirted by Joseph P. Horner, Esq., of the New Orléans bar. 
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bonds" and of "coupon certifiâtes, " under the act of 1882, and as 
such holders they seek to enjoin the respondents from issuing the 
bonds provided for under the act of 1884 to judgment creditors, upon 
the ground that the means provided for the payment of the latter are 
more or less identical with those set apart for the payment of the for- 
mer. After a considération of the arguments which were urged with 
such ability upon tais question, it seems to me to be unnecessary to 
pass upon it. Without passing upon this question, even if the con- 
struction of the two acts be such as is contended for by complainants, 
there is, nevertheless, an impediment in the way of enforcing the grant 
of the act of 1882, so far as relates to the judgment creditors included 
in the provisions of the act of 1884. Both acts relate to the surplus 
arising under or out of the taxes levied in pursuance of the act cre- 
ating the premium bond System and other property. Since this sur- 
plus is an annual resuit for a great number of years, wrought out 
by the fact that only a portion of the bonded creditors became partic- 
ipants in the scheme, it is in its nature and capacity to be disposed 
of either by the législature or by the debtor, subject to the same légal 
limitations and rules as any other property. Until the législature 
had given to a creditor a grant or législative permission to share in 
this property, it might hâve been impossible for him to présent the 
question of his right to a share in this residue of a tax; but by the act 
of 1884 judgment creditors hâve been placed in such a situation that 
they can lawfully présent the question of their right to a participation 
in this residue to the extent which this act recognizes their right. 

It is to be observed that the act of 1884, under which the judg- 
ment creditors claim, includes only such judgments as had been or 
should be obtained against the city of New Orléans for debts which 
had an existence piïor to the year 1S79. It relates, therefore, only 
to debts owed antecedently to its passage, and has no référence to 
debts thereafter arising. The debts represented by the extended bonds 
and the coupon certificates which form the basis of the claim of the 
complainants were also pre-existing, having been owed by the city 
for many years. The debts on both sides of this controversy, there- 
fore, were debts in existence antecedently to the passage of the act of 
1882. 

The article No. 3,150 (old) of the Civil Code had been in force as a 
part of the law of the state since the year 1825. That article is as 
f ollows : " The property of the debtor is the common pledge of his 
creditors." So far as the législature allows municipal corporations 
to become debtors they are, equally with individuals, within the do- 
minion of this law. Since the power of taxation is vested in the lég- 
islature so far as concerns the fresh levy of taxes, this rule, however 
binding in equity and upon the conscience of the legislators, could 
not be enforced. So far, also, as future debts are concerned, the lég- 
islature could to any extent exclude their holders from participation 
in the property of a debtor. But so far as pre-existing debts are con- 
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cerned, and so far as relates to any revenue which, though springing 
from a tax, had come to hâve the qualities of properfcy, — i. e., so far as 
relates to thia surplus, and the ôther properfcy about which this con- 
tention is made, — the législature hàd no power to make any transfers 
or assignment which should not be ratable among ail the creditors 
similarly situated as to the absence of liens. This provision of the 
statute guarantying to ail the creditors this impartial distribution 
had entered into ail thèse transactions on both sides, both as a lirait 
and a guaranty, and had the force and effect of a paramount law, 
and restricted the ol'd bondholders from taking, merely by virtue of 
the act authorizing the issue of thèse new obligations, any portion of 
the property of the debtor, which would leave any class of creditors 
then existing without a proportionate provision or means of payment 
out of the debtor's property. 

Did the act of 1882, if construed as it is contended for by the com- 
plainant, do this ? Using words in a gênerai sensé, the debtor had no 
property upon which a writ oificrifacias could operate. The act of 
1876 had, so far as the matter was capable of législative restriction, 
limited the authority of the city to levy taxes to 15 mills on the dollar. 
Five mills of this had been devoted to the premium bonds. By the 
act of 1882 five mills, if necessary, had been devoted to thèse ex- 
tended bonds and coupon certificates. The alimony of the city, using 
that word to include only the expenses absolutely necessary to enable 
the city government to discharge its purely public functionsor duties, 
has been abundantly established to consume at the very least five 
mills. 

The judgment creditors had been deprived by article 1 of the mis- 
cellaneous ordinances, subdivision 3, of the constitution of 1879, of 
ail opportunity of using their judgments in the payment of taxes. 
The hollow and delusive provisions of the act of 1870, No. 5, had been 
judicially declared to be satisûed by the annual dévotion on the part 
of the city of an amount merely nominal for the payment of hundreds 
of thousands of dollars of judgments. Unless, then, the judgment 
creditors could participate in that portion of the nve-mill premium 
bond tax which remained after ail who had any right thereto had been 
paid, they were left with a debtor who had been stripped of every 
means of paying any portion of thèse judgments. If, then, it was 
the intention of the législature, as is contended by the complainants, 
by the act of 1882 to transfer to the extended bond and coupon cer- 
tificate holders ail of this surplus, and that intention should hâve 
opération, it would resuit that where there were two classes of cred- 
itors, with already existing debts, the législative act could, by a trans- 
fer or appropriation of a debtor's property, give to one class a préfér- 
ence to the exclusion of the other class, to such a degree as to give to 
one class an immédiate and annual source of payment, and postpone 
to the other ail payment for possibly a period of 40 years. I think 
the judicial décisions of ail courts, and especially of our own, hâve 
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deelared such a préférence prohibited. For the doctrine of the stat- 
ute compelling equal distribution or provision among or for co-exist- 
ing creditors, i. e., to prevent any partial appropriation by the debtor, 
see Successio?i of Taylor, 10 La. Ann. 510, and an affirmation of 
the îaw of that case in Milne v. Schmidt, 12 La. Ann. 553. This 
statutory rule opérâtes upon the législature as well as upon the debtor. 
It is no more in the power of law-makers than of debtors to effect an 
unequal distribution of the debtor's estate by making an application 
or transfer thereof among creditors already existing. This also has 
been judicially deelared. In AtchaJalayU R. é Banking Co. v. Bean, 
3 Eob. 415, the court says: 

"I think it clear that the législature canriot constitutionally, by act subsé- 
quent to the création of a debt, interfère to change or disturb the relation 
between debtor and creditor, orthe relative rank of creditors inter se, and that 
two creditors who stood equal originally in the eyes of the law, and had an 
equal privilège to be puid, neither having any spécial lien or privilège over 
the other, must remain forever equal, notwithstanding any act of the législa- 
ture sanctioning a différent doctrine." 

Unless, then, the old bondholders hâve some privilège upon the ex- 
cess, it could not be in toto given by the act of 1882 to the exclusion 
of already existing judgment creditors. But the old bondholders had 
no privilège upon this exeess. By the acts under which the différent 
séries of bonds were authorized, a right to a taxwas given, which re- 
mains in ail its original force, except as waived by the holder's ovra 
volition. But this is altogether distinct from any premium bond ex- 
eess, and if it was to be considered at ail, would be an obstacle rather 
than aid to the complainants; for it would présent the case of a 
complainant with a perfect security asking to bave a préférence in 
his favor maintained as against another creditor who had no security 
whatever. Until the old bondholders assented to the premium bond 
plan, by an exchange of his bond, be could claim nothing under it. 
Till such acceptance the premium bond act stood as an unaccepted 
and therefore inoperative offer. The provision that the drawn pre- 
mium bonds should be applied to the purchase of the old bonds, until 
in some way assented to by the holders, was, so far as relates to such 
holders, a mère législative provision, having no quality of a contract. 
In fact, the aefrof 1880 had altogether recalled this provision. 

It was urged, arguendo, that section 10 of the act of 1882 guar- 
antied the continuous application of the drawn premium bonds to 
the purchase of the old bonds, according to sections 11 or 5 of the 
premium bond act. But the carefully seleeted words of that section 
of the actof 1882 exclude such an interprétation, and merely déclare 
the whole act a contract, which may be enforced by "every judicial 
process then in force, or in force at the tirne of the création of the 
debt;" i. e., the rights to be enforced were those created by the act 
of 1882. The process for their enforcement should be that in force 
in 1882, as well as that in force at the time of the issuing of the 
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bonds. This section defines and secures the meana of enforcing the 
rights of the holders of the new securitiea, but does not enlarge those 
rights. The act of 1882 correctly assumes that its own force alone 
■waa to operate to transfer this surplus, and if it was not in the power 
of the législature at that time to exclude the judgment creditors from 
an equal participation in it, then the complainants hâve failed to es- 
tablish their case. 

The conclusions which followed from the facts and the law of the 
case are: 

1. That whatever provisions are contained in the act of 1882 sub- 
jecting any property or means of payment, which would be lawfully 
appropriated, to the payment of the extended bonds or coupon cer- 
tificates, havjng been assented to on the part of the holders by ac- 
cepting of the extension, is a contract which cannot be varied by any 
change or substitution, no matter how minute, and will continue in 
its opération upon whatever has been so appropriated till the obliga- 
tions thereby secured shall hâve been fully paid. 

2. If the language in the act of 1882 did include the excess of the 
premium bond tax and the other property included in the grant un- 
der the act of 1884, while it would be valid as a contract between the 
complainants, the holders of the new obligations, and the city, it 
would be void so far as concerns the judgment creditors whose judg- 
ments are for debts existing antecedently to the passage of the act of 
1882, under which the complainants claim, up to the point of the 
said judgment creditors being admitted to a proportionate or ratable 
share of such excess and other property. 

3. It follows, therefore, that the act of 1884 authorizes the issu- 
ance of bonds only to creditors who hâve obtained judgments for 
debts existing antecedently to the time of the passage of the act of 
1882. The injunction must be refused. 



APPENDIX. 

Amount of coupons funded into coupon certificates due 

within 10 years, under section 4 of act of 1882, - - $1,913,617 50 

Amount of bonds extended 40 years under section 3, - 2,695,600 00 

Both coupon certificates and extended bonds are payable at any time, at 
option of the city. 

Six per cent, on coupon certificates, .... $114,817 00 

Six per cent, on extended bonds, ... 161,736 00 



Total interest, $276,553 00 

Value of property subject to taxation in New Orléans, - $115,000,000 00 
Five mills upon each dollar gives ... 575,000 00 
Deduct ordinary shrinkage, 20 per cent., leaves 80 per cent., 460,000 00 
Deduct amount necessary to pay total of flrst year's in- 
terest, - 276,553 00 

Leaves to be applied to bonds and certificates, - - • 183,447 00 

3ay in round numbers, - - - - - 180,000 00 



$180,000 00 


190,000 00 


202,000 00 


227,263 00 


240,898 00 


255,351 00 


270,672 00 


286,914 00 
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So that amount reduced in 1885 would be 

In 1886, 

In 1887, - - , 

In 1888, 

In 1889, - • - - . - : 

In 1890, ...... 

In 1891, - - - 

In 1892, 

Total, $2,068,818 00 

So that prior to January 1, 1893, which is the day of the maturity of the 
coupon certifieates, they would be paid and wholly withdrawn. There would 
be left thereafter the entire net proceeds of the flve-mill tax, i. e., $460,0011, 
to be applied annually, in the first place to the payment of the interest of the 
extended bonds, and secondly to the payment of the extended bonds. 

Net. amount of tax, deducting 20 per cent, for shrinkage, - $460,000 

In 1È93 — First year's interest on extended bonds, - - 161,736 

Balance for payment of extended bonds, - $298,264 

In 1894, 316,259 

In 1895, ..... . 335,133 

In 1896, .... - 355,243 

In 1897, 376,558 

In 1898, .-.- ... 399,151 

In 1899, - 427,100 



Total, - - - - - - -. $1,507,710 

So that prior to January 1, 1899, just 23 years before the extended bonds 
are eompulsorily due, both the extended bonds and the coupon certifieates 
would be wholly paid and withdrawn. 



(Extracts from Aot No. 58 of the Législature of Louisiana of 1882, Above 

Referred to.) 

Section 1. Be it enacted by the gênerai assembly of the state of Louisiana, 
that the city of New Orléans, acting through the board of liquidation of the 
city debt, or other duly-authorized offleers, be, and she is hereby, authorized 
and empowered to extend the bonded indebtedness of said city, other than 
premium bonds outstanding at the passage and promulgation of this act, for 
the period of forty years, from January 1, 1883, at a rate of interest not ex- 
ceeding six per cent., provided the city shall hâve the right to call in said 
bonds, so renewed or extended, for payment at par after the year 1895, upon 
giving notice to that effect during a period of three months. 

Sec. 2. Be it further enacted, etc., tbat the provisions of the foregoing 
section be, and they are hereby, extended to ail bonded obligations of the city, 
except premium bonds, whether due or to become due, including such as may 
hâve been merged into judgments, but for which no tax, spécial or other wise, 
has yet been levied: provided, nothing in this act shall be considered as a 
waiver of prescription which may hâve accrued or may accrue on such bonds 
in favor of the city. 

Sec. 6. Be it further enacted, etc., that ail funds now, or that may be at 
the time of the passage of this act, in the hands of the board of liquidation of 
the city debt, under existing laws, shall be deposited with the fiscal agent of 



10 FEDERAL REPORTER. 

the board, to the crédit of the accoimt known as tlie city debt fund, winch 
fund shall be applied exclusively to the purchase, on the most favorable 
terma, not exceeding par, of face value of any of the outstanding bonds or 
eoupons, and the certificates therefor, of said city, which are extended to be 
retired under the provision of this act: provided that said city debt fund 
shall be used flrst to provide for and pay the interest on the bonds and cer- 
tificates contemplated herein. And it shall be the duty of the council, In its 
annual budget, to make an appropriation to carry out the provisions of this 
act. 

Sec. 10. Be it further enacted, etc., that this act, in ail its parts, provisions, 
terms, conditions, obligations, and limitations, is to be deemed and to con- 
stitute a valid, binding contract between the state of Louisiana, the city of 
New Orléans, its résidents, citizens, and tax-payers, and the holders of the 
bonds herein authorized to be extended, and the judicial process of the state 
of Louisiana, now authorized by law, or in force at the création of said 
bonded debt as aforesaid, may be resorted to, and is to be reeognized and, ap- 
plied to the judges thereof, for the enforcement of its provisions in favor of 
any party having and showing just cause for complaint or injury, or a viola- 
tion of any of the provisions thereof. 



{Extract from Act No. 67 ofthe Législature of Louisiana o/1884, Above 

Referred to.) 

Section 1. Be it enacted by the gênerai assembly of the state of Louisiana, 
that section 2 of act No. 133, approved April 10", 1880, be amended and re- 
enacted so as to read: That the commissioners of the Consolidated debt, or the 
city offlcers, provided and named in section 1 of this act, and the syndicate 
hereby created, shall constitute a board of liquidation of the city debt, and 
the said board shall hâve exclusive control and direction of ail matters relat- 
ing to the judgment and bonded debt of the city of New Orléans. The board 
of liquidation shall cause to be prepared bonds of the city of New Orléans, 
which bonds shall only beused for the purpose of negotiation or exchatige, as 
hereinafter provided. The said bonds shall be signed by the mayor and treas- 
urer of the city of N«*w Orléans, and countersigned by the comptroller of said 
city; they shall be dated June 1, 1884, and be made payable in flfty years from 
said date, or sooner at the option of the city, and bear interest at the rate of 
five per cent, per annum from the date of said bonds, payable semi-annually 
on the flrst days of June and December of each year; said interest to be rep- 
resented by one hundred coupons annexed to each bond. The said bonds and 
interest coupons annexed may be issued for such sums as may be deemed 
most convenient by the board of liquidation, and be made payable at such 
place or places as may be designated in the bond; but the said bonds shall be 
made payable, interest and principal, in lawful money of the United States. 

Sec. 2. Be it further enacted, etc., that section 3 of act No. 133, approved 
April 10, 1880, be amended and re-enacted so as to read: That the said board 
of liquidation of the city debt be, and it is hereby, authorized and required, 
and it is made the duty of the said board, to retire and cancel the enfire debt 
of the city of New Orléans now in the form of executory judgments and reg- 
istered under the provisions of act No. 5 of 1870, and that which hereafter 
may become merged into executory judgments and likewise registered, except 
the floating debt or claims created for and against the year 1879 and subsé- 
quent years; that it is the full intent and meaning of this act to apply solely 
the privilèges thereof to executory judgments at présent rendered against 
such city, and to such floating debt or claims against said city for 1878, and 
previous years, merged and to be merged into executory judgments, whether 
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absolute or rendered against the revenues of any particular year or years pre- 
vious to the year 1879; that, for the purpose of retiring and canceling said 
judgment debt, the said board is authorized and required either to sell the 
bonds to be issued under this act, at not less than their par value, and apply 
the proeeeds thereof to the payaient of the said judgments, as above specifled, 
or issue said bonds in exchange for said judgments. 

Sec. 3. Be it further enacted, etc., that section five of act No. 133, approved 
April 10, 1880, be amended and re-enacted so as to read: Thatitshall bethe 
duty of the city of New Orléans to turn over and transfer to the board of 
liquidation, immediately after the passage of this act, ail property of the city 
of New Orléans, real and personal, not dedicated to public use: provided, 
that in the sale of batture property, which is herein included, the right of the 
city to ail future accretions shall be reserved ; ail assets of said city realized, 
and to be realized, except such assets and revenues as pertain to the adminis- 
tration of said city, and necessary for the support of the same as at présent 
authorized; ail uncollected revenues of said city anterior to the year 1879, 
when collected ; and the said board is hereby authorized and required to dis- 
pose of said property and assets, other than stock held in corporations, on 
such ternis and conditions as said board may deem to be to the best interests 
of the city, and apply the proeeeds thereof, together with the uncollected 
revenues above mentioned, when the same are collected — First, to the pay- 
aient of the interest on the bonds authorized herein, in the event that the tax 
authorized by section eleven of said act No. 133, approved April 10, 1880, be 
not levied; second, to the rédemption and cancellation of the said bonds: pro- 
vided, that bids for the sale of the same shall be by sealed proposais, and that 
préférence shall be given to the lowest bidder: and provided further, that no 
bids above the par value of said bonds shall be accepted. 



Allen and others v. Jones and others, Intervenors. 1 

(Circuit lovrt, E. V. Louûiani. May 14, 1885.) 

1. Bills or Ladtng and Warehouse Receifts. 

The acts of Louisiana, No. 150 of 1868 and No 72 of 1876, mean that the 
billsoflading and warehouse receipts for property shipped or warehoused shall 
fully represent the property, so that a transfer of those paper titles shall vest 
in the transférée the property as fully as the delivery of the property itself. 

2. Lien op Vendob of Aghicultoiîal Products. 

Article 3227 of the Civil Code of Louisiana gives the right to the vendor to 
seize the things sold in whatsoever hands or place they may be found, and to 
enforce his lien for the priée with préférence over ail other daims, as woll 
açainst those who hold under title acquired through hills of lading as against 
those whose title is evidenced by actual delivery. 

At Law. 

Charles S. Rice, for plaïntiffs. 

Thomas L. Boyne and George Denegre, for intervenors. 

Billings, J. This cause having been tried without a jury, the 
same having been waived, the court finds the following as the facts 
of the case : 

The plaintiffs sold to the défendants on the third day of June, 1884, 268 
baies of cotton, for the sum of $12,665.25, the terms of the saje being for 

lReported by Joseph P. Hornor, Esq., of the New Orléans Oar. 



12 FEDERAL EEPOBTEB. 

cash. On the following day the cotton was délivered to the said défendant, 
through the warehouseman, where the same was stored. On the sixth of 
June the said défendants paid upon this purehase the sum of $1,800, which 
they derived by or from a&vances made by intervenors on bill of lading for 
the cotton , leaving unpaid the balance of the priée of the cotton, viz., the sum 
of $10,865.25. The cotton was an agricultural product of the state of Louisi- 
ana, and the sale was made to the défendants by the plaintiffs in the city of 
New Orléans. On the sixth of June ail of the cotton was either laden on 
board or délivered in the possession of the steam-ship Counsellor, bound for 
Liverpool, and bills of lading in regular form were on that day issued for said 
cotton bythe masterof said steam-ship, and were on the same day transferred 
by the usual indorsement to the intervenors, Brown Bros. &Co., who paid for 
the same the sum of £2,680, in the currency of the United States $13,400, the 
full value of the cotton. On June 7th the plaintiffs instituted this suit, 
claiming a vendor's lien for the unpaid balance of the price of the cotton, 
and on the same day sequestered the cotton and took it out of the possession 
of the master of the said steam-ship Counsellor, who held the same for ship- 
ment, having given the said bills of lading therefor. 

As the conclusions of law, drawn from thèse facts, the court finds : 
(1) That the acts of 1868, No. 150, and of 1876, No. 72, mean that the bills 
of lading and warehouse receipts for prpperty shipped or warehoused shall 
fully represent the property, so that a transfer of those paper titles shall vest 
in the transférée the property as fully as a sale accompanied by a delivery of 
the property itself. (2) That the acts of 1854 and 1855, now found in Civil 
Code, art. 3227, since they give the right to the vendor to seize the thing 
sold in whatsoever hands or place they may be fouud, and enforce his lien 
for the price, which the statute déclares shall hâve préférence over ail other 
daims, opérâtes as well against those who hold under purehase through bills 
of lading as well as by transfer and actual delivery. (3) That the plaintiffs' 
claim must prevail over that of the intervenors'. 

Therefore the plaintiffs must hâve judgment enforcing their rights 
upon the cotton to the extent of the unpaid price. To that extent 
the intervenors' claim is dismissed; beyond that, allowed. Plaintiffs 
must hâve judgment against the défendant for ail costs prior to the 
intervention, and ail costs subséquent to the intervention must be paid 
out of the cotton sequestered. 



(Extract from ActNo. 150 of the Législature of Louisiana 0/I868, Referred 

to Above.) 

Sec. 6. Be it îurther enacted, etc., that cotton-press receipfc given for any 
goods, wares, merchandise, grain, flour, or other produce or commodity stored 
or deposited with any cotton-press, wharflnger, or other person, or any bill of 
lading given by any forwarder, boat, vessel, railroad, transportation or trans- 
fer company, may be transferred by indorsement therein, and any, person to 
whom the same may be transferred shall be deemed and taken to be the owner 
of the goods, wares, merchandise, grain, flour, or other produce, or commod- 
ity therein specifled, so far as to give validity to any pledge, lien, or transfer 
made orcreatedby such person orpersons; but no property shall be délivered, 
except on surrender and cancellation of said original receipt, or bill of lading, 
of the indorsement of such delivery thereon. In case of partial delivery, ail 
cotton-press receipts, or bills of lading, however, which shall hâve the words 
"not negotiable" plainly written or stamped on the face thereof shall be ex- 
empt from the provisions of this section. 
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(Extracts from Aot No. 72 of the Législature of Louisiana of 1876, Re- 

ferred to Above.) 

Sec. 4. Be it further enacted, etc., that parties who may borrow money on 
the faith of warehouse reeeipt, representing property in store, shall file their 
affldavit with the pledgees that sueh property is theirs, the pledgeors' personal 
property, or that it is the property of some party for whom the pledgeor is aet- 
ing as agent, faetor, commission merchant, or in any other fiduciary capacity ; 
and that said party is justly and truly indebted to the pledgeor in an amount 
equal in value to the value of the property pledged, as specified in the ware- 
house reeeipt, for moneys paid to him or paid by his order and for his account 
by the party or consignée making the pledge. The cashier of a bank, or the 
secretary of any insurance company incorporated or working under any law 
in the United States or of this state, is hereby authorized to administer the 
oath contemplated under the provisions of this act. Any déviation therefrom 
shall render the party or parties so deviating liable for the value of the prop- 
erty, or any exeess in value over and above the amount for which it may 
hâve been pledged in any manner specified in section one of this act, and to 
prosecute for perjury, and also for obtaining money under false pretenses. 

Sec. 5. Be it further enacted, etc., that the vendors' lien of five days priv- 
ilège, now allowed in commercial transactions for thepayment of the purchase 
priée, shall not be affected by the provisions of this aet, except in case in 
which a. warehouse reeeipt has been pledged as collatéral for money borrowed. 
The holder of the warehouse reeeipt shall be considered and held as the actual 
owner of the property described in the reeeipt, and no clause of this act shall 
operate to the détriment or injury of the holder of a warehouse reeeipt, to 
the extent of the value of the property specified, made and issued in accord- 
ance with and under the provisions of this act: provided, that where the 
faetor,, agent, or pledgeor may hâve wrongf ully pledged, in violation of this 
act, any property, the lien of the owner shall be valid even against the third 
holder of the warehouse reeeipt. 

Sec. 8. Be it further enacted, etc., that ail warehouse receipts, as by this 
act provided, shall be negotiable by indorsement in blank, or by spécial in- 
dorsement in the same manner and to the same extent as bills of exchange 
and promissory notes now are. 



(Extract from the Civil Code of Louisiana, Referreâ to Above.) 

Art. 3227. He who has sold to another any movable property which is not 
paid for has a préférence on the price of his property over the other cred- 
itors of the purchaser, whether the sale was made on a crédit or without, 
if the property still remains in the possession of the purchaser. So that, al- 
though the vendor may hâve taken a note, bond, or other acknowledgment 
from the buyer, he still enjoys the privilège. Any person who may sell the 
agricultural products of the United States in the city of New Orléans shall be 
entitled to a spécial lien and privilège thereon to secure the payment of the 
purchase money for and during the space of five days only after the day of de- 
îivery, within which time the vendor shall be entitled to seize the same in 
whatsoever hands or place they may be found; and his claim for the purchase 
money shall hâve préférence over ail others. If the vendor gives a written 
order for the delivery of any such products, and shall say therein that they 
are to be delivered without vendor's privilège, then no lien shall attach thereto. 
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Weill v: Thompson and others, Intervenors. 1 

{Circuit Court, & D. Louisiana. January 20, 1885.) 

Immotabi,es by Dkstination — MoriTGAGE. 

Machinery attached to a plantation, and used for plantation purposes, though 
included in a mortgage, if purchased and removed, even during the pendency 
of a suit to enlorce the mortgage, were withdrawn from the opération of the 
mortgage. When machinery is removed from a plantation, it again becomea 
a movable, and as such could not be susceptible of mortgage, even if the pur- 
chaser was in bad faith; that is, purchased with knowledge of the mortgage. 
Cdizens' Bank v. Knapp, 22 La. Ann. 117. 

At Law. Un trial ot interventions. 

C. B. Singleton, R. H. Broivne, and B. F. Choate, for plaintîff. 

Joseph P. Hornor and Francis W. Baker, for intervenors. 

Billings, J. The question submitted is upon the intervention. 
Défendant executed a mortgage to plaintif! of a plantation. At the 
time of the exécution of the mortgage, the mules and machinery in 
question were upon the plantation, and in use in connection with it 
for the purpose of working it. Subsequently, and with knowledge of 
the môrtgagee, the intervenors purchased thèse articles; they were sev- 
ered from the plantation, and were in the possession of intervenors 
when the proceedings to foreclose the mortgage were instituted. That 
mules and machinery so situated weré by destination immovables, is 
determined by Civil Code La. art. 468. 

The case of Citizens' Bank v. Knapp, 22 La. Ann. 117, holds that 
machinery attached to a plantation and used for plantation purposes, 
though included in a mortgage, if purchased and removed, even dur- 
ing the pendency of a suit to enforce the mortgage, were withdrawn 
from the opération of the mortgage. The ground upon which the 
conclusion of the court is placed, is that, when detached from the su- 
gar-house and removed from the plantation, the machinery became 
again a movable, and as such could not be susceptible of mortgage ; 
that this would be true even if the purchaser was in bad faith; that 
is, purchased with knowledge of the mortgage. 

A strong argument, both at the trial and subsequently by brief, 
was made in favor of the destination which the law had given to the 
mules and machinery, continuing so long as the persons dealing with 
the property knew of the mortgage. But in cases not involving any 
provision of the constitution of the United States, and not springing 
out of negotiable paper> (which last are ranked among causes gov- 
erned by the gênerai law-merchant and not by the local law,) the con- 
struction given by the court of last resort of a state, and not qualifîed 
by any subséquent décision, as to the meaning of a statute, is a part 
of the statute, and is binding upon the fédéral courts. 

1 Reported by Joseph P. Hornor, Esq. , of the Xcw Orléans bar. 
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In Lejftngwell v. Warren, 2 Black, 603, the suprême court says : 
"The construction given to a statute of a state by the highest judicial tri- 
bunal of such state is regarded as a part of the statute, and is as binding upon 
the courts of the United States as the text. " 

There is no ambiguity in the opinion of the suprême court, (Citizens' 
Bank v. Knapp,) nor has it been at ail qualified by any subséquent dé- 
cision of that tribunal. The question submitted is not one of those 
where the fédéral courts may act independently of the judicial con- 
struction of the highest tribunal of a state. The reported case is even 
stronger than this, for the severance of the property from the planta- 
tion was effected even after the institution of the suit to foreclose. 
The knowledge there was certainly as clear as hère. This case is, 
therefore, paramount with this court, and leaves no latitude, except 
to ascertain carefully what the views of the court, as expressed, are. 
Thèse close the case against the plaintiff and require a judgment in 
favor of the intervenors, with à réservation to the plaintiff to sue for 
ail damages if the property mortgaged shall not or has not realized 
a Bufficient amount to pay the mortgage. Let there be judgment ac-. 
cordingly. 



Hartinger and others ». Ferring and others. 1 

(Circuit Court, N. D. Iowa, B. D. June 9, 1885.) 

Pakent and Chtld — Inhbritancb by Illegitimate Child— Pnooi" of Pater- 
nitt and Récognition — Code Iowa, § 2466. 

To enable an illegitimate child to inherit, uhder section 2466 of the Iowa Code, 
it must appear that the récognition or proof of paternity relied upon, occurred 
afler the passage of the act by the législature. 

At Law. Demurrer to pétition filed by Justina Kahl, intervenor. 

Longueville é Lenehan, for plaintiff s 

Utt Bros., for intervenor. 

Shiras, J. In January, 1881, one Joseph Koetzl died intestate at 
Dubuque, Iowa. The défendant Peter Ferring was appointed ad- 
ministrator of the estate by the circuit court of Dubuque county. 
After the payment of ail claims against the estate, there was left in 
the hands of the administrator the sum of $3,765, which he was or- 
dered by the circuit court to pay over to the heirs of the décèdent. 
The plaintiffs herein brought this action against the administrator, 
for the purpose of establishing their right to the fund as next of kin 
and heirs at law of Joseph Koetzl. The intervenor, Justina Kahl, 
with leave of the court, filed a pétition of intervention, wherein sue 
asserts that she is the illegitimate daughter of Koetzl ; that she was 
born in the kingdom of Bavaria on the eleventh of April, 1834, and has 

'Reported by Robertson Howard, Esq., of the St. Paul bar. 
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ever since been and is now a résident of Bavaria; tbat "said Joseph 
Koetzl in his life-time, to-wit, from the time of lier birfch up to the 
year 1850, in the kingdom of Bavaria, recognized her, said Justina 
Kahl, as his child, and- that such récognition was gênerai and noto- 
rious ; that on the fourteenth day of May, 1834, in certain proceed- 
ings had before the royal Bavarian county court, it was déterminée! 
and adjudged that said Justina Kahl was the illegitimate daughter of 
said Joseph Koetzl; and the intervenor claims that such récognition 
and adjudication enable her to inherit her father's property under 
the provisions of section 2466 of the Code of Iowa, which enacts that 
illegitimate children "shall inherit from the father, whenever the 
paternity is proven during the life of the father, or they hâve been 
recognized by him as his children; but such récognition must hâve 
been gênerai and notorious, or else in writing." 

To this pétition the plaintiffs interpose a demurrer on the ground 
that the alleged adjudication by the court in Bavaria was* had,. and 
the acts of récognition took place, before the Code of 1851 took effect; 
and that previous to that time, under the laws of Iowa, an illegiti- 
mate child could not inherit the estate of the father, even though the 
paternity had been fully established or recognized. 

Previous to the adoption of the Code of 1851, the provisions of the 
statute in force did not change the rule of the common law that an 
illegitimate child could not inherit the estate of the father. The 
Code of 1851 enacted that illegitimate children should "inherit from 
the father, whenever they hâve been recognized by him as his chil- 
dren ; but such récognition must hâve been gênerai and notorious, or 
else in writing." By the Code of 1873 it is provided that such chil- 
dren may also inherit "from the father whenever the paternity has 
been proven during the life of the father." 

The question presented for détermination is whether the adjudica- 
tion of paternity and récognition of the relationship had and per- 
formed before the enactment of the Codes of 1851 and 1873, should 
be held sufficient, under thèse statutes, to confer the right of inherit- 
ance, or whether the intervenor must show a récognition since the 
adoption of the Code of 1851, or an adjudication since the passage of 
the Code of 1873. This question was before the suprême court of Iowa 
in the case of Crâne v. Crâne, 31 Iowa, 296, but was not ruled upon; 
and my attention has not been called to any other case in which the 
question has been determined by the suprême court of Iowa. 

On part of the intervenor it is claimed that the rule of inheritance 
is always subject to législative control, and may be changed at any 
time, and tbat such change will affeet the status in ail cases save 
those wherein vested rights hâve accrued. It cannot be questioned 
that the mère expectation of inheriting property is not deemed to be 
a vested right, and the rules of descent may be lawfully changed, and 
such change may affeet ail estâtes not already passed to the heir by 
the death of the owner. Under this doctrine it is clear that it was 



HAKTINGEB V. PEBRING. 17 

within the power of the législature, when adoptingthe Codes of 1851 
and 1873, to modify or change the rules of descent previously in force, 
and such changes would be applicable to ail estâtes vesting after the 
taking effect of thèse Codes. Thus, if the législature had, in 1851, 
enacted that illegitimate children, if their paternity was thereafter 
aeknowledged in writing, should inherit equally with legitimate issue, 
it could not be questioned that the rule thus established would con- 
trol in ail cases to which it was applicable, and in which the estate 
had not vested before the taking effect of the législative enactment. 

The question to be determined in this cause, however, is not so 
much the right or authority of the législature to change the rules of 
descent, as it is the true meaning of the enactment; that i/ to say, 
wbether it was the intent of the législature to provide that a past 
récognition of paternity should hâve the effect of conferring rights 
of inheritance, or must such récognition hâve been made after the 
passage of the act? It is clear from thevery languageof the statute 
that it was not intended to confer the right of inheritance upon ail 
illegitimate children. The Code of 1851 makes the right of inherit- 
ance in case of illegitimacy dépend upon the performance of certain 
acts by the father. After the adoption of the Code of 1851, the acts 
of récognition contemplated in the statute had attached thereto cer- 
tain légal conséquences, and the presumption legally arises that the 
father recognizing his illegitimate children in the modes pointed out by 
the statute intends, by such récognition, to confer upon them the right 
of inheritance. If, however, it be held that the statute is intended 
to give force to acts of récognition performed before the adoption of 
the Code, then we give an effect to an act which it did not legally 
hâve when performed. The statute would thus be given a rétroactive 
effect, and an act which, when done, had no légal significance, and 
was not intended nor understood by the parties to it to affect an} r 
right of inheritance, would be held to confer such a right. Whatever 
may be said of the power of the législature to thus attach to an act 
done a légal significance which it did not possess when done, it is 
clear that it will not be presumed that it was the intent of the légis- 
lature to make the statute rétroactive in this particular, unless such 
intent is clearly established by the language of the statute. The or- 
dinary presumption is that statutes are intended to be prospective 
alone in their opération. 

There is nothing found in the section of the Code in question, nor 
in the context, which indicates any purpose to make the statute ré- 
troactive. The better rule would seem to be, therefore, to hold that, 
to enable an illegitimate child to inherit under this section of the 
Code, it must appear that the récognition or proof of paternity relied 
upon, occurred after the passage of the act by tbe législature; it being, 
in the language of the suprême court in Stevenson' s Heirs v. Sullivant, 
5 Wheat. 260, "most reasonable so to construe the law as to enable 
the father to perceive ail the conséquences of his récognition at the 
v.24f,do.1 — 2 
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time he made it." The reasoning in the case jusfc cited, and in that of 
Brown v. Belmarde, 3 Kan. 53, is directly applicable to the question 
involved in this cause, and supports the conclusion, reached. ' 
The demurrer to the intervening pétition is therefore sustained. 



Farwell and others v . Spalding. 
{Circuit Court, N. D. JHUnoi». May 26, 1885.) 

CUSTOMS DUTIES— ADDITIONAL DuTT ON GOODS IN "WAKEHOUSB MoBB THAN OHB 

Ybar— Date of Original Importation. 

Ileld that, as to goods which hâve been transported from an exterior port on 
first arrivai to an interior port of transportation, the wonis "date of original 
importation" (section 2970, Rev. St.) mean the date of arrivai of the goods 
at the interior port of destination. 

At Law. 

Percy L. Shuman and Jo.-II. Defrees, Jr., for plaintiff. 

Ghester M. Dawes, Asst. U. S. Atty., for défendant. 

Blodgett, J., (orally.) The plaintiff in this case imported a quan- 
tity of goods by way of the port of New York, from whence they came 
under bond to the port of Chicago, and within a year after their arrivai 
in Chicago, but more than a year after their arrivai at the Atlantic 
port, plaintiffs offeredtopay the duties and charges, but the customs 
officers hère assessed an additional duty of 10 per cent, on the amount 
of duties and charges due thereon. Heyl, pt. 1, p. 57, § 2970. The 
plaintiff paid this added duty under protest, and now brings suit to 
recover the same. 

The law under which it was claimed this additional duty had been 
ineurred, reads as follows: 

"Sec. 2970. Any merchandiss deposited in bond in any public or private 
bonded warehouse may be withdrawn for consmnption within one year from 
the date of original importation, on payaient of the duties aud charges to 
which it may be subject by law at tbe time of such withdrawal ; and after the 
expiration of one year from the dateof original importation, and until the ex- 
piration of three years from such a date, any mcrchandise in bond may be 
withdrawn forconsumption, on payaient of the duties assessed on the original 
entry, and charges, and an additional duty of 10 per aentum on the amount 
of such duties and charges. " 

The only question in this case is, when does the year begin to run 
as to goods transported from an exterior to an interior port, and ware- 
housed in bond at the interior port? Does it begin to run from the 
date of the arrivai of the goods at the exterior or interior port? The 
statutesays, "within one year from the date of original importation." 
A careful examination of the législation by congress, ont of which has 
beendeveloped our présent System of transporting goods in bond from 
their port of first arrivai to their interior port of destination, and there 
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allowingthem to be warehoused, satisfiesme that it was the intention 
of congress to place importers at the interior ports upon the same 
footing, and give them the same time for the payment of their duties, 
as is allowed to importers at exterior ports; and that, as to goods 
which hâve been transported from an exterior port of first arrivai to 
an interior port of destination, the words "date of original importa- 
tion," as used in this section, mean the date of the arrivai of the goods 
at the interior port of destination. It therefore seems to me that, 
inasmuch as the importer in this case offered to pay the duties and 
charges upon the goods in question within one year from the time the 
goods arrived at Chicago and were warehoused there, the additional 
10 per cent, was improperly and illegally imposed upon them. 
The issue is found for the plaintiff. 



Cohn and others v. Spalding. 

(Circuit Court, 2V. D. Illinois. May 26, 1885.) 

CU8TOH8 Duties— Unmanufactured Tobacco. 

Certain tobacco, known to the trade as " scrap tobacco," composed of frag- 
ments or pièces broken or eut off in the manufacture of cigare, hetd to be du- 
tiable as unmanufactured tobacco. 

At Law. 

Percy L. Shuman and Jo. H. Defrees, Jr., for plaintiff. 

Chester M. Dawes, Asst. TJ. S. Atty., for défendant. 

Blodgett, J., (orally.) The plaintiff in this case imported a lot of 
tobacco and entered it as "unmanufactured or scrap tobacco." It 
■was classed by the appraisers as manufactured tobacco, and assessed 
at a duty of 40 cents per pound. Heyl, pt. 2, p. 15, cl. 249. The 
only question in the case is whether this is manufactured or unmanu- 
factured tobacco. The proof in the case shows that it is known to 
the trade as "scrap tobacco," being composed of fragments or pièces 
broken or eut off in the manufacture of cigars, and scraps from the 
tables of the cigar rollers, and that it has yet to undergo some pro- 
eess by which it can be put into forin for consumption. The proof 
in the case shows that it ij used either as filling for cheap cigars, or 
worked into some kind of smoking tobacco, or into cigarettes; and 
therefore it should be treated, for the purposes of duty, as "unmanu- 
factured tobacco." It was contended at the trial that this tobacco 
came within the provisions of clause 249 as "stemmed tobacco," but 
I am of opinion that this désignation is used to describe leaf tobacco 
from which the stems had been removed, and not thèse sweepings of 
a cigar factory. 

The issue is therefore found for the plaintiff. 



20 FEDERAL REPORTES. 

GliANZ V. SPALDING. 
[Circuit Court, N. V. Illinois. May 26, 1885.) 

1. Customs Duties. 

Section 7, açt Mardi 3, 1883, as to dutiable value of marchandise, oonstrued. 
2 Same— Seal-Skins, Dutt on. 

Certain skins bought " undressed," or "in sait," brokerage, commissions, 
and paoking charges on, not part of dutiable value. 

At Law. 

Percy L. Shuman and Jo. H. Defrees, Jr., for plaintiff. 

Chester M. Dawes, Asst. U. S. Atty., for défendant. 

Blodgett, J., (orally.) The plaintiff imported four Iota of dressed 
seal-skins, and the inspector, for the purpose of determining the duti- 
able value, added brokerage, commissions, are insurance, cost of dress- 
ing, dyeing, and warehousing, which the plaintiff paid under protest, 
and appealed. There was an adverse décision on the appeal, and this 
suit was brought in apt time to recover the money thus paid. 

The proof shows that the skins in this case, as in the usual course 
of trade in this class of goods, were bought "undressed," or "in sait," 
as it . is called in London, at auction, and in this case the dyer or 
dresser of thèse goods acted as the plaintiffs agent in the purchase, 
and bid off the goods at the auction. He then dyed and dressed the 
goods, "machined them, " as it is called, — that is, passed them through 
a process by -winch the coarse hairs were taken out, — got them insured 
during the process of dressing and dyeing, and, when finished, paeked 
and shipped them to the plaintiff, so that the cost to the importer of 
thèse goods was made up of the price paid for the green skins at the 
auction; the auctioneer's commissions, called "lot money;" the cost 
of dressing, dyeing, machining, fire insurance during the process of 
dressing, and the interest on the money advanced by the agent and 
his commissions, and the cost of packing. 

Sections 2907 and 2908 authorized brokerage, commissions, cost of 
transportation from the place of purchase to the port of shipment, 
cost of packing, etc., to be added to the cost of the goods at the place 
where purchased, to make up the dutiable cost ; but the act of March 
3, 1883, repealed this section. The claim made to recover back the 
fire insurance item was abandoned on the trial, and the only question, 
therefore, in this case is as to the items of brokerage, commissions, 
and packing. 

I find that the brokerage, commissions, and packing were improp- 
erly added to the cost of the goods, since the repeal of sections 2907 
and 2908, and the plaintiff should, therefore, hâve a finding in his 
favor for the amount of thèse items. 
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ÏANADA V. SPALDINO. 
(Circuit Court, N. D. Illinois. May 26, 1885.) 

1. Citstoms Duties— Merchant Appraisal under Section 2930, Rev. St. 

The appraisement of the merchant appraisers shall be final, and deemed to 
oc the true value, and the duties shall be levied thereon accordingly, and an 
importer is not estopped from going below his entry value on any single item 
of his invoice ; and duty should be assessed upon the value returned by the 
merchant appraisers. 

2. Samb— Additional Duty of Twenty Per Cent. 

Under the circumstances of this case pénal duty was improperly assessed. 

At Law. 

Percy L. Shuman and Jo. II. Defrees, Jr., for plaintiff. 

Chester M. Daives, Asst. U. S. Atty., for défendant. 

Blodgett, J., (orally.) In 1883 and 1884 plaintiff imported three 
lots of Japanese "curios," which, as I understand from the proof, means 
rare or curious goods of Japanese manufacture. Thèse goods were 
entered for duty upon the statement of their market value or cost "in 
the country from which they were imported," but the collector of the 
port of Chicago, not being satisfied with the value as entered by the 
importer, caused the actual market value to be appraised, pursuanfc to 
the provisions of section 2900, Eev. St.; whereupon the importer 
gave notice of his dissatisfaction with the collector's appraisal, and 
called for the appointment of merchant appraisers, pursuant to the 
provisions of section 2930, Eev. St. Such merchant appraisers were 
duly appointed, and examined and appraised the goods ; whereupon 
the collector, upon their report, assessed an additional duty on such 
appraised value of 20 per cent, ad valorem, on the ground that the ap- 
praised value exceeded the entry value by 10 per cent, or more. 

It appears from the proof that the merchant appraisers reported 
many of the items of the goods in the invoices at priées below the 
enïry value, and that their appraisement, taken as a whole, did not 
make the value of the goods equal to 10 per cent, in addition to the 
entry value; but the collector, for the purpose of assessing the duty, 
disregarded ail the valuations of the items in the invoices by the mer- 
chant appraisers, where they made the same lower than the entry 
value, and took, as the basis of duty, the entry value on ail goods ap- 
praised below the entry value by the merchant appraisers, taking only 
the merchant appraisers' value where they had raised the valuation 
above that of the entry value ; and upon this basis the appraised value 
would exceed the entry value by 10 per cent. 

The only question in the case is whether the importer is bound by 
his own entry value of each item in his invoice, or whether, when he 
calls for merchant appraisers, they are to examine the goods and put 
their valuation upon them without regard to the entry value. Sec- 
tion 2930, bj its last clause, déclares that the appraisal — that is, the 
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appraisement of the merchant appraisers thus determined — "sliall 
be final, and deemed to be the true value, and the duties shall be levied 
thereon accordingly." I cannot put any other construction upon this 
language than that merchant appraisers are given plenary discrétion 
to value ail the goods in the invoice, and that their valuation is to be 
binding, and the guide by which the duties are to be assessed. It 
seems to me that when the importer is dissatisfied with the appraisal 
put upon the goods by the collector, and calls for merchant apprais- 
ers, this tribunal acts, without regard to the entry value, for the pur- 
pose of assessing the duties, and that the importer is not bound to 
pay duties on any article in the invoice at the entered value where 
the appraisers report a less value. 

In this case, I think the collector erred in assuming that the im- 
porter was estopped from going below his own entry value on any 
single item of his invoice; but, on the contrary, should hâve assessed 
the duties on the invoice, as a whole, as appraised and valued by the 
merchant appraisers, and therefore that the additional 20 per cent. 
duty was improperly assessed. 

The issue is found for the plaintiff. 



Young and others ». Spalding. 

(Circuit Court, N. D. Illinois. May 26, 18S5.) 

Ccstomb Duties— Spectacle Lenses of Beazil ob Scotch Pebble, with Rough 

EdOES, D.0TT ON. 

Spectacle lenses manufacturée! from Brazil or Scotch pebblea, imported with 
rough or unfinished edges, and commercially known as " pebbles for spuctacles, 
rough," are free goods. 

At Law. 

Percy L. Shuman and Jo. H. Defrees, Jr., for plaintiffs. 

ChesterM. Dawes, Asst. U. S. Atty., for défendant. 

Blodgett, J., (orally.) The plaintiffs imported a quantity of spec- 
tacle lenses with raw, or unfinished, edges. They were classed "as a 
manufacture of glass, or of which glass is the component material of 
chief value, not otherwise specially enumerated or provided for," and 
a duty of 45 per cent, ad valorem was assessed against them. Heyl, 
pt. 2, p. 7, cl. 143. The plaintiff contended that thèse goods should 
be admitted under the free-list as "Brazil pebbles for spectacles, and 
pebbles for spectacles rough." Heyl, pt. 2, p. 38, cl. 665. The proof 
shows that the goods in question are made by sawing the Brazil or 
Scotch crystals into slabs or plates, from which they are finished in 
fiât, concave, or convex surfaces, for the purpose of being used as 
spectacle lenses; but the edges are left unfinished, so that they may 
be fitted to the size or ghape of the bows or rims in which they are 
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to be worn. They are known to the trade as "pebbles for spectacles 
rough;" although the proof also shows that upon an order for peb- 
bles for spectacles, whether the word "rough" is used or not, goods 
like thèse would be sent. Upon the question of fact, the proof is so 
clear that thèse goods are what are commercially known as "Brazil 
pebbles," or pebbles for spectacles, that I can hâve no doubt they 
corne strictly and readily within the désignation of this class of goods 
in the free-list. They were, therefore, improperly classed as "man- 
ufactures of glass," and made dutiable at 45 per cent, ad valorem. 
The plaintiff is entitled to recover the duties paid under protest in 
this case. 



Washbuen & Moen Manuf'g Co. and another v. Gbinnell Wiee Co. 

and others. 

(Circuit Court, 8. D. lowa, C. D. May 26, 1885.) 

1. Patents for Inventions — Glidden Bakbed-Wire Fencb — Invention. 

The patent granted in November, 1874, to J. W. Glidden, for barbed wire, 
examined, and held valid. 

2. Same — Anticipation. 

On examination of the évidence in this case, and a comparison of the Free- 
man, Merrill, Stone, Schone, and Delhi Fair fences with the Glidden patent, 
held, that the Glidden patent was not anticipated thereby, and is valid. 

3. Same — Machines pou Making Bahbed Wire — Infiungement. 

On comparison of the Putnam and Penny machines for making baTbed wire, 
held, that the Putnam machine is not infringed by Penny's invention. 

In Equity. Opinion on final hearing. 

Offield é Towies, Cobum é Thacher, and B. K. Thurston, for com- 
plainants. 

Wright, Cummins â Wright and Munday.dk Evarts, for défendants. 

Beewee, J. I may say that this is one of the hardest cases I hâve 
ever had to try. It has been difficult for me to arrive at a conclusion 
on the primary question, and though I hâve given it a great deal of 
examination and study, my mind does not rest with any satisfaction 
on the resuit. That primary question is this : Is this Glidden barbed 
wire really entitled to a patent? Is there in it enough of invention 
to rnake it patentable, or is it simply a inere matter of mechanical 
skill? Perhaps a brief historical statement may be in order. The 
iirst barbed-wire patent was issued in July, 1807, to Hunt, and was 
for this form, [referring to'model,] which, as you see, consists of a 
mère serrated wheel. The next was to Lucian B. Smith, also in 1867, 
and for this, [referring tomodel,] in which the barb is like the hub of 
a wheel with spokes. That was followed by one to Kelly, in 1868, and 
covers this, [referring to model,] in which, as yon see, the barb is a 
diamond plate, the latéral wire passing through a hole punched in 
the rniddle. Mr. Kelly, in his spécifications, also suggested that this 
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diamond might be placed upon cord ; also that two strands might be 
twisted to keep the diamond barb in place. Then follows the patent 
to Mr. Glidden. Mr. Glidden's application was dated in October, 
1873, and the patent isaued thereon in November, 1874. This patent 
was for this form of fence wire, [referring also to model,] which is the 
form of barbed wire now in common use. Intermediate the applica- 
tion and patent, in the spring of 1874, Mr. Glidden filed an applica- 
tion for another. patent, covering this form of fence wire, [referring to 
model,] in which he suggested the placing of slotted tubes between 
the two latéral wires, extending them thus, [pointing to model,] giv- 
ing, as he thought, greater firmness to the fence. Upon this applica- 
tion he received a patent also, in the spring of 1874. In his appli- 
cation of October, 1873, Mr. Glidden names a twisted fence wire, — a 
transverse wire coiled about one of the strands of latéral wire, with 
its two ends projecting in opposite directions and perpendicular to 
the fence wire ; the other latéral wire serving to keep the barbs in 
position, and preventing latéral as well as vibratory motion. . It is, of 
course, obvious that ail of the éléments that enter into this Glidden 
barbed wire were not new with him. The idea of proteeting a 
smooth wire with some kind of a barb to prevent cattle from rubbing 
against and breaking a fence down, appears in the first patent issued. 
Then, in Kelly's patent, was the twisting of the two wires ; but the coil 
of the transverse wire between its ends, for the purpose of forming the 
barb, was, so far at least as its application to fencing purposes, first 
expressed in the application of Mr. Glidden. 

It is true that this coiling of the wire is by itself considered nofhing 
new, it having been of fréquent use, — as, for instance, in the springs of 
door-locks ; and it is also claimed by the défendants that it is noth- 
ing but the mère équivalent of the diamond barb of Kelly. But the 
use of such a coil for the purpose of a barb upon fence wire, and its 
combination with the other éléments in this présent structure, was 
new with Glidden. It is also true that the entire combination — this 
Glidden barbed fence wire — is a very simple thing, and it looks as 
though it was going a good ways to give to such a simple structure 
the rights and protection of a patent; but, simple, though it is, Mr. 
Glidden first introduced it to the world, and if it has been found of 
value in the uses of the world, it would also, on the other hand, seem 
as though he should be entitled to the benefit of the value of that 
which he has thus contributed. 

I am much impressed by the language of Judge Blodgett in the 
case tried before him in Chicago, between thèse same plaintiffs and 
Jacob Haish, that it is very difficult to draw the line between mani- 
festations of mère mechanical skill and those of invention; yet 
that this is an invention, and while coming very near to such border 
line, it is still on the side of patentability. It is true, when we take 
this structure to pièces, and examine its separate éléments, as counsel 
hâve in their arguments, it has been, to my mind at least, very diffi- 
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cuit to s&,y that any élément was not found, substantially or nearly so, 
in some one or other of thèse prior barbed wires. Still, looking at it 
as a whole, it is unquestionably new, and I think must be held to be 
the product of invention rather than of mère mechanical skill. As, 
from time to time during my examination, I hâve looked at thèse mod- 
ela of the various forms of wire, I hâve been reminded of the Btory 
told in my early days of Bufus Choate and Daniel Webster. They 
were engaged in a trial in référence to some patent wheel. After 
Choate had, in an elaborate argument, noticed, as he thought, ail the 
alleged différences between it and wheels in prior use, and showed 
that there was nothing to distinguish it from such wheels, Webster 
rose and said, "If your honor please, there is the wheel." And the 
more I hâve looked at this model, the more I hâve been impressed 
that there was in this Glidden structure something new, something that 
required inventive skill to devise, and something that has made the 
structure of great utility. Following also the line of argument no- 
ticed by the suprême court in two or three cases where the actual re- 
suit demonstrated the great utility, I may add that while such fact ia 
not conclusive, yet it is fair matter of considération in determining, 
in questions of doubt, the fact of patentability ; and if we look at the 
history of barbed wire there can be but this one conclusion : that of 
ail the structures and devices this has been the one that has met the 
want of the public. It is the barbed wire of almost universal use 
to-day. 

Judicial investigation of this question has been but limited. Before 
Judges Blodgett and Drummond one case was tried, — the one to which 
I alluded a few moments since, — and in that the patentability of Glid- 
den's invention was affirmed. It is true, this particular patent now 
before me was not the one then considered; but still this express point 
was decided. The cases which were tried before Judges Treat and 
McCrary were not based upon this patent, and were decided upon 
the ground of the invalidity of the reissue of the patent of the spring 
of 1874, so that the only direct adjudication has been in accord with 
the views I hâve expressed. I do not know that I can add anything 
to express my views and conclusions more clearly or satisfactorily. 
As I said in the beginning, this question has troubled me greatly. I 
am no meehanic; hâve no taste for mechanics; no mechanical turn 
of mind. And it has been very hard for me to weigh or appreciate 
the reasons and arguments based upon the facts and lawsof mechan- 
ics, and I can only say, in concluding this branch of the case, that I 
hâve done the best I could. 

Passing that, we go to a line of inquiry that is rather more conge- 
nial to me. That is as to prior uses; the instances given being some 
five in number, — being the Freeman.Merrill, Stone, Schone, and Delhi 
Fair fences. Some of them I do not think présent questions of any 
difficulty. 

The Delhi County Fair f ence diselQseB this state of facts : That about 
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1858 or 1859, soine 25 years ago, at a cûimtyfaïr held atthe county 
seat, there was exhibited a fence which, according to the recolleetion 
of some of the witneBses, consistedof three strands of wire, on which 
were fastened barbs like thoae on the Glidden, and also a board be- 
low the wire for the purpose of attracting the attention of the cattle. 
While several witnesses testify to their recollection of'anch a fence, 
and the similarity of the barbs thereon to the Glidden style of barb, 
other witnesses, including therein the officers of the fair association 
duringthose years, hâve no recollection of anythingof the kind. That, 
of course, is to some extent négative testimony; yet of value. Then 
there is a line of testimony to show that there was a model of a fence, 
essentially différent from anything in controversy hère, circulated in 
that vicinity and exhibited at that fair. But take the testimony of 
the défendants alone in référence to the fence. Can you rely on the 
recollection of witnesses reachingback over 25 years as to the particu- 
lar form in wbich a fence seen but for a day or two was constructed ? 
It would be straDge if that recollection was so clear and distinct as 
to the manner in whieh those wires were barbed or proteeted by priek- 
ers, that the court would be jnstified in relying very much thereon. 
The infirmities of human memory are Bueh that it does not seem to 
me that, even if there was no contradictory testimony, their testi- 
mony alone would enable the court to say that it was clear that away 
back in 1858 or 1859, somebody — who he was is not disclosed, and 
whence he came, or whither he went, nobody knows — presented there 
a model. of a fence with the combination contained in the Glidden 
patent. I do not hâve any trouble with that question. 

The Freeman fence was also not difiicult to my mind. He testi- 
fied'that many years ago, on his father's farm, finding that a single 
wire on a smooth wire fence had broken, he tried to patch it. The 
wire being broken, he could not well fasten the two ends together, so 
he took a link or strip of wire, making a loop in each end of the 
broken wire, and fastening the link or pièce of wire to thèse two loops, 
and twisting the ends of the linking wire around the loops. I had be- 
fore me as an exhibit a couple of links which he claims to hâve taken 
from the fence a few years ago, after inquiry arose in regard to it. It 
is so essentially différent in its construction and idea from this barbed 
wire of Glidden's, that I do not think it is worth much considération. 
I do not doubt the substantial truth of bis testimony, for I suppose 
that that which he says he did has been done, wherever wire lias 
been broken, ever since it has been used for fencing. He found it 
so efficient in keeping cattle away that he said he made quite a 
string of it. But the whole idea expressed by that form of prépara- 
tion of wire is so foreign to that of this Glidden patent, that, after I 
had looked at his links and read the testimony through, I had no dif- 
ficulty about that. 

The Schone fence is a little more diffieult of détermination, taking 
them in the order of their magnitude. The Schone fence is this: 
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Sehone, a blacksmith in Brooklyn, in this state, prior to the war, 
having a window in his shop near which horses were fastened, and 
finding they broke the glass, first put a link of smootb. wire, as he 
says, across the window to prevent the breaking of the glass; others 
say it was a rod of iron, and not a pièce of wire. At any rate, he 
put something across there to keep the horses from breaking the 
glass. Finding that not sufficient, he took some horseshoe nails, 
yharpened the blunt end, and twisted them around the wire or rod. 
Finding that those horseshoe nails thus twisted arOund were not sta- 
tionary, he wrapped a little pièce of wire around to hold thern in posi- 
tion. Succeeding with the experiment, as he says, — his blacksmith 
shop being at one corner of the lot and his house at the other, — he 
found the boys going over the fence between, and in order to prevent 
that, as well as to prevent horses from gnawing at the upper board, 
he put wire on that board, and that wire he protected in the same way 
witk prickers or barbs of horseshoe nails. He did the same thing on 
the alley side of his lot, between his shop and stable, and also on the 
street side south or back of his house, where there was a little swale in 
the ground. As I read his testimony in regard to the form of the wire, 
and examined the model which he presented, it did présent a form of 
fence wire which certainly would raise close attention as being very 
like the Glidden wire, and combining substantially ail its éléments. 
This was in 1858. Besides this, défendants introduced several wit- 
nesses who testified to seeing the wires upon which were barbs or 
prickers, and mentioning the times and the circumstances under which 
they were at this blacksmith's shop; and, while not so distinct as to 
the form of the barbs, yet, so far as their recollections went, it was 
in the line of supporting his testimony. As against that, complain- 
ants introduced the testimony of quite a number of witnesses, among 
others, Mr. and Mrs. Suits, who were in the habit of going into Mr. 
Schone's premises for the purpose of drawing water from his well, 
and, so far as Mrs. Suits is concerned, she frequently riding on horse- 
baek up the alley where he claimed to hâve one of thèse strips of 
fence wire; the carpenter who tore down, three or four years after, 
this entire fence, and replaced it with a picket fence; several persons 
who lived back of Schone's premises and frequently passed, going to 
and fro, from their places of business to their homes, and ail of whom 
testified that there were no barbed wires of any kind on his fences. 
Complainants also introduced some witnesses who were in the habit 
of going to his shop for the purpose of having their horses shod, and 
who testified that there was simply a bar of plain iron across ihe 
Windows, and that along the fence between his shop and house, upon 
which he claims to hâve put barbed wire as a protection against boys 
and horses, t,here was a heap of rubbish scattered, which would pre- 
vent horses from being fastened to the fence, and that there were 
posts outside of this rubbish to which horses were hitched. Now this 
is the range of the testimony on both sides. It is true that the tes- 
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timony of those who did not see is somewhat négative in its character, 
and such testimony is not really of the same value as the positive 
testimony of those who did see. Yet it was the testimony of those 
so situated that it seems very probable that if there had been so rnuch 
of barbed wire as Mr. Schone claims, it must hâve arrested their at- 
tention. I am inclined to think that, upon a mère balancing of the 
testimony of thèse various witnesses, the prépondérance is in favor of 
the défendants, as to the existence of some form of barbed wire; but, 
putting yourself in Mr. Schone's place, and with the purpose which 
he says he had in view, what might it be expected you would do? 
No man takes unnecessary labor. He says he sharpened the blunt 
end of the horseshoe nails; but what for? Would not every purpose 
he had in view hâve been accomplished by simply bending the nail 
around the wire, and pounding the two ends together? That would 
furnish a barb or pricker, and would be easily made, and it seems 
more reasonable and easy of belief that this, which could be done so 
easily, and which would answer every purpose, was that which this 
village blacksmith did; and that it is scarcely probable that he would 
take the pains of sharpeuing the blunt end of the horseshoe nail and 
then coiling this nail around the wire. Putting this considération 
along with that of the conflict in the testimony, I do not think that 
it can be said to be clearly or satisfactorily shown that the Glid- 
den barbed wire was anticipated by this horseshoe nail barb of Mr. 
Schone. 

The next fence is the Merrill fence. The facts are thèse : Two 
brothers by the name of Merrill, living on Turkey creek, west or 
northwest of Dubuque, in a timber country, claim that in Septem- 
ber or October, 1873, they invented a barbed-wire fence of substan- 
tially the same form as that of Mr. Glidden. The question of time 
becomes very material, for in the latter part of October, 1873, Mr. 
Glidden filed his application and thus made public his alleged inven- 
tion. So far as the testimony discloses, the Merrills did not niake 
public or disclose their invention until 1874. It appears that one of 
the Merrill brothers became insane from religious excitement in the 
forepart of 1874, and was for a short time confined in an asylum. 
Immediately thereafter he went east, to New Hampshire, to visit 
friends, and, returning in the forepart of the summer, stopped a 
short time with a brother in Illinois, who lived a short distance from 
the home of Mr. Glidden. While there, conversing with his brother 
in référence to some barbed-wire fence, he said to him that he could 
furnish a model of a better fence, and that he would do so on his re- 
turn home; and on his return home, in July or August, he sent to his 
brother in Illinois a model of a fence substantially like that of Mr. 
Glidden. 

Now, while it may be true that this was not the first time that the 
Merrills were working upon designs for barbed-wire fence, and while, 
probably, prior to the insanity of this one, their attention was di- 
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rected to this matter, yet I cannot find any satisfactory and con- 
vincing testimony of any invention prior to the forepart of 1874. I 
mean, of course, outside of the testimony of the two Merrills. What 
they did or what they invented in 1873 resta almost exclusively on 
their unsupported testimony. . They say they did not disclose what 
they had invented because they desired to obtain a patent, and did 
not know the exact procédure therefor. It is obvious that the condi- 
tion of the country in which the Merrills lived, being a timber country, 
would not attract their attention to the necessity or value of wire 
fencing, and that matters outside of home surroundings must hâve 
first suggested the question to them. Putting that significant fact 
together with their undisputed silence in référence to their experi- 
ment and inventions, and ignoring ail the contradictory and opposing 
testimony, I cannot think that it is at ail satisfactorily shown that 
prior to October, 1873, when Mr. Glidden made public by his appli- 
cation his invention, thèse Merrill brothers had devised and con- 
structed a fence wire of similar form. Obviously, where by one man 
a public disclosure is made of his alleged invention, in a given month, 
he who claims that during that or the prior month he invented the 
same thing, should make the matter of time and the certainty of the 
invention clear and distinct, and at the same time furnish satis- 
factory explanation of his concealment of the same. I do not think 
this bas been done by the Merrill brothers, and while it is doubtless 
true that in the forepart of 1874, and possibly in 1873, they were 
experimenting with différent forms of barbed wire, and while there is 
no positive testimony that the one visiting his brother in Illinois in 
the summer of 1874 there saw any spécimen of the Glidden wire, 
yet the combination of circumstanceB is such as to leave a very strong 
impression on my mind that there this particular form was first sug- 
gested to the Merrill brothers. At any rate, I do not think a prior 
invention is clearly shown. 

The remaining fence is what is called the "Chester D. Stone Fence," 
and this is the one which has left in my mind the most doubt. The 
facts are thèse: Chester D. Stone, from 1870 onward, lived a few 
miles from the village of Delhi, in this state, and within half a mile 
of the line of the Chicago, Milwaukee & St. Paul Eailroad. His 
brother-in-law, a man by the name of Bidwell, in 1870 and 1871 
rented a pièce of land about three-quarters of a mile from Stone's 
résidence. Around that tract was a smooth wire fence. Mr. Bidwell 
went away and left the tract in charge of Mr. Stone. Prior to its in- 
closure with this wire fence, it seems a traveled way had run across 
the north-east corner. After its inclosure this fence at the north-east 
corner was frequently broken down, and Mr. Stone testifies that in 
1871 he barbed the wire in this way : Taking a number of staples, 
and with the assistance of a son of Mr. Bidwell, a boy of six or seven 
years of âge, he coiled thèse staples in the form of a barb around the 
fence wire. The instruments which he had were a hammer and a 
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wedge. He first pounded the staples fîrmly onto the wire, then sepa- 
rated the two exkemities of the staple by means of the wedge, and 
by use of the hammer upon the wedge coiled thèse two ends of the 
staple around the fence wire. Prior to putting on thèse staples, sorne 
of the posts in that corner beingrotten, he substituted some new ones. 
Tbe fence wire, instead of being fastened by staples to the posts, was 
run through holes bored in them. His brother giving up this tract, 
Mr. Stone, desiring to use a portion of the fence for the purpose of 
building a fence from the railroad track eastward, and so as to inclose 
a pasture adjoining the track and opposite his own résidence, in 1873 
took some 20 rods of this fence, witti the posts, away from this north- 
east corner up to this pasture and made the cross-fence. A portion 
of the wire from this cross-fence was produced as an exhibit, and, 
with the staples coiled around the wire, presented substantially the 
same structure as the Glidden fence. His testimony was positive as 
to the identity of the exhibit with this cross-fence, and as a part of 
the fence made in 1871 and removed in 1873 from the Bidwell tract, 
This, of course, présents a very strong showing of prior invention. 

In support of his testimony, the défendant introduced the testi- 
mony of sundry witnesses to the effect that in 1871 and 1872 they 
saw certain barbs on the Bidwell fence, and also to the fact that this 
cross-fence was placed adjacent to the railroad track in 1873. Fur- 
ther, Mr. Stone, having testified to placing some of thèse coiled sta- 
ples on other parts of the fence around the Bidwell tract, a woman, 
occupying the tract south thereof, testified that in 1871 she was in 
the habit of taking her child, crawling under the wires of this fence, 
going up unto a little rise and sitting there with her cbild; that she 
noticed thèse barbs upon the fence; also the testimony of a witness 
that, riding home one night with his brother-in-law, a portion of 
this wire fence got entangled with the wheels of their conveyance 
and was carried home, and on examination the next morning they 
discovered thèse barbs. As against thèse two last items of testimony 
was the testimony of the brother-in-law, squarely contradicting, ex- 
plaining how a portion of the wire was carried home, and stating 
that there were no barbs on it; also of the lessor of the tract occupied 
by the woman above named, tending to show that the lease under 
which she was occupying terminated very early in 1871, and rendering 
it very improbable that prior thereto, in that season, she could ever 
hâve gone into the Bidwell tract in the manner or for the purpose sho 
stated. Further, the complainant introduced the testimony of wit- 
nesses familiar with the Bidwell tract, who denied the présence of 
any barbs, of the parties who leased and occupied it the year after 
Mr. Bidwell gave it up, and who testified that the fence at this north- 
east corner was still complète, and that no part had been removed ; 
of the section boss on the railroad, who testified that this cross-fence 
was not placed there until after 1876 ; of other witnesses working or 
residiug on adjacent tracts, who gave similar testimony. 
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I cannot state in détail ail the various items of testimony of this 
kind, for there is a great volume of it, coming from rnany witnesses, 
and on both sides. Two or three matters, I may state, hâve led me 
to doubt seriously the truthfulnesB of Mr. Stone's statement : First, 
the great difficulty of coiling staples around the fence-wire in the 
manner and with the instruments that he had. I hâve tried, and had 
tried, this matter experimentally before me. While it may be done, 
yet the process is exceedingly slow and difficult, — so slow and difficult 
that I think no man would pursue it except under the most impera- 
tive need. Again, Mr. Stone's explanation of the reason for doing 
it is, to say the least, an improbable one. He says that he did it in 
order to make the people living on the adjacent tract believe that he 
thought cattle broke the fence down. I do not think it probable that 
any man would take such pains to impress his neighbors with any 
conviction as to his own beliefs. There was also another matter in 
his testimony which, for the moment, has escaped my recollection, 
but which, as I Btudied 'it, led me seriously to doubt his veracity. 
Of course, striking his testimony out as not entitled to credence, the 
défendants' case must fail in this respect; and, while I am reluctant 
to impugn the veracity of any witness, I must confess that his own 
testimony carried discrédit to my mind. The complainant presented 
what was testified to be an accurate model of the cross-fence in its 
présent condition, and their counsel argued that it carried on its face 
a perfect . démonstration of the falsity of Mr. Stone's testimony. I 
could not see the force of this alleged démonstration, and yet, for the 
reason above named, I felt, after studying the matter, that Mr. 
Stone's testimony was not entitled to belief. So, with some hésita- 
tion, I conoluded that a case of prior use was not satisfactorily proved. 
Thèse are the only instances of prior use alleged. In none of them 
do I see that which would justify me in holding that Mr. Glidden's 
invention was anticipated. That disposes of thèse cases, and the de- 
cree will go for the eomplainants. 

Passing now to the case in which the Putnam machine is claimed 
to be infringed by the Penny machine, I will briefly state the results 
of my examination. I ought to hâve the models hère, for I could ex- 
plain my views much more easily with them before me. In the elab- 
orate argument made by Mr. Thurston, and which was subsequently 
printed for my examination, it was strenuously insisted that Putnam 
occupied the position of a primary inventor; that he was the first 
man who constructed an automatic machine for making barbed wire, 
and that, by reason of his position as a primary inventor, questions of 
doubt as to the facts of infringement should be resolved most liber- 
allyin his favor; and though a subséquent machine was composed of 
différent mechanisms, yet, if they each performed the same function 
as those in his machine, it should be treated as an infringement. He 
was compared to Prof. Bell, the inventor of the téléphone. It does 
not seem to me that the comparison is just, and for this reason, which, 
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perhaps awkwardly, I express in this way : When Mr. Putnam be- 
gan to construct his machine the problem was ail stated before him. 
The barbed wire had been constructed by hand-machines ; the various 
steps to the process were well known. He invented no new mechan- 
ism, but, simply taking familiar mechanisms for doing the separate 
parts of the work,he combined them in one machine. Thus he knew 
that an intermittent motion must be given to the latéral wire, in or- 
der that the barbs might be placed on it at regular intervais, and he 
used a familiar mechanism for accomplishing such motion. In the 
same way the transverse wire had to be moved intermittently across 
the latéral wire, and he took a vibratory arm to accomplish this re- 
salt; so with the other Bteps in the process. Of course, there was 
invention in putting thèse various mechanisms together, and he should 
be protected in his invention; but he did not, as I said, himself state 
the problem which he thus worked out. He stepped in af ter the dif- 
férent processes to be accomplished were known, after hand-maehines 
were in existence for performing thèse various processes, and thus, I 
think, occupies no such position as the inventor of the téléphone, who, 
so to speak, both stated his problem and worked it out. 

Now, the Penny machine, which is also an automatic machine for 
the manufacture of barbed wire, does its work by mechanisms, almost 
every one of which is essentially différent from those employed by 
Mr. Putnam. Instead of a vibratory arm to move the transverse 
wire across the latéral wire, Mr. Penny has two wheels with segmentai 
faces, which, when in the révolution of the wheels the segmentai 
faces corne together, clasp the transverse wire and push it forward 
onto the latéral wire, loosing their grasp of this transverse wire when 
the contact of the segmentai faces ceases; and a similar différence 
exists as to almost ail the other mechanisms of the two machines. 
The différence between the two machines is so marked, — and, indeed, 
I understand that to be conceded by counsel, — that, unless Mr. Put- 
nam is entitled to the position of a primary inventor, his machine is 
not infringed by Mr. Penny's. I hâve had the models of thèse ma- 
chines in my office at Leavenworth, and I hâve invited meehanics 
and others to examine the two and give me their views. That is not 
exactly like submitting an equity case to a jury for the purpose of in- 
forming the conscience of the chancellor, but, to one as little versed 
in meehanics as I, it was, I think, helpful to get the views of others 
more proficient in meehanics. Only two views hâve been expressed 
to me by thèse various gentlemen. One was, — and a very common 
expression, — "I know nothing about it and can tell nothingabout it;" 
while the other was that the différences between the two machines 
were as great as could be found in any machines constructed with 
the intention of accomplishing the same resuit. So I think that the 
claim of infringement in this case is not made out, and a decree will 
be entered dismissing the bill. 
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The City of Mexico. 1 

(District Court, S. D. New York. May 11, 1885.) 

Foïîfettuke — Breach of Neutrality Laws — Rev. St. { 5283 — Tkabe with 
Belligerents — Law o» Nations. 

The steamer City of M. was chartered to a reputable merohant at New York 
to carry some arms and munitions of war from New York to the port of Sav- 
anilla, United States of Colornbia, in fulfillment of an order for them from 
a merchant at Baranquilla. She also took lumber and specie to procure a re- 
turn cargo of fruit for anotherNew York merchant from Bocasdel Toro. Sav- 
anilla was at the time in the possession of insurgents against the regular govern- 
ment of the state of Bolivar, to whom belligerent rights had been accorded. 
The warlike material was probably intended for tbeir use, as an agent of the in- 
surgent government brought the order and aided in expediting the business. 
Af ter arriving at Savanilla and delivering this part of the cargo, the captain of 
the City of M. contracted with the insurgents to transport about250 passengers 
from Savanilla to Kio Hacha. The latter port was in possession of the regular 
government ; but it appeared that the captain was informed and believed that it 
was held, like Savanilla, by the insurgents. About 150 passengers came aboard 
under this contract, who turnedout to besoldiersof the insurgent government. 
When the steamer arrived at Kio Hacha, the collector of the port and some of 
his men came along-side the steamer and were seized by the soldiers, against 
the earnest remonstrance of the captain and officers of the City of M. The 
following morningan armed schooner, belonging to the lawful government, 
was descried at a distance, to capture which the insurgents attempted to make 
use of the City of M., but abandoned the project on the solemn protest of the 
captain, officers, and crew of the steamer, thé chief engineer refusing to work 
the ship, and thereupon the captain steamed immediately to Savanilla, where 
the de facto government disavowed the acts of the soldiers, and the collector 
and his men were released. On the return of the City of M. to New York, pro- 
ceediniis were had toforfeit herforviolating the neutrality laws, on theground 
that she had been fitted out for the purpose of committing hostilities against a 
state with which the United States were at peace. Rev. St. § 5283. The court 
found that the trip from Savanilla to Rio Hacha was not intended when the ves- 
sel left New York. Held, that section 5283 prohibits warlike or hostile voyages 
only, — not commercial ventures; that the carrying of arms for the use of a 
belligerent to a port in its possession is not against our municipal law or the 
law of nations, but merely subjects vessel and goods to search and seizure by 
the other belligerent ; that the voyage of the City of M. from New York was 
purely commercial and peaceable in intention ; that the trip to Rio Hacha was 
an independent diversion undertaken by the captain on his own responsibility, 
and, whether hostile in inlent or not, was not within section 5283, because not 
planned " within thelimitsof the United States; " that the shipraent, moreover, 
being made on the order of a Baranquilla merchant, and no évidence appeai- 
ing that he was not the immédiate principal, the transaction could not be 
treated as one directly with the insurgents ; and that, in either view, neither the 
shipmentof arms from New York, nor the independent diversion by the captain 
in the trip to Rio Hacha, infringed section 5283, and the vessel was accordinelv 
discharged. 

In Admiralty. 

Elihu Root, for the United States. 

W. W. MacFarland, for the steamer. 

Brown, J. On the twenty-fifth of April, 1885, the libel of infor- 
mation in this case was filed for the forfeiture and condemnation of 
ihe steam-ship City of Mexico, for an alleged violation of the neu- 

iReported by Edward G. Benedict, Est)., of the New York bar. 
v.2éF,no.l — 3 
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trality laws of the United States, as enacted by section 3 of the act 
of April 20, 1818, (3 St. at Large, 448,) now section 5283 of the Ee- 
vised Statutes. Briefly stated, the alleged offense consisted in carry- 
ing military supplies for the insurgent government at Savanilla, and 
there taking on board about 150 armed soldiers and proceeding thenee 
to the loyal seaport of Eio Hacha, upon a hostile military expédition, 
during which the custom-house officers who boarded the ship at Eio 
Hacha were captured and brought back to Savanilla. 

The steamer having been seized, and having remained without 
holding in the custody of the government, the cause has been brought 
to immédiate trial. Section 5283 provides for the forfeiture of every 
vessel fitted out or armed, "within the limits of the United States, 
with intent that such vessel shall be employed in the service of any 
foreign prince or state, or of any colony, district, or people, to cruise 
or commit hostilities against the subjects, citizens, or property of any 
foreign prince or state, or any colony, district, or people, with whom 
the United States are at peace." 

The libel, in eight différent counts, varying somewhat in form, 
charges, in substance, that the steamer, on or about the twelfth day 
of March, 1885, within the Southern district of New York, was fitted 
out with intent that she should be employed in the service of cer- 
tain rebels, citizend of the United States of Colombia, then in insur- 
rection against the United States of Colombia, to cruise and commit 
hostilities against the subjects, citizens, and property of the latter, 
with whom the United States were at peace. Sorae of the counts 
state that the alleged rebels then constituted a de facto government 
at the city and district of Baranquilla and Savanilla. The answer 
consists of a gênerai déniai. 

The proofs show that during some months previous to the seizure 
of the steamer an insurrection had existed in the state of Bolivar, 
one of the states of the United States of Colombia, of which Bar- 
anquilla was the interior capital, and Savanilla, about 30 miles dis- 
tant, was the seaport; that the insurgents were in possession of thèse 
cities, had established a de facto government there, and that the récog- 
nition of belligerent rights had been accorded them by the lawful 
government of that country, and a notification thereof made to our 
government on the twelfth of March, 1885. On the same day, the 
steamer City of Mexico, of about 660 tons, sailed from New York 
with a cargo consisting of 20 cases of guns, 50 cases of cartridges, 50 
boxes of builders' hardware, 300 barrelsof flour, 100 hemloek boards, 
50 spruce scantlings, and two boxes containing $1,540 in specie. The 
hardware, as well as the guns and cartridges, were military supplies 
çonsigned to Perez & Co., merchants at Baranquilla, upon whose ac- 
count and order they had been purchased shortly before in this city 
by S. P. Triana, an established and reputable commission merchant 
hère. The order for the goods and the funds to pay for them were 
brought from, Baranquilla by one Gaitan, who was in fact a com- 
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missioned agent of the insurgent de facto governuient, and who was 
actively engaged hère in expediting the purchase and the forwarding 
of thèse military supplies as quickly as possible. Endeavors were 
first made to send them by the Atlas Steam-ship Company, a line run- 
ning between New York and the Westlndies, which sometimes sends 
vessels directly to Savanilla, and sometimes forwarded goods thither 
by transhipment from Jamaica. Mr. Williams, the superintendent 
of that line, on being applied to, finding that he would hâve no 
vessel available that would not involve a delay of some two or three 
weeks in the shipment, introduced Mr. Triana to Messrs. Lord & 
Austin, the managers of the Provincial Steam-ship Company, a line 
ordinarily running between New York and Halifax, but which then 
had a spare steamer. They were informed by Mr. Triana that he de- 
sired to ship thèse military supplies to Perez & Co., Baranquilla, at 
once. Thereupon, on the fifth of March, a charter of affreightment 
of the City of Mexico was executed by Lord & Austin to Mr. Triana, 
for a voyage to Savanilla and back for the sum of $5,000, prepaid. 
The charter provided for four lay days at Savanilla, and $200 per 
day demurrage for any détention beyond that; that if homeward 
freight could be obtained from any port in South America, or the 
West Indies, to the United States or Canada, the charterers were to 
hâve one-half of the net freight; that the steamer was to carry to 
Savanilla two passengers for account of the charterers free of charge, 
who were to obtain the permission of the customs authorities at 
Savanilla to land the cargo ; that on failure to obtain such a permit 
within the lay days named, the master was to proceed to Kingston 
and land the cargo, or bring it back to New York; and that in the 
event of any détention of the vessel by the authorities at New York 
that should prevent her sailing, the charter was to be canceled, and 
$2,500 was to be returned to the charterers. 

Before the vessel sailed an arrangement was effected to procure for 
the retum voyage a fruit cargo for a house in New York from Bocas 
del Toro. That port is about 500 miles to the westward of Savanilla. 
The specie, scantling, and boards, part of the cargo shipped at New 
York, as above stated, were for the purchase and binning of the fruit 
to be obtained at Bocas del Toro. 

The steamer sailed in the afternoon of the twelfth of March, ar- 
rived without incident off Savanilla on the 21st, commenced discharg- 
ing that night upon lighters, and fmished without any impediment 
at half-past 2 p. m. of the following day. The master on the same 
day went to Baranquilla and deposited the ship's papers with the 
American consul there. The next day Capt. O'Brien was introduced 
by Perez & Co., his consignées, to some agent or officer of the insur- 
gent government, and on the twenty-fifth of March he made a con- 
tract with him by which he agreed "to take on board the steamer 
about 250 passengers, to be conveyed and landed at Bio Hacha, for 
the sum of $400, and 100 tons of ballast to be put on board the 
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steamer, and a pilot provided ; thé time not to exceed three or four 
days." Under this contract, on Friday, the 27th, about 150 troops, 
with arms and rnilitary officers, were put aboard from a tug-boat; but, 
the necessary water and provisions not being supplied, the steamer 
did not leave Savanilla until the following day. Eio Hacha was at 
that time in the peaceabie possession of the loyal government. It 
was from 150 to 200 miles from Savanilla, a trip of about 2é hours 
for the City of Mexico. Capt. O'Brien testifies that he was assured 
by Perez & Co., before leaving Savanilla, that Eio Hacha was in the 
possession of the insurgent party. The American consul at Baran- 
quilla, on the 26th, gave Capt. O'Brien a elearance for Bio Hacha. 
The steamer arrived off Bio Hacha in the afternoon of the 29th, and 
came to anchor in shallow water about a mile and a half from land. 
At 7:40 p. m. the custom-house boat came along-side, containing the 
collector of the port and six other persons. The collector, on boarding 
the steamer, was seized by the direction of the gênerai of the troops; 
and the other men in the small boat were compelled, by rifles pointed at 
them, to corne on deck, when they were ail put under guard by the 
troops, and the boat also was taken aboard. This proceeding was 
against the earnest remonstrance of Capt. O'Brien and the officers of 
the ship, who protested without avail. They lay off the port till day- 
light, when a schooner, Baid to be armed and to belong to the lawful 
government, being descried at a distance, the gênerai and troops de- 
manded that the steamer should be used to capture her, and seemed 
determined to take possession of the steamer for that purpose. The 
insurgent pilot sided with the gênerai and the troops; but the captain, 
officers, and crew of the steamer ail solemnly protested against the 
proposed attack of the schooner as an act of piracy under the Amer- 
ican flag; and the chief engineer refusing to work the ship, the pro- 
ject was abandoned, though not without much excitement and ill- 
temper on the part of the gênerai. Capt. O'Brien thereupon steamed 
towards Savanilla, where he arrived on the next morning, having on 
the way stopped for a few hours at Santa Marta, at the urgent désire 
of the gênerai, to whose wishes it was deemed politic to this extent to 
defer. On arrivai, the captain entered his formai protest before the 
American consul at Baranquilla. The de Jacto government dis- 
avowed the acts of the gênerai and troops in making prisoners of the 
collector and his men, and declared that punishment should be in- 
flicted for the offense; and the prisoners were released and sent back. 
On the first of April the steamer cleared for Bocas del Toro, where 
she arrived on the 4th, obtained a partial cargo of fruit, and then 
sailed for New York, where she arrived April 17th. 

Does a voyage of such character infringe the provisions of section 
5283 of the Bevised Statutes above referred to? The offense under 
that act, it will be observed, is confined to cases in which the vessel 
shall be fitted out, etc., "with intent that she shall be employed to 
cruise or commit hostilities," etc. The expédition from Savanilla to 
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Eio Hacha, though anomalous and inexplicable in some of its features, 
was doubtless a hostile expédition in the intention of the insurgents; 
though there is no explanation in the évidence of what its plana werô, 
and it accomplished nothing but the absurd and treacherous seizure 
of a few cuBtom-house officiais, who innocently boarded the steamer 
in the discharge of their duties. The captain's agreement was that 
"passengers" were to be taken aboard and landed at Eio Hacha; but 
the gênerai and 150 soldiers, who came aboard as passengers, when 
they arrived off Eio Hacha, were not landed. They had not, appar- 
ently, any means of landing, nor any disposition to land; and the next 
morning their only anxiety seemed to be to appropriate the steamer 
to their use in an attempt to capture the distant schooner. 

There is not sufficient évidence before me to détermine properly to 
what extent Capt. O'Brien, in making the contract at Baranquilla 
to carry the 250 passengers to Eio Hacha, was chargeable with 
knowledge of its military and hostile character. There is nothing to 
contradict his testimony that he was assured and believed that Eio 
Hacha was in the possession of the insurgents, and that he had no 
idea of any use of his vessel other than as a peaceable transport. If 
it be said that Capt. O'Brien ought to hâve known, or to hâve ascer- 
tained, whether Eio Hacha was actually in possession of the insur- 
gents or not, some allowance is certainly due to him from the fact 
that he was not accustomed to trade in that région, and that the po- 
litical status of the provinces and cities of that coast is neither so 
stable nor so notorious that a captain, not having previous dealings 
with them, should hâve known their political affiliations. Some 
inferential support of his testimony rnay, perhaps, be found in the 
fact that the American consul at Baranquilla gave him a clearance 
for that port; although the whole force of this inference would be 
broken if it should appear, as may hâve been the fact, that the 
consul had no knowledge of the purpose of the trip. If Capt. O'Brien 
had no knowledge that any military démonstration was intended, but 
contracted only to transport insurgent troops from one port in their 
possession to another port supposed by him to be in their own pos- 
session, wholly unconnected with any particular military enterprise, 
it is certain that he committed no offense against our municipal law, 
and no offense even against the law of nations, save to subject his 
ship to capture by the other belligerents if caught during the voyage. 
But, however this may be, the contract to carry troops to Eio Hacha 
was not made "within the limits of the United States." It is only 
against designs formed within thèse limits that our statute is di- 
rected. Upon this trial, therefore, the Eio Hacha excursion has no 
importance, except in two respects : First, in case it was designed in 
this country; and, secondly, as regards the light, if any, that it may 
shed upon the gênerai intent with which the ship was fitted out in 
New York. 

There is no évidence that Eio Hacha formed any part of the orig- 
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inal destination of the ship. Nothing in the charter, or in tlie prép- 
arations in New York, countenances such an hypothesis. Every in- 
dication is to the contrary. The direction of the captain to observe 
the orders of the two passengers has évident relation only to the land- 
ing of the cargo of military supplies, concerning which there was 
ground for such précautions, because the supplies were liable to cap- 
ture. There is no évidence and nothing to warrant the inference that 
the ship was designed, when she left New York, to be placed in the 
service of the insurgents after the landing of the military supplies at 
Savanilla. And the comparatively moderate compensation agreed on 
for the Eio Hacha trip, and the complète absence from the steamer 
of every kind of armament, forbid the assumption that the captain 
either intended to incur, or expected to incur, any of the hazards of a 
military enterprise. It was shown, moreover, that the diversion of 
steamers to transport troops upon short voyages like this was not 
uncommon upon that coast: The trip was expected to .occupy but 
three or four days. The compensation was libéral, considered as an 
ordinary and peaceable commercial adventure, but preposterously 
low as a diversion of the steamer to a military and hostile use. The 
sequel, also, does not show any circumstances that Capt. O'Brien could 
be reasonably presumed to hâve been able to foresee, or to expect, 
that should hâve deterred him from accepting such a contract for 
transportation as a mercantile venture in behalf of his owners. The 
testimony of McCarthy, the ârst officer, so far as it tends to incrimi- 
nate the captain, is not only opposed to the weight of other testimony, 
but is plainly inconsistent with, if not directly contradicted by, Mc- 
Carthy's entries in the log kept by himself. 

I must regard the excursion to Eio Hacha, therefore, as wholly dis- 
connected from the fitting out of the vessel in New York, and as af- 
fording no ground for a proceeding against the ship under our mu- 
nicipal law, which has référence solely to plans formed and completed 
in this country. So strictly in that respect is the statute in question 
construed, that in the case of U. S. v. Quincy, 6 Pet. 445, the suprême 
court held that "the intention with respect to the employment of the 
vessel should be formed before she leaves the United States; and 
this must be afixed intention." Accordingly, in that case, where the 
défendant was indicted for fitting out the Bolivar as a privateer at 
Baltimore, the court held that instructions should hâve been given 
to the jury that if, "when the Bolivar was fitted and equipped at Bal- 
timore, the owner and equipper intended to go to the West Indies in 
search of f unds with which to arm and equip the said vessel, and had 
no présent intention of using or employing the said vessel as a pri- 
vateer, but intended, when he equipped her, to go to the West Indies 
to endeavor to raise funds to prépare her for a cruise, then the de- 
fendant is not guilty;" also, "that if the jury believe that when the 
Bolivar was equipped at Baltimore, and when she left the United 
States the equipper had no fixed intention to employ her as a pri- 
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vateer, but had a wish so to employ her, the fulfilinient of which wish 
depended on his ability to obtain funds in the West Indies for the 
purpose of arining and preparing her for war, then the défendant ia 
not guilty." The Eio Hacha épisode in this case was far more com- 
pletely independent of any fixed intention of wrong-doing at the timc 
the vessel sailed, than was the Bolivar's cruise when shô left Balti- 
more. 

In its other relations, the Eio Hacha incident, as one of the results 
of the interview between Capt. O'Brien and Perez & Co., the ostensi- 
ble consignées of the military supplies at Baranquilla, does tend to 
give support to the inference which numerous other circumstances 
also indicate, viz., that thèse supplies were ordered for the direct 
and immédiate use of the insurgent forceB at Savanilla and Baran- 
quilla; and that the insurgent government was probably the bénéfi- 
ciai purchaser, acting through Perez & Co., as its agents only. On 
the latter point, however, there is no certain proof. It may be as- 
sumed that the military supplies were designed for the immédiate 
use of the troops there, and that Gaitan, as agent of the de facto 
government, came to New York in its behalf to expedite as rapidly as 
possible the obtaining and shipping of thèse supplies. But it would 
not follow that because the insurgent government, as between it and 
Perez & Go., was the real principal, that Perez & Co., who ordered 
the supplies, can be ignored; or that Mr. Triana, in New York, in 
acting upon and filling the orders of Perez & Co., his supposed prin- 
cipals, and in shipping the goods to them from this port, is to be 
treated as dealing directly with the insurgent government. He has 
a right to stand upon the contract according to its form, because its 
form in- such case is material, A contract of this kind stamps the 
transaction, so far as our own citizens are concerned, as a commer- 
cial venture only; because it is strictly and wholly, so far as our cit- 
izens are concerned, a purchase and shipment by one merchant 
hère, upon the order and for the aecount of another merchant abroad. 
I do not include cases where the use of a foreign merchant's name 
by a belligerent is known to be a mère sham. But there is not suf- 
ficient évidence hère to sustain that theory. Ail that can be legiti- 
mately inferred is that the supplies were intended for the immédiate 
use of the insurgent government through the consignment to Perez 
& Co., and upon their order. The fact that Gaitan was in constant 
communication with Mr. Triana, and that he directed ail the impor- 
tant arrangements for the dispatch of the goods, warrants that infer- 
ence; but that is not enough, against Mr. Triana's testimony, to 
sustain the charge that the supplies were furnished directly to the 
insurgent government. 

The case turns upon the construction to be given to the language 
of section 5283. The counsel for the government contends that, in 
substance, the steamer was engagée! as a transport in the service of 
the insurgent government; and that she was fitted out in New York, 
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as such a transport, to carry military supplies upon account of the 
insurgent government, and for its use and benefit. It is urged that 
to carry supplies for one belligerent, and to engage in his transport 
service, is to take part in his military opérations, and is, consequently, 
to "commit hostilities" against the other belligerent. It is, doubtless, 
true that, according to the established rules of international law, the 
transportation of stores and military supplies, even by a neutral, sub- 
jects them to capture and confiscation as prize by the other belliger- 
ent, {The Commercen, 1 Wheat. 382; The Friendship, 6 0. Eob. 420; 
The Orozembo, Id. 430 ; The Carolina, i G. Eob. 256 ;) and if the vessel 
herself is in the direct employ of a belligerent, she also, on capture, 
will be liable to condemnation. 

It is impossible, however, to hold, in this case, that the City of 
Mexico was in the employ of the insurgent government or in its posses- 
sion. She was never out of the possession of the Provincial Steam- 
boat Company, her owners. She was not chartered to the insurgent 
government, nor to any of its représentatives, but to Mr. Triana, a 
merchant of this city ; and the charter itself was but a charter of af- 
freightment for an outward voyage, and was manifestly for no other 
purpose than a commercial venture to carry thèse military supplies 
to Savanilla, for the ultimate use, it may be conceded, of the insur- 
gent government, and thence to proceed to Bocas del Toro, to obtain 
cargo for her return voyage. But even if Perez & Co. were to be ig- 
nored, and the charter were treated as a charter for the delivery of 
the supplies directly to the insurgent government, it would hâve been 
none the less a commercial venlure only. The law of nations does 
not prohibit the citizens of neutral states fromcarrying supplies, even 
contraband of war, to either belligerent; although those that engage 
in it run the risk of search, capture, and confiscation. Neither our 
laws, nor our treaties forbid such traffic. 

Mr. Webster, in his letter to Mr. Thompson of July 8, 1842, upon 
this subject, observes: 

"It is not the practice of nations to undertake to prohibit tlieir own sub- 
jects, by previous laws, from tnifficking in articles contraband of war. Such 
trade is carried on at the risk of those engaged in it, under the liabilities and 
penalties prescribed by the law of nations or particular treaties. If it be true, 
theret'ore, that citizens of the United States hâve been engaged in a commerce 
by vvhich Texas, an enemy of Mexico, lias been supplied with arms and mu- 
nitions of war, the government of the United States, nevertheless, was not 
bound to prevent it, — could not hâve prevented it without a manifest depart- 
ure from the principles of neutrality, — and is in no way ans w érable for the con- 
séquences. The eighteenth article (of the treaty between the United States 
and Mexico) enumerates those commodities which shall be regarded as con- 
traband of war; but neither that article nor any other imposes on either na- 
tion any duty of preventing, by previous régulation, commerce in such articles. 
Such commerce is left to its ordinary fate according to the law of nations." 
Lawrence's Wheat. Internat. Law, 813, note 232; 6 Webst. Works. 452; Hall, 
Internat. Law, 70; Seton w.Low, 1 Johns. Cas. 1, 

Mr. Layard, in the English house of commons in 1862, said: 
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"The law of nations exposes such persons to hâve their ships seized and 
their goods taken and subjected to confiscation; and it further deprives them 
of the right to look to the government of their own country for any protection. 
And tins principle of non-interference in things which the law does not en- 
able the government to deal with, so far f rom being a violation of the duty of 
neutrality, is in accordance with ail the prinoiples which hâve been laid down 
by jurists, and more especially by the great jurists of the United States of 
America." 

Mr. Marcy, in Iris dispatch to Mr. Buchahan of April 13, 1854, 
(Cong. Doc. 33d Cong. lst Sess. H. K. Doc. ,103, p. 21,) says : 

"As the law has been declared by the décisions of the courts of admiralty 
and elementary writers, it allows belligerents to search neutral vessels foi- 
articles contraband of war and for enemies' goods. If the doctrine is so modi- 
fled as to except from seizure and confiscation enemies' property under a neu- 
tral flag, still the right to seize articles contraband of war, on board of neu- 
tral vessels, implies the right to ascertain the character of the cargo. A per- 
sistent résistance by a neutral vessel to submit to a search renders it confisca- 
ble, aecording to the settled détermination of the English admiralty. " 

Président Pierce, also, in his message to the first session of the 
thirty-fourth congress, speaking of articles contraband of war, says : 

"The laws of the United States do not forbid their citizens to sell to either 
of the belligerent powers articles contraband of war, or take munitions of 
war or soldiers on board their private ships for transportation ; and although 
in so doing the individual citizen exposes his property or person to some of 
the hazards of war, his acts do not involve any breach of national neutrality, 
nor of themselves implicate the government. " 

Kent, in his Commentaries, vol. 1, p. 142, sets it down as the es- 
tablished law that "neutrals may lawfully sell at home to a belliger- 
ent purchaser, or carry themselves to the belligerent powers, contra- 
band articles subject to the right of seizure in transitu." And that 
"the right of neutrals to transport, and of the hostile power to seize, 
are connicting rights, and neither party can charge the other with a 
criminal act." The Santissima Trinidad, 7 Wheat. 283, 340; Rich- 
ardson v. Maine Ins. Co. 6 Mass. 113. 

The provisions of section 5283, and of the neutrality act of 1818, 
are not directed against commercial adventures, nor against peace- 
able aid, however important, rendered by our citizens to either bel- 
ligerent, so long as such aid arises indirectly only through commer- 
cial dealings, and in the ordinary channels of trade. The statute is 
directed solely against warlike enterprises. It does not forbid giving 
aid and comfort to either belligerent. Had that been its design it 
would hâve been expressed. Its language is : "To cruise or com- 
mit hostilities against the subjects, citizens, or property," etc. This 
plainly means acts of force, injury, or destruction, that are of a war- 
like character, as distinguished from the peaceable interchanges of 
commerce, which, however much they may indirectly aid a belliger- 
ent, involve no hostilities committed or participated in by the ship 
herself . If a vessel should engage to take part as a transport in a 
hostile expédition, she might be held to be involved in the gênerai 
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design of the expédition, and in the intent to commit hostilities. But 
no intent of that kind is possibly attributable to the City of Mexico 
on fitting out from New York. And it is this "fixed intent" on lier 
departure from this country that is alone material. Her designs 
were purely peaceful. 

In the case of V. S. v. Quincy, 6 Pet. 466, above quoted, the court 
say: 

"The intention is the material point on which the legality or criminality 
of the act must turn, and décides whether the adventtire is of a commercial 
or warlike cljaracter. The law does not prohibit araed vessels, belonging to 
the citizens of the United States, from sailing out of our ports, and it only re- 
quires the owners to give security that such vessels shall not be employed by 
them to commit hostilities against foreign powers at peace with the United 
States. The collectors are not authorized to detain vessels, although mani- 
festly built for warlike purposes, and about to départ from the United States, 
unless eircùmstances shall render it probable that such vessels are intended 
to be employed by the owners to commit hostilities against some foreign 
power at peace with the United States. Ail the latitude necessary for com- 
mercial purposes is given to our citizens, and they are restrained only from 
wch acts as are oaloulated to involve the country in war." 

The voyage of the City of Mexico appears to me, beyond con- 
troversy, to hâve been intended to be wholly peaceable. She was, 
in ail respects, in men and in équipaient, in the same condition as 
upon her customary voyages, without armament of any sort. The 
port of Savanilla was in the undisputed, peaceful possession of the 
insurgents. There was no blockade, or attempted blockade, of it by 
the lawful government. The sole object of the owners of the ship, 
who remained ail the time in possession of her, was to deliver thèse 
military supplies at Savanilla. There was no intent to commit hoB- 
tilities, or even a breach of the peace; or to disturb any rights, in 
person or in property, of any subject of the lawful government of 
Colombia. 

But for the excursion to Eio Hacha, it is improbable that any sus- 
picion would bave attached to the voyage. Coupied with that excur- 
sion, however, the précautions against détention found in the charter, 
and in the letters of instruction to the captain; the delay in filing the 
supplementary manifest, which recited the shipment of arms and 
military supplies taken on board at New York; and the false des- 
tination of thèse supplies, stated in the supplemental manifest, to- 
gether with the fact of the two passengers accompanying Capt. O'Brien, 
under whose orders in respect to landing the supplies he was to act, 
— ail thèse tliings tended to give an appearance of illegality to the 
voyage in its inception, which I am nevertbeless fully satisfied it did 
not possess. The Eio Hacha incident, as I hâve said, was an after- 
thougbt, into which Capt. O'Brien was himself deceived and misled.' 
When he discovered that the ship was used, and was sought to be still 
further used, for treacherous and hostile purposes, his conduct, so far 
as I can percejve, was praiseworthy and blameless, both in resisting 
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the troops, so far as possible, and in returning at once to Savanilla. 
No blâme was attached to him by the prisoners. But even had he 
entered knowingly upon the Eio Hacha expédition as a hostile one, 
inasmuch as that expédition was clearly no part of the original in- 
tent of the voyage, it would not furnish any foundation for a forfeit- 
ure under our statute. The various other incidents of concealment 
and précaution to which I hâve referred, though wholly unnecessary 
in order to avoid arrest for any offense under our statute, were plainly 
prudent enough in relation to the danger that might be apprehended 
froni the Colombian government; because that government, in case 
it should learn the fact of this shipment of arms, might endeavor 
to intercept them before arrivai at Savanilla as contraband of war. 
This furnishes ail needed explanation of the circumstances that I 
hâve referred to, and is in entire keeping with the purely commercial 
character of the voyage. 

I find nothing, therefore, in the case authorizing any inferences to 
be drawn adverse to tbe entirely peaceable and commercial character 
of the adventure, as it was designed and planned when the vessel 
sailed from this port. The Rio Hacha excursion was an independ- 
ent incident, during which Capt. O'Brien found himself surprised by 
the violent and treacherous acts of the troops, which he could not 
hâve anticipated, and which he did everything in his power to repair. 

The libel should therefore be diBmissed, and the vessel discharged 
from custody. 



The Emulotjs. 1 
[District Court, B. D. New York. December 1, 1884.) 

Objection to Déposition— Lâches. 

A cause being called for trial, the libelant offered in évidence a déposition, 
which was objected to. The libelant submitted to the objection on being al- 
lowed a conlinuance of the cause and leave to examine the witness anew. 
Three years after, the cause being again called, the libelant appeared by an- 
other proctor, and offered the same déposition. JJeld, that the libelant could 
not be allowed to question the validity of the objection ; and, as no other évi- 
dence was offered, the libel must be dismissed. 

In Admiralty. 

A. B. Stewart, for libelant. 

Wheeler é Souther, for claimant. 

Benediot, J. This cause was called for hearing some three years 
ago, when the libelant offered in évidence a déposition taken de bene 
esse. The déposition was objected to, and the libelant submitted to 
the objection on being allowed a continuance and permission to ex- 
amine the witness anew. The witness not having been re-examined, 

^eported by R. D. & Wyllys Benedict, Esqs., of the New York bar. 
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the libelant now, by a new proctor, brings up the case, and in support 
of the libel offers the same déposition objected to on the former hear- 
ing. Having submitted to the objection at the first hearing, he can- 
not at this late date, and when, as it may be presumed, the witnesses 
for the other side are scattered, be permitted to question the validity 
of the objection once submitted to. The same resuit would follow if, 
as the libelant contends, the objection taken at the first trial was sus- 
tained by the court, but wrongfully. For it would be unjust to the 
claimant, who has acted upon the ruling of the court, to permit the 
libelant, after this long delay, to reopen the question raised by the 
objection to the déposition, and passed on at the first hearing. 

There being no évidence for the libelant except that contained in 
the déposition referred to, the libel must be dismissed, and with costs. 



The Eescue. 
(District Court, W. B. Pennsylvania. April 16, 1885.) 

1. Collision— Tr/G and Tow— Descending and Ascending Boats in Narrow 

Channel. 

A tow-boat, incumbered with a coal-tow, descending the OMo river, and 
paasing through a narrow channel, has the right of way, and it is the duty of 
an ascending boat to remain below the channel until the descending tow has 
emerged therei'rom. 

2. Same — Duty of Pilot of Descending Boat. 

The pilot of the descending tow-boat was not culpable in not warning the 
ascending boat against entering the channel, both boats being plainly in sight 
of each other. Bach of two approaching vessels may assume that the other 
will reasonably perform its duty under the laws of navigation. 

In Admiralty. 

Barton & Son, for libelant. 

Knox é Reed, for respondents. 

Acheson, J. In the mass of testîmony în this case are to be found 
the contradictions between witnesses as respects both matters of fact 
and of opinion usual in controversies of this nature. By the pré- 
pondérance of the proofs, however, the following material facts are 
established to my satisfaction. On the forenoon of November 30, 
1883, the libelant's tow-boat Eugène, having in charge a tow of or- 
dinary sise, consisting of two coal-boats and three flats, ail loaded 
with coal, was proceeding down the Ohio river upon a stage of about 
six feet of water, and passing through what is known as "Glass-house 
Eipple," a chute which, for a descending tow-boat with such a tow 
as the Eugène then had, is a narrow channel and one very difficult 
to navigate. The respondents* tow-boat Eescue, having in tow one 
flat partly loaded with stone, was then coming up the river. When 
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the Eugène was about 900 feet above and the Eescue was about 800 
feet below the lower end of the wing-dam at the foot of Glass-house 
ripple, the boats exchanged whistles ; the Eugène "giving the first sig- 
nal denoting her choice of the right side, to which the Eescue assented. 
As the Eugène was nearing the foot of Glass-house ripple, the Eescue, 
without any abatement of speed, entered it, and continued up stream 
under a Ml head of steam, with the wing-dam to her starboard. 
When about 250 feet above the lower end of the wing-dam the boats 
met and passed each other in dangerous proximity, the fiât of the 
Eescue bare.lv missing one of the coal-boats of the Eugène, but not 
actually colliding with it. At this moment, however, the Eescue 
threw her stern out from the wing-dam and in towards the Eugène, 
and the wheel of the Eescue was thus brought within perhaps 20 feet 
of the coal-boat ; at any rate so close to it that the swells (which were 
very heavy,) caused by the révolutions of the wheel overnowed the 
side of the coal-boat and swamped it, so that it had to be eut loose. 
It sunk in a few minutes, and, with its cargo, was totally lost. 

It cannot be pretended that this disaster was the resuit of inévi- 
table accident. Undoubtedly fault there was somewhere. What the 
nature of it was, and which party was culpable, or whether both boats 
were in fault, are the questions now to be determined. 

The space between the north shore and the wing-dam is about 400 
feet wide, but by reason of a small bar at the wing-dam, a short dis- 
tance above its lower end, the navigable coal-boat channel there ia 
somewhat less than 400 feet in width, and, perhaps, does not greatly 
exceed 300 feet. Now, on this occasion, the Eugène was about in the 
middle of this channel, — slightly nearer the wing-dam than the north 
shore, — and was floating down stream, backing, from time to time, to 
keep straight in the channel. Some of the expert witnesses express 
the opinion that the Eugène should hâve been nearer the north shore, 
and quartering northwardly, or at least that that position was préfér- 
able. But, according to the clear weight of the évidence, her position 
in, and manner of running, the channel was free from fault. Besidés, 
it will not do to hold such craft too rigidly to any particular position 
when running Buch a channel as Glass-house ripple. Under the most 
favorable circumstanees a descending coal-tow is, to a certain extent, 
unmanageable. Floating with the stream, the tow is liable to be con- 
trolled largely by the current and cross-currents. And the tow-boat 
has not complète command of her movements like an unincumbered 
steamer. 

Eule 3 for the government of pnots prescribes : 

"When two boats are about to enter a narrow channel at the same time, 
the ascending boat shall be stopped below such channel until the descending 
boat shall hâve passed through it; but should two boats unavoidably meet in 
such channel, then it shall be the duty of the pilot of the ascending boat to 
* * * stop the engines or move them so as only to give the boat steerage- 
way, and the pilot of the descending boat shall cause his boat to be worked 
slowly until he has passed the ascending boat. " 
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i arn of the opinion that tins rule was applicable to the circum- 
stances of this case. But, even in the absence of such express régu- 
lation, it was a clear dictate of common prudence that the Eescue 
should remain below the mouth of Glass-house ripple until the Eugène 
had emerged therefrom. The latter was the descending boat, and had 
the right of way. She was burdened with a full tow, and hence in a 
measure was helpless to overcome the set of the current which is to- 
wards the wing-dam. Ali this the pilot of the Eescue knew, or was 
bound to know ; and for him to enter there was to assume an unnec- 
essary hazard, and was altogether indefensible. 

It is said, however, that the Eugène was in fault in not warning 
the Eescue baek. But to this I cannot assent. The signal which the 
Eugène had given merely indicated her choice of sides, and was by 
no means an invitation to the Eescue to enter this channel. The pi- 
lot of the Eugène had enough to do to attend to the proper navigation 
of his own boat. Moreover, each of two approaching vessels may as- 
sume that the other will reasonably perform its duty under the laws 
of navigation. The Free State, 91 U. S. 200. But were it conceded 
that the rescue was justified in entering Glass-house ripple, still she 
was highly culpable in not abating her speed. The expert testimony 
is to the effect that it was very dangerous for her to work on a full 
head of steam in passing the Eugène, and this is demonstrated by 
what actuaily occurred. The respondents, however, insist that the 
lost boat was not seaworthy for lack of proper splash-boards. But 
that they were reasonably sufficient is, I think, a fair conclusion from 
the whole proofs. Moreover, I am convinced by the évidence that no 
ordinary splash-boards would hâve prevented the swells caused by the 
wbeel of the Eescue from overflowing the coal-boat. 

As to the value of the lost proper ty, there has been no seriouscon- 
troversy. The claim as set out in the bill annexed to the libel seemed 
to be well made out. 

Let a decree be drawn in favor of the libelant for the amount 
claimed, with costs. 
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The Lee * 
Tessier and others v. The Lee and Cargo. 1 

(Circuit Court, E. D. Loufsiana. December 27, 1884.) 

Salvage — Bakgk. 

A barge broke loose in the harbor of New Orléans, and about 20 minutes 
thereafter, being apparently derelict, while her owners were in aearch of lier, 
but not in sight, sbe was checked by some men in a yawl, who took possession 
of her and tied her up to the shore in safety. The owner of the barge shortly 
afterwards came for her, and libelants claimed a reward for their services, 
which was promised, and afterwards refused with opprobrious and insulting 
language, whereupon libelants retained possession of the barge and cargo, and 
brought their libel for salvage. The barge and carge were worth $1,900. Éeld, 
that the services rendered by libelants were valuable, and they had an award of 
$25 each. 

Admiralty Appeal. 

R. King Cutler, for libelants. 

E. W. Huntington, Horace L. Dufour, and A. G. Lewis, for claim- 
ants. 

Pabdee, J. The libelants found the barge Lee, worth about $1,000, 
with a cargo of eotton-Beed, worth about $900, adrift, with no one on 
board and apparently derelict, in the port of New Orléans. The wind 
was high, danger signais were out, the current was strong, and the 
barge was drifting towards and near to several steam-boats moored 
head on to shore, but lying with their sterns well out in the stream. 
There was no owner or apparent searcher for the barge in sight. The 
libelants, two of whom were out in a yawl, and one on shore, suc- 
ceeded in getting a line aboard the barge, and with the help of others 
aboard the steam-boatWarren, with some difnculty and risk, checked 
the barge, and, hauling her in, tied her up in safety, so that she did 
no damage to herself nor to the other shipping near. When the owner, 
after about 20 minutes, came for his barge the libelants claimed a re- 
ward for their services, which was promised, but afterwards, when the 
barge had been removed, although the libelants remained aboard, it 
was refused, and (according to the weight of the évidence) refused 
with opprobrious and insulting language, whereupon the libelants re- 
tained possession of the barge and cargo and brought their libel for 
salvage. 

It seerns that the barge Lee belonged to the steam-boat Alberto, 
and shortly preceding its being found adrift was moored along-side of 
the Alberto, near the Cromwell Line landing; that the steam-ship 
New Orléans, of that line, in swinging out to start on her voyage, 
collided with the barge, crowding it upon the Alberto, and endanger- 
ing that boat by pushing her on the wharf to such an extent that the 
ruaster of the Alberto eut the barge adrift and whistled for aBsist- 

1 Beported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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anee. Several tng-boats responded after more or less delay, but first 
gave assistance to the Alberto in rescuing her from her dangerous 
position on the wharf, and afterwards one of them was sent after the 
barge, which had meanwhile drifted with the carrent of the eddy and 
the force of the wind up near the shipping, just below the head of 
Canal street, where it was rescaed by libelants as aforesaid. 

The libelants' demand for compensation is resisted on the grounds 
that the barge was neither derelict nor in danger, and that the serv- 
ices of libelants were not valuable, but were officious, without war- 
rant and authority, and were for the purpose of fleecing and extort- 
ing money from claimants. From the évidence I conclude that the 
barge was not derelict, but was in danger of damaging itself and of 
doing great damage to other shipping ; and while the libelants were 
no doubt actuated with the hope of reward, they rendered service in 
good faith, with sufficient warrant, and the service so rendered was 
valuable. That the services were rendered with a view to reward 
ought not to préjudice the libelants' claims in a court of admiralty; 
for, as is so well said by Mr. Justice Bbadley, "salvage is a reward 
for meritorious services in saving property in péril on navigable 
waters, which might otherwise be destroyed, and is allowed as an en- 
couragement to persons engagea in business on such waters and oth- 
ers to bestow their utmost endeavors to save vessels and cargo in 
péril." See Sonderburg v. Tow-boat Co. 3 Woods, 146. 

The answer charges that the libelants knew the circumstances 
under which the barge was turned adrift, and that she was not aban- 
doned, and particularly allèges that she was in no danger ; but thèse 
charges are not supported by évidence. Under the principles that 
govern courts of admiralty in salvage cases, I am unable to see any 
sound reason for withholding compensation in this case. The claim- 
ants should hâve complied with the promise of the master of the Al- 
berto, and paid or tendered a small sum at the outset, and the court 
would hâve sustained the tender ; but as the claimants, instead, hâve 
resisted, largely increasing the expenses of libelants, and at the same 
time hâve unjustly vilified them, I feel it my duty to make such allow- 
ance as will be really compensatory for ail but the vilification. 

A decree may be entered awarding each of the libelants $25, and 
condemning the claimants and their surety, on the release-bond, to 
pay the same, together with ail costs in the case. 



MILLER V. WATXIER. 49 

Miller and another ». Wattiee. 

{Circuit Court, D. Oregon. June 17, 1885.) 

1. Kemovaîi of Cause — Suit Arising under a Law of TnB United States. 
A suit by a vendee of the state under the act of October z6, 1870, providing 
for the sélection and sale of the swamp and overflowed lands granted to Ihe 
state by the act of March 12, 1860, to enjoin the commission of a nuisance on 
the land so purchased, involves the question of whether said land was granted 
to the state by said act at the time of its sélection by the state under said act of 
1870, and therefore arises under said act of March 12, 1860, and is removable 
into this court under section 2 of the act of March 3, 1875, without référence 
to the nature of the other questions that may be invoived in it. 

Suit to Enjoin the Commission of a Nuisance. 

N. B. Knight, for plaintiffs. 

H. Y. Thompson and George H. Williams, for défendant. 

Deady, J. This is a suit in equity, brought by the plaintiffs in the 
state circuit court for the county of Marion, to enjoin the défendant 
from maintaining a certain dam on Little Pudding river, on the 
ground that the same causes the water to fiow back on the plaintiffs' 
lands, and is therefore a nuisance. The défendant answered the 
complaint, and then rernoved the cause to this court on the ground 
that the controversy in the case arises under the act of congress of 
March 12, 1860, granting the swamp and overflowed land in Oregon 
to the state. The plaintiffs now move to remand the cause for the 
reasons following : 

(1) It does not appear that a copy of the record has been filed in this court 
as required by law. (2) It does not appear that the case is one arising un- 
der the constitution or laws of the United States. (3) The court has no 
jurisdiction of the parties or subject-matter. 

In support of the first point, it is stated by counsel, and such ap- 
pears to be the fact, that the clerk of the state court, instead of mak- 
ing a "copy" of the record for this court, has put together the original 
papers,with copies of the journal encries, and deliverecl them to the 
défendant for that purpose. 

The act of 1875 (18 St. 471) requires the party removing a cause 
to file "a copy of the record" in the court to which it is removed. 
The law devolves on the party, and not the clerk, the duty of procur- 
ing and filing a copy of the record ; but if the clerk refuses to furnish 
such copy when duly demanded, he may be proceeded against both 
civilly and criminally. But there is no virtue or convenience in the 
copy that the original does not possess, and the former is only re- 
quired because it would be inconvénient, if not improper, to deprive the 
state court of the latter, — the UBual and proper évidence of acts done 
and suffered therein. But the fact is, the state court has voluntarily 
furnished the défendant with a portion of the record, instead of a copy 
of the same, for filing and use hère, and I do not think the plaintiffs 
ought to be heard to object to it. They are not injured nor incon- 
v.24F,no.2 — 4 
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venienced by it; in fine, it does not concern them. For ail the pur- 
poses of removal, and jurisdiction to hear and détermine the cause, 
the original is équivalent to the copy; and in filing it the défendant 
has substantially complied with the statute. It is not unlikely that 
the original papers were sent hère by mistake of the clerk; and, if such 
is the case, and the clerk shall apply to hâve the error corrected, it 
will be proper to allow the originals to be withdrawn from the files of 
this court, and copies thereof filed in their place. There is no claim 
that this court has jurisdiction of this case by reason of the citizen- 
ship of the parties. It was removed on the ground that it arose 
under a law of the United States, and therefore it is not necessary to 
further consider the third point made in support of the motion to ro- 
mand. 

A statement of the facts contained in the proceedings is necessary 
to the considération of the second point. 

The plaintiffs allège in their complaint that on March 12, 1860, 
12 certain parcels of land, containing in ail 877.67 acres, and de- 
scribed therein as being lots and subdivisions of certain sections, 
according to the public surveys, situate in Marion county, and con- 
stituting "a part of what is known as Lake Labish," (evidently a 
mère early phonetic spelling of the French La Biche or Deer lake,) 
were, and still are, "swamp and overflowed," within the meaning of 
the act of congress of that date, and as such were by the same granted 
to the state of Oregon ; that in pursuance of an act of the législative 
assembly of Oregon, entitled "An act providing for the sélection and 
sale of the swamp and overflowed lands belonging to the state of 
Oregon," approved October 26, 1870, the board of commissioners 
fpr the sale of school and university lands, on November 11, 1871, 
duly selected said lands as inuring to the state of Oregon under 
said act of March 12, 1860; that on April 9, 1872, Baid board duly 
sold said lands to the plaintifï, John F. Miller, "as swamp and over- 
flowed," he then paying 20 per centum of thepurchase price, and re- 
ceiving from "said board his certificate of the purchase of the same," 
who afterwards sold an interest therein to the plaintifï, W. P. Mil- 
ler; that in 1882 the sélection of said lands as aforesaid was ap- 
proved by an agent of the United States "specially appointed for the 
purpose of examining and reporting npon the character of the lands 
clairned by the state as swamp and overflowed, " but that patents hâve 
not been issued to the state for the same; that the défendant is the 
owner of a grist and saw mill on Big Pudding river, in said county, 
and known as "The Parkersvïlle Mills ;" that said mills are near Lit- 
tle Pudding river, "a constant stream" running tbrough a portion of 
said lands, "in a clearly defined and distinct channel, where it has 
been accustomed to run from time immémorial, and near the north- 
eastern extiemity of said lands empties into Big Pudding river, a 
short distance above the defendant's mills;" that near said point the 
défendant "wrongfully and unlawfully maintains and keeps a dam 
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about seven feet higîi across Little Pudding river, whereby its waters 
"are raised and thrown over its banks, flooding a seope of country," 
including said lands, "of about ûve miles long and from one-half to 
three-quarters of a mile wide, and rendering the same utterly worth- 
less;" that if said dam was removed, and said waters "allowed to flow 
in their natural channel," said "lands could be drained and re- 
claimed," and "made valuable for hay and pasturage;" that the only 
practical method of draining said lands is through the channel of the 
Little Pudding river, and so long as said darn remains "as it now is" 
they cannot be re'claimed, and the plaintifs cannot perfect their title 
to the same ; and that, although said dam has been adjudged a nui- 
sance by the suprême court of the state, and the défendant has been 
requested by the plaintiffs to remove the same, he still continues to 
maintain it, "to the great nuisance of plaintiffs' said lands." 

By his answer the defendaut first simply dénies seriatim the alléga- 
tions of the bill, except the payment to the commissioners, and his 
own ownership of the Parkersville mills, and then proceeds to answer 
them in détail. And, first, he allèges that prior to 1850 William 
Parker took up and settled on donation No. 49, containing 640 acres, 
under the donation act of September 27, 1850, and on April 28, 1875, 
a patent was issued therefor, — the east half to his widow,and tbe west 
one to his heirs at law; that the southern part of the western bound- 
ary of said donation abuts on the north-eastern end of Lake La Biche, 
(Labish,) and Little Pudding river enters said donation through said 
part of said boundary, and thence flows across the same, where it has 
from time immémorial; that in 1850 said Parker erected a dam about 
six feet high across said river, near wherè it enters said donation, 
whereby its waters were raised and set back on said lake, which is an 
expansion of the river, and constructed a race therefrom on said dona- 
tion about 80 yards long, wherein to conduct the water of said river for 
manufacturing purposes, and built a saw-mill at the lower end thereof ; 
and that in 1852 healso built a grist-mill near the same point, which 
was, and ever since has been, run by water flowing through said race ; 
that such dam remains where and as it was first erected, and the wa- 
ter continues toflow through said race as it has Bince 1850; that said 
dam, race, and mills are ail on the west half of said donation, of 
which the défendant is the owner, together with the land on which 
they are situate, and ail the water-power and privilèges thereunto ap- 
pertaining, and is now profitably engaged in running said mills by 
means of the water flowing through said race; that said mill prop- 
erty, with the water-power and privilège aforesaid, is worth $12,000, 
but if said dam is removed, and the water diverted therefrom, it will 
be of little value, and the défendant will be damaged thereby notless 
than $10,000. 

The answer then avers : (1) That the United States surveys were 
extended over thèse lands in 1852, including the usual subdivisions; 
that the alleged listing and locating of said lands is illégal and void, 
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Vecause the same was not made according to the légal subdivisions, 
and because the same and each parcel thereof is located in légal sub- 
divisions, the greater part whereof is not wet and unfit for cultivation, 
and are therefore reserved to the United States by the act of March 
12, 1860, and are now a part of the publie domain. (2) That al- 
though the said lands were surveyed in 1852, and there was a reg- 
ular session of the législature of Oregon held in 1862, and biennially 
ever since, the alleged sélection of said lands was not made until 
November, 1871, and therefore the act of March 12, 1860, does not 
upply to them; and that no sélection of said lands bas been approved 
by the commissioner of the gênerai land-office, nor has any patent 
been issued for the same to the state. (3) That although 10 years 
hâve elapsed since the payaient of 20 cents an acre to the state for 
said lands, no proof of any réclamation thereof has been made, nor 
bave said lands been reclaimed, but they are now in the same con- 
dition, as to being wet and uncultivatable, that they were at the date 
of the alleged purchase from the state. (4) That the plaintiffs hâve 
not, nor never had, the possession of said lands, or any right thereto; 
nor bave they or either of them any right, title, or interest in or to 
the same. (5) That after the défendant heard that the plaintif 
John F. Miller claimed said lands as swamp, he called on him and 
proposed some arrangement by which he could protect his property 
from injury resulting from the diversion of the water that supplied 
his mills, when said plaintiff told the défendant, in substance and 
effect, that such an arrangement was unnecessary, as thelatter "held 
the key to the situation," and that no water could or would be drawn 
ofî said lands without his consent, and that, relying on said state- 
ment, the défendant expended about $8,000 in improving said prop- 
erty; wherefore, plaintiffs are estopped, without the defendant's con- 
sent, from reducing the water above his dam. (6) That the défend- 
ant and those under whom he claims hâve been in the undisturbed, 
open, and notorious possession and use of the premises, including said 
water-power and privilège, for more than 30 years, and that he has 
acquired a right thereto by prescription. (7) That prior to 185P, and 
the construction of said dam, Lake La Biche (Labish) was a perma- 
nent body of water created by the expansion of Little Pudding river, 
and said lands were then covered with water, which the unobstructed 
channel of said river would not drain off and make fit for cultivation. 
On the argument of the motion to remand, counsel for the plain- 
tiffs maintained the proposition that it is not sufficient to give this 
court jurisdiction that it is asserted in the answer or pétition for re- 
moval that the case arises under a law of the United States, or that 
the construction of one might become necessary in the course of the 
trial of it ; citing Millingar v. Hartupee, 6 Wall. 258, and Qold Washing 
é Water Co. v. Keyes, 96 U. S. 199. The proposition is not denied, 
and the authorities support it. But this is quite a différent case from 
either of those. 
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In the latter case Mr. Justice Waite says : 

"Xothing was stated (in the complaint) from which it could in any manner 
be inf erred that the défendants sought to justify the acts cômplained of by any 
auch anthority, (the constitution or laws of the United States.)" 

The pétition for renioval was the only pleading on the part of the 
coinpany, and that stated its ownership, derived from the United States, 
of certain mining land that only could be worked by the hydraulic 
process, which required the use of Bear river and its tributaries, and 
asserted that it acquired the right to so use the river under certain 
specified acts of congress, the construction of which were necessarily 
involved in the détermination of the case, without, as the chief justice 
says, stating any facts to show the right it clairns, or "to enable the 
court to see whether it necessarily dépends upon the construction of 
the statutes;" to which he adds: 

"The immunities of the statutes are, in effect, conclusions of lawfrom the 
existence of particular facts. Protection is not afforded to ail under ail cir- 
cumstances. In pleading the statute, therefore, the facts must be stated which 
call it into opération. The avéraient that it is in opération will not be enough ; 
for that is the précise question the court is called upon to détermine." 

The former case was a writ of errer to a state court under section 
25 of the old judiciary act, and the question was whether a right 
claimed by the plaintiff in error, and which was decided against him 
in the court below, was derived from "an authority exercised under 
the United States," to-wit, an order of the United States district 
court. But it plainly appearing to the court that the order in ques- 
tion gave no such right, the writ was summarily dismissed, the chief 
justice saying, as he did so: "Something more than a bare assertion 
of such authority seems essential to the jurisdiction of this court." 

But in this case there is a distinct assertion in the complaint that 
the lands in question are swamp and overflowed, and that they were 
so on March 12, 1860, and that as such were still within the purview 
and opération of that act in November, 1871, and liable to be selected 
by the state as the granteo thereof, and that they were so 3elected, 
and passed as such from the latter to the plaintiffs by purchase in 
1872, ail of which statements are denied and controverted by the an- 
swer of the défendant. Admitting ail this, counsel for the plaintiffs 
contends that "the matter in dispute" is the right of the défendant to 
maintain this dam as against the plaintiffs, and that such dispute 
does not arise under an act of congress, and its détermination only 
involves the question of whether or not the dam is a nuisance. 

Section 2 of the act of 1875 (18 St. 470) gives the right to remove 
from a state court to this court any suit "arising under the constitu- 
tion or laws of the United States," where "the matter in dispute" ex- 
ceeds the sum or value of $500. "The matter in dispute" may be real 
or personal property, or damages for an injury to either, or to the per- 
son ; but in any case it must exceed $500 in amount or value. This is 
the money élément of the jurisdiction ; and the other is, that the suit in 
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which this "dispute" is to be déterminée! tnust arise under a law of 
the United States. The value of "the matter in dispute," and not its 
nature, is to be considered. But if the suit brought for the détermi- 
nation of this "dispute" necessarily involves the construction or ap- 
plication of an act of congress, then such suit arises under such act. 
As was said by this court in Hughes v. Northern Pacific Ry. Co. 9 
Sawy. 319; S. C. 18 Fed. Eep. 106: 

"A controversy which turns upon the existence, effeet, or opération of an 
act of congress, arises under such act, and a suit brought to détermine the 
same is a case arising under such act, within the meaning of the statute." 

An action may be brought to recover the possession of a tract of 
land. "The matter in dispute" in such action is the right to the land, 
or the possession thereof. But that may dépend on the legality or 
effeet of a prior sale of the premises for delinquent taxes under an 
act of congress. In such case the action or controversy, without réf- 
érence to the nature of the thing in dispute, arises under such act, 
whether invoked by the plaintiff or défendant, and is within the juris- 
diction of the national courts. Nor is it material that other ques- 
tions, in nowise depending upon the laws of the United States, are 
involved in the détermination of the case. As was said by Mr. Jus- 
tice Harlan in Railroad Co. v. Mississippi, 102 U. S. 141 : 

"It is not suffleient to exclude the judicial power of the United States from 
a particular case, that it involves questions which do not at ail dépend on the 
constitution or laws of the United States; but wlien a question to which the 
judicial power or' the Union is extended by the constitution forma an ingré- 
dient of the original cause, it is within the power of congress to give the cir- 
cuit courts jurisdiction of that cause, although other questions of fact or of 
law may be involved in it." 

Admitting, then, ail that the plaintiffs claim in the argument, — as 
that the défendant cannot take advantage in this suit of any failure 
on the partof the plaintiffs to reclaim thèse lands or pay the remain- 
der of the purchase pnee, on the ground that they are conditions sub- 
séquent to the grant or sale to the plaintiffs, for a breaeh of which no 
one can complain but the state; and that the question of whether the 
dam is a nuisance to thèse lands, or whether the plaintiffs are es- 
topped to complain- thereof , or whether défendant has acquired a right 
to flow thèse lands by prescription, are questions that do not arise 
under any act of congress, — still the plaintifs' case, on their own show- 
ing, arises under the act of congres3 of March 12, 1850. They make 
no claim to any right, title, or interest in thèse lands except under 
this act, and in effeet admit they hâve none other. Now, if the facts 
do not bring them within the purview or opération of the act, — as, if 
the lands are not swamp or overflowed within the meaning of the same, 
because the greater part thereof are not "wet and unfit for cultivation," 
or the right of the state thereto was lost by lapse of time long before 
the passage of the act of October 26, 1870, because the sélection 
thereof was not rnade within two years from the adjournment of the 
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session of the législature' next after tbe passage of the aet of March 
12, 1860, as alleged in the defendant's answer, — then they are inere 
strangers to the premises, and cannot maintain any suit to abate or 
enjoin a private nuisance thereto or thereon. 

So far, at least, then, this is a suit arising under a law of the United 
States, and removable to this court, under the first clause of section 
2 of the act of March 3, 1875. 

The motion to remand is therefore denied. 



Hans v. State of Louibiana. 1 

{Circuit Court, E. D. Louisiane. May 15, 1885.) 

Conbtitutioîîal Law— Act op March 3, 1875, (18 St. 470)— Suit agatnbt State. 
The statute of 1875 raakes the jurisdiction of the circuit courts, so far as it 
dépends upon the nature of the questions involved, co-extensive with the judi- 
cial power created by the constitution, and therefore includw ail suits in law 
or equity which involve a fédéral question. But tliere can be no suit unless 
there is a défendant capable to be sued. States, without their continuing as- 
ser.t, are incapable of being brought before courts or défendants. 

2. Same— Citizen Suing His Own State. 

The constitution, by implication, even before Us eleventh amendraent, did 
not include within the judicial power a suit by a citizen against his own state. 
This exemption was enjoyed liy each state before that time, and is based upon 
the gênerai sensé and gênerai practice of mankind 

3. Same— Compklling State to Pay Its Obligations. 

Good public nasons, founded on the distribution of powers in constitution al 
governments, make the power to compel states to pay their money obligations 
political and not judicial. 

At Law. On exception to jurisdiction. 

This suit was an action at law against the state of Louisiana by a 
citizen of said state for the recovery of the amount of certain coupons 
held by him representing the interest upon the "consolidated bonds" 
of said state, which fell due January 1, 1880. The bonds were au- 
thorized by an act of the législature passed in 1874, which provided a 
continuing annual tax levy to meet the interest upon said bonds and 
a continuing annual appropriation thereof to its payment, and de- 
clared each provision of the act to be a contract between the state 
and every holder of the bonds issued under it. An amendment to the 
constitution of the state was adopted the same year, which is as fol- 
lows : 

"No. 1. The issue of consolidated bonds, authorized by the gênerai assembly 
of the state, at its regular session in the year 1874, is hereby declared to cre- 
ate a valid contract between the state and each and every holder of said bonds, 
which tlie state shall by no means and in nowise impair. The said bonds 
sball be a valid obligation of the state in favor of any holder thereof, and no 

iReported by Joseph P. Hornor, Esq., of the New Orléans oar. 
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court shall enjoin the payment o£ the principal or interest tliereof , or tlie levy 
and collection of the tax therefor. ïo seouresuch levy, collection, and pay- 
ment the judicial power shall be exercised when necessary. The tax required 
for the payment of the principal and interest of said bonds shall be assessed 
and collected each andeveryyear until said bonds shall bepaid, principal and 
interest, and the proceeds shall be paid by the treasurer of the state to the 
holders of said bonds as the principal and interest shall fall due, and no f ur- 
ther législation or appropriation shall be requisite for the said assessment and 
collection, and for such payment from the treasury." 

By the new constitution adopted in 1879 it was ordained "that the 
coupon of said Consolidated bonds fallingduethe first of January, 1 8S0, 
be, and the same is hereby, remitted.and any interest taxes collected to 
meet said coupon are hereby transferred to defray the expenses of the 
state government." And by article 257 said constitution also pre- 
scribed that "the constitution of this state adopted in 1868, and ail 
amendments thereto, is declared tobe supersededby this constitution." 
The plaintiff alleged that by said provisions of said constitution the 
state claimed to be relieved of the obligation of her contract to pay 
the coupons held by him, and refused such payment. He also al- 
leged that said provisions of the constitution of 1879 impaired the 
validity of Baid contract, in violation of article 1 of section 10 of the 
constitution of the United States. 

The state appeared and filed an exception to the jurisdiction of the 
court, ratione personœ; that the state could not be sued withont her 
permission; that the constitution and laws do not give the court ju- 
risdiction of a suit against the state ; and she declined the jurisdic- 
tion. 

J. D. Rouse and Wm. Grant, for plaintiff. 

M. J. Cunningham, Atty. Gen., for the State. 

ARGUMENT OF JOHN D. ROUSE, ESQ. 

May it phase Tour Honor: 

The attorney gênerai having waived the opening of this discussion, I am 
compelled to anticipate his argument. 

The action is brought by a citizen of the state of Louisiana against the 
state of Louisiana. The exception is to the jurisdiction of the court to en ter- 
tain such an action, because the state of Louisiana is a sovereign and has not 
consented to be sued in this court, and déclines to submit herself to its juris- 
diction. The first question arising is, how far is the state of Louisiana sov- 
ereign? In some respects she possesses the éléments of sovereignty ; in many 
others she lias been deprived of them with her consent, or, rather, as she is 
not one of the 13 original states, she has never enjoyed them. The original 
13 colonies surrendered a portion of the sovereignty which they possessed as 
independent states when they entered into the Union under the constitution. 
* * * What sovereignty remained in the state of Louisiana when she be- 
came one of the United States under the constitution? She has no power to 
make treaties with foreign nations; she cannot issue letters of marque; she 
cannot enter into an alliance with a foreign state; she cannot pass any laws 
regulatingor imposingduties upon imports; and there are various mattersin 
which she does not possess the power of sovereign states. "When the states 
entered into the Union, which some hâve seen fit to terni a compact, and 
others properly denominate a nation, they surrendered to the nation which 
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they created, (or, properly speaking, which the people of the states created,) 
jurisdiction over those matters proper for the nation to hâve control of, rather 
than to be left to the individual constituents of that nation. By the adoption 
of the fédéral constitution they surrendered to the United States a certain de- 
gree of power to be exerted through its judiciary. 

Section 2 of article 3 of the constitution of the United States provides 
"that the judicial power shall extend to ail cases in law and equity arising 
under this constitution, the laws of the United States, and treaties made, 
or which shall be made, under their authority ; to ail cases affecting embassa- 
dors, other public ministère, and consuls; to ail cases of admiralty and mari- 
time jurisdiction; to controversies to which the United States shall bea party ; 
to controversies between two or more states; between a state and citizens of 
another state; between citizens of différent states; between citizens of the 
same state claiming lands under grants of différent states; and between a 
state, or the citizens thereof, and foreign states, citizens, or subjects." Thus 
was the judicial power extended by the very letter of the constitution to con- 
troversies to which a state is a party, It was a necessity of the government 
which they formed that such a power should be vested, and especially was it a 
necessity that the power should be vested in cases which might arise under 
the constitution or laws of the United States. 

In the case of Osbome v. Bank, 9 Wheat. 738, Chief Justice Marshall 
says that "this clause of the constitution enables the judicial department to 
receive jurisdiction to the f ullest extent of the constitution, laws, and treaties 
of the United States, when any question respecting them shall assume such a 
form that the judicial power is capable of acting on it." And again he says 
that "ail governments which are not extremely defective in their organiza- 
tion must possess in themselves the power of expounding as well as enforc- 
ing their own laws." 

So, also, Webster in his second speech on Foote's resolution said: "The 
people hâve wisely provided in the constitution itself a proper, suitable mode 
and tribunal for settling questions of constitutional law. Thèse are in the 
constitution grants of power to congress, and restrictions on thèse powers. 
There are also prohibitions on the states. Some authority must, therefore. 
necessarily exist, having the ultimate jurisdiction to fix and ascertain the in- 
terprétation of thèse grants, restrictions, and prohibitions. The constitution 
has itself pointed out, ordained, and established that authority. How has it 
accomplished this great and essential end? By declaring, sir, that the con- 
stitution, and the laws of the United States made in pursuance thereof, shall 
be the suprême law of the land, anything in the constitution or laws of any 
state to the contrary notwithstanding. This, sir, was the first great atep. 
By this the supremacy of the constitution t.nd laws of the United States is 
declared. The people so will it. No state law is to be valid which cornes in 
conflict with the constitution or any law of the United States passed in pur- 
suance of it. But who shall décide this question of interférence? To whom 
lies the last appeal? This, sir, the constitution itself décides also by declar- 
ing that the judicial power shall extend to ail cases arising under the consti- 
tution and laws of the United States. Thèse two provisions cover the whole 
ground. They are in truth the key-stone of the arch. With thèse it is a gov- 
ernment; without them it is a confédération. " 3 Webst. Works, 334. Again 
he said in his great argument before the senate of the United States, on the 
question whether the constitution was a compact between the sovereign states ; 
"And in regard, sir, to the judiciary, the constitution is still more express and 
emphatic. It déclares that the judicial power shall extend to ail cases in law 
or equity arising under the constitution, laws of the United States, and trea- 
ties, that there shall be one suprême court, and that this suprême court shall 
hâve appellate jurisdiction of ail thèse cases, subject to such exceptions as 
congress may make. It is impossible to escape from the generality of thèses 
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words. If a case anses under the constitution, that is, if a case arises depend- 
ing on the construction of the constitution, the judieial power of the United 
States extends to it. It reaches the case, the question; it attaches the power 
of the national judicature to the case itself in whatever court it may arise or 
exist, and in this case the suprême court has appellate juiïsdiction over ail 
courts whatever. No language could provide with more effect and précision 
than is liera done for subjecting constitution al questions to the ultimate dé- 
cision of the suprême court. And, sir, this is exactly what the convention 
found it necessary to provide for, and intended to provide for." 

In the case of Mayor v. Cooper, 6 Wall. 253, the suprême court say: "It is 
the right and duty of the national government to hâve its constitution and 
laws interpreted and applied by its own judieial tribunals. In cases arising 
under them, properly brought bef ore them , this court is the final arbiter. The 
décisions of the courts of the United States, within their sphère of action, are 
as conclusive as the laws of congress made in pursuance of the constitution. 
This is essential to the peace of the nation, and to the vigor and erneiency of 
the government. A différent principle would lead to the most mischievous 
conséquences. The courts of the several states might détermine the saine 
questions in différent ways. There would be no uniformity of décisions." 

So, in the case of Cohens v. Virginia, 6 Wheat. 264, Ghief Justice Marshall 
déclares that "this jurisdiction is dépendent upon the subject-matter, and 
where a case arises under the constitution and laws of the United States, the 
judieial power extends to it, whoever may be the parties." 

Now, let us see, if your honor please, wliether there is an y reason for ex- 
empting a state from the opération of the judieial power of the United States, 
when a case présents a question arising under the constitution or laws of the 
United States. By entering into the nation, under the constitution of the 
United States, the several states submitted themselves in many named cases 
to its judieial power. A state may be sued by another state ; and a state may 
sue, even now, a citizen of another state in the courts of the United States; 
and, before the constitution was amended, a state miglit be sued by the citi- 
zen of another state, or by an alien. 

Chisholm v. Qeorgia was a suit brought by a citizen of South Carolina 
against the state of Georgia, under the provision of the constitution of the 
United States which déclares that the judieial power of the United States 
shall extend to ail controversies between states and the citizens of otlier 
states. It was there contended that that provision of the constitution au- 
thorized a state to sue a citizen of another state in the fédéral courts, but did 
not authorize a state to be sued. In deciding the case, Chief Justice Jay 
said: "The question now before us renders it necessary to pay particular at- 
tention to the second section, which extends the judieial power to ' controver- 
sies between a state and citizens of another state.' It is contended that this 
oughtto be" construed to reach none of thèse controversies excepting those in 
which a state may be plaintiff. The ordinary rules for construction will eas- 
ily décide whether thèse words are to be understood in that limited sensé. 
This extension of the power is remédiai, because it is to settle controversies. 
It is, therefore, to be construed liberally. It is politic, wise, and good that 
not only the controversies in which a state is plaintiff, but also those in which 
a state is défendant, should be settled. Both cases, therefore, are within the 
reason of the remedy, and ought to be so adjudged, unless the obvious, plaiu, 
and literal sensé of the words forbid it. If we attend to the words, we flnd 
them to be express, positive, free from ambiguicy, and without room for sueh 
implied expressions. The judieial power of the United States shall extend to 
controversies between a state and citizens of another state. If the constitu- 
tion really ineant to extend thèse powers only to those controversies in which 
a state might be plaintiff, to the exclusion of those in which citizens had de- 
mands against a state, it is inconceivable that it should hâve attempted to 
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ccmvey that meaning in words not only so incompétent, but also répugnant 
to it. If it meant to exclude a certain class of thèse controversies, why were 
they not expressly excepted? On the contrary, not even an intimation of 
sueh intention appears in any part of the constitution. It cannot be pre- 
tended that where citizens urge and insist upon demanda against a state, 
which the state refuses to admit and comply with, that there is no contro- 
versy between them. Then it clearly falls, not only within the spirit, but the 
very words, of the constitution. What is it to the cause of justice, and how 
can it affect the définition of the word ' controversy,' whether the demanda 
which cause the dispute are made by a state against citizens of another state, 
or by the latter against the former? When power is thus extended to a con- 
troversy, it necessarily, as to ail judicial purposes, is also extended to those 
between whom it subsists. The exception contended for would contradict 
and do violence to the great and leading principles of a free and equal na- 
tional government, one of the great objecta of which is to insure justice to 
ail, — to the few against the many, as well aa to the niatry against the few. 
It would be strange indeed that the joint and equal sovereigns of this 
country should, in the very constitution by which they proposed to establish 
justice, so far deviate from the plain path of equality and impartiality as to 
give the collective citizens of one state a right of suing individual citizens of 
another state, and yet deny those citizens a right of suing them." 2 Dali. 
■±76. 

The resuit of that case led to the adoption of the eleventh amendment to 
the constitution. That amendment is but a limitation of the judicial power. 
It déclares that the judicial power shall not extend to a suit brought by a 
citizen of another or a foreign state against a state of this Union, and divests 
no other jurisdiction under the constitution. The judicial power to entertain 
suits between a state and citizens of another state, provided the state is plain- 
tiff, still remains; and that power has been exercised not unfrequently, notably 
in the case of Pennsylvania v. Wheeling Bridge Co. 18 How. 421. In that 
case it was contended that a state could not sue in the circuit court of the 
United States a citizen of another state, but it was held that the power to 
entertain jurisdiction of a controversy between a state and a citizen of another 
state was expressly granted in the constitution of the United States; that the 
eleventh amendment only took away jurisdiction of suits against a state when 
brought by a citizen of another state or of a foreign state, leaving the juris- 
diction in ail other cases unimpaired. 

By entering the Union under the constitution the states submitted them- 
selves to the judicial power of the United States in ail cases contemplated by 
that constitution, and this proposition has been recently affirmed by the su- 
prême court in the case of New Hampshire v. Louisiana, 108 U. S. 90; S. 
G. 2 Sup. Ct. Rep. 176. So, too, in the case of Rhode Island v. Massachusetts, 
12 Pet. 720, the court say that "the states waivedtheir exemption from judicial 
power as sovereigns by inhérent right, by their own grant of its exercise over 
themselves." 

It appearing, then, that the states are not sovereign; that they hâve con- 
sented in certain matters to subrait their controversies to the jurisdiction of 
the courts of the United States, — is this suit one in which the state of Louisi- 
ana has submitted herself to the jurisdiction of the courts of the United States ? 
The case presented, if your honor please, is that of a citizen of the state suing 
the state of Louisiana, alleging that lie is the owner of certain coupons issued 
by the state of Louisiana, by which she contracted to pay him interest on cer- 
tain obligations of the state, and lie avers that the state of Louisiana has re- 
pudiated that contract; that she has forbidden lier officers to exécute it; that 
she has diverted + he money which was collected for his payment to other uses. 
He avers that the action of the state of Louisiana impairs the contract which 
the state had made with him. The constitution of the United States déclares 
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that no state shall impair the obligation of a contract. Ile therefore appeals 
to this court for a vindication of his constitutionalright, and the enforcement 
of his cortstitutional guaranty that the contract entered into with him by the 
state shall not be impaired by herself. It présents a question arising under 
the constitution of the United States. It présents a question to which the ju- 
dicial power of the Union extends under the third article of the constitution. 

* * * Is this case taken out of the category of cases in which states may be 
sued in the courts of the United States, because it is notincluded among thosa 
specially designated in which a state may be sued as a party ? The attorney gên- 
erai concèdes that the state could be sued by another state. He concèdes that be- 
fore the adoption of the eleventh amendmeut of the constitution a state could 
be sued by a citizen of another state, because the express language of the con- 
stitution authorized it, mentioning the states by name. But that does not 
exclude cases arising under the constitution or laws of the United States. 
The extension of jurisdiction in particular instances when a state is a party 
was deemed necessary because a case might arise between states and individ- 
uals which vvould not involve any question arising under the constitution or 
laws of the United States. But in ail cases arising under the constitution 
and laws of the United States it was proper and right — it was a necessity — that 
the government of the United States sliould retain within itself the power, 
through its own courts, to détermine the construction of that constitution, 
and to enforce its provisions. 

The constitution, in article 3, § 1, déclares that the judicial power shall be 
vested in one suprême court, and in such inferior courts as congress may, 
froin time to time, ordain or establish. That is mandatory. It did not leave 
it to the discrétion of congress. For a long t'ime this power was vested in 
the suprême court alone, but by the act of March 3, 1875, congress extended 
that jurisdiction to the circuit courts (ernploying the very language of the 
constitution) in ail cases arising under the constitution and laws of the 
United States, which are of a civil nature, when the amount of value in dis- 
pute exeeeds $500. 

In Ames v. Kansas, 111 U S. 449, S. 0. 4 Sup. Ct. Rep. 437, the state 
brought a suit against a corporation of lier own création, in one of her own 
courts. The défendant having set up its acceptance of the provisions of an 
act of congress by which it became a part of the Union Pacific Kaiiway, in- 
corporated by an act of congress, sought and obtained a removal of the cause 
to the circuit court, on theground that the case presented a controversy aris- 
ing under a law of the United States. The state denied the jurisdiction of 
the circuit court, because the state was a party, and declined toussent thereto, 
and moved to remand the cause to the state court whence removed. The 
motion was refused, and the suprême court affirmed the circuit court in main- 
taining jurisdiction. The court reviewed ail previous décisions upon the 
subject of jurisdiction in cases where a state was a party, and, applying the 
principles of such décisions to the act of March 3, 1875, the court held that, 
as to cases arising under the constitution or laws of the United States, the 
language of the act of 1875 "is identical with that of the constitution, and 
the évident purpose of congress was to make the original jurisdiction of the 
circuit courts co-extensive with the judicial power in ail cases where the su- 
prême court hadnot alreadybeen invested by law with exclusive cognizance. 

* * * The judicial power of the United States extends to ail cases arising 
under the constitution and laws, and the act of 1875 commits that power to 
the circuit courts." 

The same question as to the extent of the judicial power, and whether it 
includes cases to which a state is a party, when the case arises under the con- 
stitution or laws of the United States, was fully considered by the suprême 
court as long ago as 1821, in Oohens v. Virginia. Chief Justice Marshall 
then said: "It may be true that the partiality of the state tribunals, in ordi- 
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narycontroversies between a state and its citizens, was not apprehended, ar.d 
therefore the judicial power of the Union was not extended to such cases; but 
this was not the sole nor the greatest object for which this department was 
created. A more important, a much more interesting, object was the préser- 
vation of the constitution and laws of the United States, so far as they can 
bepreserved by judicial authority; and therefore thejurisdiction of the courts 
of the Union was expressly extended to ail cases arising under the constitu- 
tion and those laws. If the constitution or laws may be violated by proceed- 
ings instituted by a state against its own citizens, and if that violation may 
be such as essentially to affect the constitution and the laws, such as to ar- 
rest the progress of government in its constitutional course, why should their 
cases be excepted from that provision which expressly extends the judicial 
power of the Union to ail cases arising under the constitution and laws. 
After bestowing on this subject the most attentive considération, the court 
can perceive no reason, founded on the character of the parties, for intro- 
ducing an exception which the constitution lias not made, and we think the 
judicial power, as originally given, extends to ail cases arising under the con- 
stitution or a law of the United States, whoever may be the parties." 

In deciding Ames v. Kamas, the chief justice quoted and reaffirmed this 
case. No amount of argument on my part could add anything to what was 
there said by Chief Justice Marshall. Under the provisions of the consti- 
tution which extends the judicial power to ail cases arising under the con- 
stitution and laws of the United States, the plaintiff has brought hiscase, and 
the jurisdiction of this court is demonstrated, and the state has no such 
sovereignty as will exclude tins court from taking jurisdiction. When she be- 
came a member of the Union, she became a member subject to the j udicial power 
of the United States, in the cases provided for in the constitution. Dodge v. 
Woolsey, 18 How.851 et seq.; Cohen v. Virginia, 6 Wheat. 378; Ames v. K an- 
sas, 111 U. S. 449; S. C. 4 Sup. Ct. Eep. 437; Haroey v. Coin. 20 Fud. Rep. 
411, and note, 417. But, if the court please, we need not rest our case upon 
the consent contained in the constitution itself . The state of Louisiana has 
herself most emphatically submitted herself to the judicial power for the en- 
forcement of the very contract which the plaintiff hereseeks to en force.' The 
Consolidated bonds to which the coupons ave annexed, upon which the plain- 
tiff sues, were issued under act A T o. 3 of the législature of 1874. Section 11 
of that act provides "that each provision of this act shall be, and is hereby 
declared to be, a contract between the state of Louisiana and each and every 
holder of the bonds issued under this act." At the same time, an amendaient 
to the constitution of the state of Louisiana was proposed, which was subse- 
quently adopted, and which provides as follows: "The issue of Consolidated 
bonds, authorized by the gênerai assembly of the state, at its regular .session 
in the year 1874, is hereby declared to create a valid contract between the state 
and each and every holder of said bonds, which the state shall by no means 
and in nowise impair. The said bonds shall be a valid obligation of the state 
in favor of any holder thereof, and no court shall enjoin the payment of the 
principal or interest thereof, or the le vy and collection of the tax theref or. To 
secure such levy, collection, and payment, the judicial power shall be exer- 
cised when necessary. " 

Your honor will perceive that, by the language of the amendment, the ex- 
tension of the judicial power is to enforce the payment of the principal and 
interest; not simply the payment of the tax, but the payment of the obliga- 
tion itself. The language employed is, "and to secure such levy, collection, 
and payment." The words "levy and collection" apply to the tax, and the 
Word "payment" applies to the principal and interest of the obligation— of the 
bonds themselves. 

Now, what is the judicial power? It has been deflned by some high au- 
thorities to be the power of the judges— the power of the courts. I say that 
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it is tbe power of the judges to hear and détermine— to décide— controversées 
between individuals. It includes also the power to enforce the mandates or 
deorees of the courts. Now, to what judicial power lias the state of Louisiana 
submitted herself by this amendaient to the constitution? Palpably ami 
plainly, flrst to lier own judicial power — to the power of lier own courts. The 
words "judicial power" èvidently refer to lier own courts; but it includes 
more than her own courts. It submits the state of Louisiana to the judicial 
power of ail courts capable of taking jurisdiction ratione materia. A party 
may go into the fédéral court to enforce any right which he may enforce in a 
state court. Wheu a state submits itself without réservation to the jurisdic- 
tion of the court in a particular case, that jurisdiction may be used in the 
particular case to enforce what the state has given permission to be done. 
That is what the suprême court said in the case of Louisiana v. Jumel, 107 
U. S. 728, S. C. 2 Sup. Ct. Rep. 128, in construing this very constitutional 
amendaient. And there is instruction in what was said by Mr. Justice Field 
in his dissenting opinion on that subject. "I admit," said he, "that the rule 
of the corn mon law that the sovereign cannot be held amenable to process in 
his own «ourts without his consent, is applied in this country to the state, 
under which désignation are included the people within its territorial limits, 
in whom résides whatever sovereignty the state possesses. But they act and 
speak in this country, at least in tirne of peace, only through the constitution 
and laws. For their will we must look to thèse manifestations of it. If in 
that way they consent to suits, either directly against theinselves by name, 
or against any of their authorized agents, there can be no reason of policy or 
of law against issuing process in proper cases to bring them or their agents 
before the court." Again he says, at page 731: "It would puzzle the wit of 
man to flnd anywhere in the législation of the world a more perfect assurance 
of the fixed purpose of a state to keep faith witli lier creditors, or of a pledge 
of a portion of her revenues for their payment, or of the submission of her of- 
ficers to the compulsory process of the judicial tribunals, if necessary to carry 
out her engagements." 

In the case of Curran v. Arkansas, 15 How. 304, it was objected that the 
state could not be sued. But the suprême court answered that "the objection 
involved a question of local law, and that as the state permitted herself to 
be sued in lier own tribunals, that was conclusive upon the subject." And 
in Davis v. Gray, 16 Wall. 221, the doctrine was reaffirmed, and after af- 
firming it the court said: "A party, by going into a national court, does not 
lose any right or appropriate remedy of which he might hâve availed himself 
in the state courts of the same locality. The wise policy of the constitution 
gives him a choice of tribunals. In the former, he may hope to eseape the 
local influences which sometimes disturb the even flow of justice. And in 
the regular course of procédure, if the amount involved be large enough, he 
may hâve access to this tribunal as the final arbiter of his rights." 

So, if your honor please, by the submission of herself to the judicial power 
of her own courts, the state submitted herself to the judicial power of the 
fédéral courts having jurisdiction ratione materia, She submitted herself 
to the jurisdiction of this court, because she made no exception. Even the 
suprême court of Louisiana, in the case of State v. Burke, put her exemp- 
tion from suit to enforce this contract upon the ground that the constitu- 
tional amendaient of 1874, which submitted the state of Louisiana to the 
judicial power, had been repealed by the constitution of 1871, and that sub- 
mission taken away. Commenting upon this very opinion of the suprême 
court of Louisiana, Mr. Justice Field says. "In thus holding, the court 
would seem to hâve lost sight of two provisions of the fédéral constitution, 
one of which déclares that ' the constitution, and the laws of the United States 
which shall be made in pursuance thereof, * * * shall be the suprême 
law of the land;' and the other, which déclares that 'the judges in every 
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state sliall be bound tbereby, anything in the constitution or laws of any state 
to the contrary notwithstanding.' Thèse provisions, which govern in Lou- 
isiana as well as in other states, being overlooked, and the inhibition against 
the impai'rment of the obligation of contracta being limited to législative ac- 
tion only, on the part of the state, so far as concerns her own contracts, it is 
not surprising that the court held that the ordinance of répudiation and shame 
embodied in the new constitution was to beobeyed; that its conflict with the 
fédéral constitution was to be disregarded ; and that what the state was pro- 
hibited froni doing should be deemed the légal expression of her will, and en- 
forced as such. ïhe décision rests upon the theory that a proceeding against 
the offlcers of the state to coinpel them to do their duty is a suit against the 
state, and that lier consent to a suit against them has been withdrawn by 
clauses of the new constitution. But if those clauses never lawf ully became 
a part of the new constitution, becausethe state under the fédéral constitution 
was incapable of enacting them, then her consent remains, and the présent 
suits are sinrply atternpts to compel lier offlcers to do her lawf ul bidding. ïhe 
state cannot speak through an enactment which contravenes the fédéral con- 
stitution." 107 U. S. 741; S. C. 2 Sup. Ct. Kep. 153. 

ïhe suprême court of Louisianaassuniedthat, although the constitution of 
the United States prohibited the state i'rom passing any law impairing the 
validity of a contract, the state, by the adoption of a constitution, could avoid 
that prohibiton. ïhe court, in coming to that conclusion, oveiiooked the nu- 
merous décisions of the suprême court of the United States, declaring that 
that provision of the constitution was directed as well against impairing the 
obligation of a contract by constitutional amendment as by législative au- 
thority; that in the meaning of the prohibition a constitution is a law. 

In the case of Dodge v. Woolsey, 18 How. 331, it was held that "a change of 
constitution cannot release a state from contracts made under a constitution 
which permits them to be made." And in RailroadCo. v. McClure, 10 Wall. 
511, that "the constitution of a state is undoubtedly a law," within the con- 
tract clause of the constitution, and that "a state can no more do what is thus 
forbidden by one than by the other;" and in White v. Hart, 13 Wall. 646, 
and Gunn v. Barry, 15 Wall. 610, the suprême court repeated thèse déclara- 
tions with emphasis, and reaffirmed them. * * * 

In Louisiana v. Jumel, Mr. Justice Field says: "When a state enters 
into the inarkets of the world as a borrower, she, for a time, lays aside her 
sovereignty and becomes responsible as a civil corporation." 107 U. S. 740; 
S. C. 2 Sup. Ct. Eep. 151. He but reiterated the language of the suprême 
court in Murray v. Charkston, where they say; "ïhe truth is, states and 
cities, when they borrow money and contract to pay it with interest, are not 
acting as sovereigns. They come down to the level of ordinary individuals. 
Their contracts hâve the same meaning as that of similar contracts betvveen 
private persons. Hence, instead of there being in the undertaking of astato 
or city to pay, a réservation of a sovereign riglit to withhold payinents, the 
contract should be regarded as an assurance that such a right will not be ex- 
ercised. A promise to pay, with a reserved right to deny or ehanyc the effeet 
of a promise, is an abmrdity." 96 U. S. 445. * * * I présume it will 
not be disputed that the obligation hère sued upon is a contract. If it be, I 
refer the attorney gênerai to the opinion of the chief justice in the case of 
Louisiana v. Jumel, where he says: "ïhe language employed in tins instance 
shows unmistakably a design to make tlieso promises and thèse pledgesso far 
contracts that their obligations would be protected by the constitution of the 
United States against impairment." 107 U. S. 719; S. C. 2 Sup. Ct. Itep. 135. 

I présume that the gentleman will not attempt to deny that the debt or- 
dinance does impair that contract. In addition to the debt ordinance, we 
hâve article 257 of the constitution of 1879, which prescribes that "the con- 
stitution of tins state, adopted in 1868, and ail the ammdments thereto, is 
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drtdared to be superseded by this constitution " That is an impairment of 
the contract by which the state had submitted herself to the judicial power 
for the enforcement of the contracta made under act No. 3 of the session of 
1874. , 

But it is said that this case lias been decided in that of Louisiana v. Jumël. 
I deny it. I deny that thera is anything in that case which prevents the 
plaintiff from bringing and maintaining this suit. That case was not an ac- 
tion upon an y contract under the #ct of 1874, seeking to enf orce its obligations, 
but a case seeking the gênerai good. In the one case, the plaintiffs asked for 
an injunction against an offlcer of the state from obeying the mandates of 
the constitution of 1879 in violation of the amendment of 1874; in the other 
case, they asked that the officers of the state be compelled to exécute the con- 
tract of 1874, not in their own behalf , but in behalf of everybody who was 
interested in it. They were philanthropists seeking the gênerai good. They 
asked the court to sit for the purpose of enforcing an obligation in favor of 
the whole world, and not for any spécial relief for themselves. Before the 
case went to trial they abandoned their elaim for individual relief, and struck 
their deinand therefor out of the pleadings. They in effect asked the court 
to take charge of the finances of the state, and to administer them for the 
benefit of ail who were interested in the exécution of the contracts into which 
the state had entered. 

What did the court say: "The bonds and coupons which the parties to 
thèse suits hold, hâve not been reduced to judgment, and there is no way in 
which the state, in its capacity as an organized political community, can be 
brought before any court of the state or of the United States to answer a suit 
in the name of thèse holders to obtain such a judgment." Then it proceeds 
to give the reason why thèse holders could not bring a suit against the state: 
"It was expressly decided by the suprême court of the state in State v. Burke, 
33 La. An n. 498, that such a suit could not be brought in the state court, and 
under the eleventh amendment to the constitution no state can be sued in 
the courts of the United States by a citizen of another state." (Those plain- 
tiffs were citizens of the state of New York.) "Neither was there when the 
bonds were issued, nor is there now, any statute or judicial décision giving 
the bondholders a remedy in the state courts, or elsewhere, either by man- 
damus or injunction, against the state in its r.ilitical capacity, to compel it 
to do what it has agreed should be done, but which it refuses to do." 107 U. 
S. 720; S. C. 2 Sup. Ct. Rep. 135. 

Does it exclude ail remedy? Does it prevent the plaintif! from appealing 
to the judicial power to enf orce the contract which the state had made with 
him? Does it prevent a citizen of the state from bringing a suit arising un- 
der the constitution and laws of the United States, when he seeks to enforce 
the prohibition against the impairment of his contract? There is not a word 
in this décision which excludes the remedy sought in this case, or the juris- 
diction we are now seeking to maintain. The court said: "The question 
then is whether the contract can be enforced, notwithstanding the constitu- 
tion, by coercing the agents and officers of the state whose authority has been 
withdrawn in violation of the contract, without the state itself, in its politi- 
cal capacity, being a party to its proceedings." 107 U. S. 721; S. C. 2 Sup. 
Ct. Rep. 136. 

Your honor will perceive that one of the objections to the jurisdiction of the 
court was that the state was not a party to the proceedings. We hâve 
avoided that objection in this case by suing the state instead of lier officers. 
Again, said the court: "So that the remedy sought implies power in the judi- 
ciary to compel the state to abide by and perforai its contracts for the pay- 
ment of money, not in rendering and enforcing a judgment in the ordinary 
form of judicial procédure, but by assumingthe controlof the administration 
of the fiscal affaire of the state to the extent that may be necessary to accom- 
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plish the end in view." 107 U. S. 722; S. C. 2 Sup. Cfc. Eep. 136. That is 
what the court said in the case of Louisiana v. Jumel. Does your honor 
wonder that they came to that conclusion? Would itbe possible for the court 
to come to any other conclusion, in view of the form of the pleadings and tha 
mode of proceeding adopted by the complainants? 

I respectfully submit, then, that the state has consented to be sued. I sub- 
mit that sue has made that consent a matter of contract, upon which she has 
obtained the loan of money. I submit that she cannot withdraw that con- 
sent to the injury of the party with whom she contracted; that such with- 
drawal impairs the validity of the contract, and is prohibitedbythe constitu- 
tion of the United States, which is as binding upon the state, acting in a 
constitutional capaeity, as it is upon the législature of the state. The theory 
that the state is a sovereign flnds no place in our government. I hâve already 
demonstrated that she is not a sovereign, although she possesses some élé- 
ments of sovereignty. But it is immateria] whether she be a sovereign or not. 
It is immaterial whether the Union is a compact or a national government. 
It was established, as recited in the preamble, by the people of the United 
States, for the purpose, among other things, of establishing justice. And for 
the purpose of establishing justice they provided that the states should be 
subject to the judicial power, realizing that it was as necessary to adminis- 
ter justice between a state and her citizens as it is between citizens of différ- 
ent states. Therefore, I contend that I hâve established the two propositions: 
First, the submission of the state to the judicial power of the United States, 
by her entering into the Union; and, secondly, her submission thereto by her 
own voluntary act in the amendment of 1874 to her constitution. 

Such submission to the judicial power of the Union being established, the 
jurisdiction of this court must be maintained. 

Billings. J. In Louisiana v. Jumel and Elliottv. Wiltz, reported 
in 107 U. S. 711, S. C. 2 Sup. Ct. Eep. 128, it was held by this court, 
and subsequently declared by the suprême court, that the suit was, in 
substance and efïect, a suit against a state, and therefore that this 
court had no jurisdiction to hear or détermine the same. This suit 
is brought upon obligations similar in ail respects to those involved 
in the Elliott Case, i. e., issued under the same législative and con- 
stitutional guaranties, and impeded and defied by the same constitu- 
tional ordinance. There the plaintif! was a citizen of the state of 
New York. Hère the plaintif! is a citizen of the state of Louisiana. 
The greater includes the less. If a citizen of another state cannot 
sue, a fortiori a citizen of Louisiana cannot. The effect of the eleventh 
amendment of the constitution was a construction by amendment of 
section 2, art. 3, of the constitution; and so far as, under that section, 
it had been held that the judicial power included a suit between a 
state and citizens of another state, when the state was défendant, that 
construction had been reversée!. So far as relates to the class of cases 
to which this case belongs, viz., where a state is sued by its own citi- 
zens, the constitution had never included it, but had by implication 
excluded it. 

. The gênerai clause, that "the judicial power shall extend to ail cases 

in law and equity arising under the constitution of the United States," 

establishes the rule of boundary of jurisdiction so far as it dépends 

upon the subject-matter of the suit, but was not meant to change or 

v.24F,no.2 — 5 
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affect tbe capacity or liability of parties to be sued. It therefore în- 
cluded ail suits involving or arising under the fédéral constitution, 
brought by parties compétent to sue against parties capable of being 
sued. It included ail suits of a requisite character against parties so 
situated or constituted that they could be sued, whether brought by 
individuals or by the United States or one of the states or by a foreign 
government; but it had no effect to subject to the jurisdiction of the 
courts parties incapable to be sued. 

Indeed, it is to be observed that in the enumeration of the cases to 
which the judicial power extends, (Const. art. 3, § 2,) while there is 
specified the cases "between a state and citizens of another state, and 
between a state and the citizens thereof and foreign states, citizens 
or subjects," there is no mention of cases between a state and its 
own citizens. It is undoubtedly true that this enumeration of par- 
ties who could sue merely by virtue of their own character would not 
at ail prevent the inclusion within the judicial power of other cases on 
account of the nature of the controversy. But when the jurisdiction 
is given merely by the character of the questions involved, it must be 
a suit in law or equity; that is, a demand presented against a party 
défendant, who, according to its nature and relations to others, can 
be sued. According to the settled ideas relating togovernments, a state 
can no more be sued contrary to its continuing assent than can the 
dead. No matter what the nature of the controversy against the 
dead, human tribunals can take no cognizance of it. No more can 
they against a state against its will. The reason is that weightiest 
public reasons prevent that control over the treasury and resources 
of a state, and the compulsory appropriation thereof to the extinc- 
tion of its debts on the part of courts, which the recovery of a judg- 
ment implies and nécessitâtes. When the constitution was adopted, 
the effective enforcement of money judgments, obtained in equity, was 
by séquestration, and in law by the imprisonment of the debtor, which, 
of course, would be inapplicable to indebted states. Not more incon- 
sistent with the functions of states, and, indeed, with their very ex- 
istence, or organisms for the protection of the lives and property and 
health of the citizens, and their advancement by éducation, is any ju- 
dicial control over the property of the states by bringing them directly 
before the courts. Though they do not make war or peace, nor reg- 
ulate foreign or domestic commerce, nor deal with foreign govern- 
ments, nor with eaeh other through treaties, they still must, as sov- 
ereigns, regulate the taxation of the citizens, and must apply the 
taxes, when levied, to the repelling of pestilence, to the maintenance 
of schools and public order, and the. promotion of the rights of ail its 
citizens in their persons and estâtes. Its taxes must .be levied, and 
its public lands disposed of , by législative will, for which a mandamu» 
from the courts, or a marshal's sale, cannot be substituted. The pay- 
ment of the debts of a state is left to be enforced by an enlightened 
public conscience, which, at the time the constitution was adopted, 
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was thought to be an ample power to prevent ail répudiation. It is 
matter of regret that just ereditors of a state should be disregarded or 
defied; but even that is better than that government should be crip- 
pled and public goodbe possibly def eated, or public necessities go un- 
provided for. 

Thèse are the reasons which were given by the publicists and 
jurists against a state being sued againat its will, — its continuing will, 
— when the constitution was submitted for adoption. Thèse were the 
reasons given by Alexander Hamilton in the Federalist, No. 81, 
(Washington Ed. of 1818,) p. 508, when be says: 

"It is inhérent in the nature of sovereignty not to be amenable to the suit 
of an individual without its consent. ïhis is the gênerai sensé and the gên- 
erai practice of mankind; and the exemption, as one of the attributes of sov- 
ereignty, is now enjoyed by the government of every state in the Union. 
* * * There is no eolor to prétend that the state governments would, by the 
adoption of the plan of the convention, be divested of the privilège of paying 
their debts in their own way, free from every constraint but that which flows 
from the obligations of good faith. The contracts between a nation and in- 
dividuals are only binding on the conscience of the sovereign, and hâve no 
pretension to a compulsive force. They confer no right of action independ 
ent of the sovereign will. To what purpose would it be to authorize suits 
against state» for the debts they owef How could recoveries be enforoedf It 
is évident it could not be done without waging toar against the contraeting 
state; and to ascribe to the fédéral courts by mère implication, and in de- 
struction of a pre-existing right of the state governments, a power which 
would involve such a conséquence, would be altogether forced and unwarrant- 
able." 

See, also, Mr. Madison, as reported in 2 Elliot's Debates, 390. He 
there says : "It is not in the power of individuals to call any state into 
court." Mr. Webster, in his letter to Baring Bros. & Co., vol. 6, (Ev- 
erett's Ed.,) at page 53 y, says : 

"The security for state loans is the plighted faith of the state as a political 
community. It rests on the same basis as other contracts with established 
governments, — the same basis, l'or example, as loans made by the United States 
under the authority of congress; that is to say, the good faith of the govern- 
ment making the loan, and its ability to fulfill its engagements. It has been 
said that the stater cannot be sued on thèse bonds. But neither could the 
United States be sued, nor, as I suppose, the crown of England. Nor would the 
power of suing giveto the ereditors, probably, any substantial additional secu- 
rity. The solenin obligation of a government arising on its own aeknowledged 
bond wouldnotbeenhancedbyajudgmentrendered onsuch bond. If it either 
could not or would not make provision for paying the bond, it is probable 
thatit could not or would not make provision for satisfying the judgment." 

When the législature of Massachusetts protested against the décision 
in Chisholmv. Georgia, 2 Dali. 419, it was against a state being sued 
by any one. Tins was the utterance of the conventions of New York 
and Bhode Island when they voted for the adoption of the constitu- 
tion. This was the meaning of the eleventh amendaient. It intro- 
duced no new provision, but corrected what the people of three-fifths 
of the states thought was an erroneous construction. The reasons 
which prompted it, and the arguments which secured it, are egually 
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strong against the citizen suing his own state, and against his suing 
any other state. In both cases the exemption springs from the ina- 
bility of a court to deal directly with the treasury of a state. 

In the cases of Cohens v. Virginia, 6 Wheat. 319, and of A mes v. 
Kansas, 111 U. S. 470, S. C. 4 Sup. Ct. Rep. 437, the court held that 
when a state instituted a suit it necessarily submitted itself to ail re- 
views in and transfers to the fédéral courts, which the constitution 
and laws establishing the court authorized, — i. e., that having volun- 
tarily taken the position of suitor, the state had necessitated the en- 
forcement of ail legally established rules by which the rights of par- 
ties litigant were ascertained and adjudged; and thèse cases hold 
nothing more. The contest there was as to what followed in the 
progressif a cause where the character of a suitor had been volun- 
tarily assumed by a .state to enforce a demand or a proceeding. The 
contest hère is altogether différent, and is whether a state can com- 
pulsorily be made a suitor. In both thèse cases the learned chief 
justices expressly reserve the question as to the right to présent a de- 
mand against a state, even in a cause instituted by a state. They 
say, Chief Justice Mabshall speaking originally, and Chief Justice 
Waitb speaking by quotation : 

"The argument would hâve great force to prove that this court could not 
establish the demand of a citizen upon his state, but is not entitled to the 
same force when urged to show that this court cannot inquire whether the 
constitution and laws of the United States protect a citizen from a proseeu- 
tion instituted against him by a state. " 

After an attentive considération of the able arguments made and 
authorities cited by the counsel, my conclusion is that while the act 
of 1875, so far as jurisdiction dépends upon the nature of the litiga- 
tion, makes the jurisdiction of the circuit court co-extensive with the 
judicial power created by the constitution, and therefore includes ail 
suits in law or equity involving a fédéral question, nevertheless, that 
does not include a suit against a state, for the reason that it is in- 
capable to be sued against its continuing assent; and where, as hère, 
the object of the suit is the reeovery of money, courts would be with- 
out any means of enforcing the judgment without an assumption of 
those powers which, in accordance with the checks and balances and 
distribution of powers in ail well-constituted governments, are un- 
changeably and forever political, and not judicial. 

The exception must be maintained, and the suit dismissed. 

See note to Baltimore & 0. R. Co. v. Allen, 17 Fed. Kep. 188-197.— [Ed. 
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Me Alpine and others ». Tourtelotte and others. 
{Circuit Court, D. Kansas. June 8, 1885.) 

1. Eqtjitt Jurisdiction— Suit to Quiet Title— Ejectment Pendino in Statk 

Court. 

The fact that a complainant in a suit to quiet title f ounds his claim on a title 
derived from a decree in bankruptcy, will not give the circuit court jurisdic- 
tion to entertain the suit when au action of ejectraent for the land in contro- 
versy is pending in the state court, and no relief could be granted without en- 
joining such action. 

2. Same — Construction of Deed. 

Where a party purchases land of a bankrupt at the assignee's sale, the mère 
fact that the description of the land is susceptible of two constructions will not 
justify a resort to a court of equity, as a court of law can, in such a case, décide 
what is the proper construction to place upon the deed as well as a court in 
chancery. 

3. Same— Remedy at Law — Multiplicity of Suits. 

When a complainant's title is a title which he can enforce at law, he must 
show some spécial reason for going into chancery, even though there are sev- 
eral parties opposed to him and contesting his rights. 

4. Bankruptcy— Title AcQuiREd by Purchaser at Assignee's Sale. 

When proceedings to set aside a bankrupt's discharge, and subject certain 
land omitted by him from his schedule, are instituted after the deed of such 
land has been recorded and the land is scheduled by a new assignée, and sold 
by order of the court, the purchaser at such sale will acquire whatever title the 
bankrupt had in the land at the time of the sale, and if the bankrupt got any 
better or différent title from the time he went into bankruptcy to the time the 
judicial sale was made, that tille will inure to the benefit of the purchaser. 

Suit by a Bill in Chancery to Quiet Title. The facts appear in the 
opinion. 

James M. Mason and John W. Day, for complainants. 

Good'm & Keplinger, for défendants Snyder. 

Jefferson Brumbach, for défendant Tourtelotte. 

Miller, Justice. This suit is by a bill in chancery, the main pur- 
pose of which, perhaps, is expressed in the équitable phrase "to quiet 
title." The title to be quieted originated in this way: Mr. Joseph 
E. Snyder, who is the common source of title to ail the parties in this 
controversy, became bankrupt in 1867, and was discharged from lia- 
bility to ail his debts. Not long thereafter there appeared upon the 
records of the land-titles of the county in which he lived évidence of 
title in him to property which had not been found there before, which 
had not been presented by him in his schedule of assets; and this in- 
duced some of the creditors to undertake to set aside his discharge, 
and to subject that property to sale for his debts. It is unimportant 
to go very much into the détails of that proceeding in bankruptcy. 
It is sufficient to say that the discharge was set aside ; that a new 
assignée was appointed; and that this assignée, under the directions 
of the court, produced a new schedule of the property, which was 
supposed to include the land now in controversy — part of it, or ail 
of it. 
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X ' .... 

Mr. Snyder appeared in answer to the proceedings taken against 
him to set aside his discharge. No spécial appearance or notice 
seems to hâve been served on him in regard to the further proceed- 
ings to subject this property to sale as a part of his assets; nor does 
it appear that he made any response to that particular movement 
other than that which is made in his answer to the proceedings to set 
aside his discharge. The schedule of property which the assignée 
presented, and for which he asks an order of the court that he might 
sell it, diiïers in some respects in its description, though it is prob- 
able that it was intended to be the same as that which is mentioned 
in the proceedings to set aside his discharge; but the description 
brought forward by the new assignée, in his additional schedule, is a 
very minute description, and says no more than that it was his prop- 
erty, and gives its description by metes and bounds, which was some- 
what complicated ; but it says nothing about how he became the owner 
of the property, from whorn he derived it, nor what was the nature 
of his title. The decree of sale proceeded on the same principle, the 
sale itself proceeded on the same principle, and the deed proceeded 
on the same principle; i. e., upon the principle of describing the 
property by metes and bounds and declaring it to be his property, 
but saying nothing about how he got it, from whom he obtained it, 
or anything connected with it. Afterwards certain personB sued Sny- 
der, his discharge having been set aside, in the ordinary state courts, 
and levied an attachaient on part of this land for judgment, and had 
■it sold, and bought it, and got the title that such attachaient could 
give. Out of that proceeding two suits hâve grown up — two actions 
of ejectment, probably three. Three actions of ejectment, I think, dé- 
pend on that attachaient title. 

The heirs of Snyder took possession or had possession of a part of 
this property, and they were sued in ejectment in the state courts by 
the holders of this bankrupt title. There were those four actions of 
ejectment pending in the state courts, growing out of the claim un- 
der Snyder and of the possession of thèse respective titles. Two of 
thèse suits, Tourtelotte's and Mrs. Snyder's actions of ejectment, were 
removed into this court. The suit against Mrs. Snyder and the heirs 
of Snyder was not originally an action of ejectment, but was a suit 
in the state court by bill in chancery. That was removed; but two 
others involving the same subject-matter were left in the state courts. 
One of thèse suits, I believe the Tourtelotte suit, has been tried, and 
verdict rendered against the présent plaintiff ; taken to the suprême 
court of the state ; reversed ;, and was pending on a new trial when it was 
removed into this court. The présent suit is a bill in chancery, 
brought by Nicholas McAlpine, James M. Mason, and Sophia À. Cobb, 
claiming to be the owners of ail this property under the bankruptcy 
sale and purchase, and the object of it is to compel ail thèse parties 
who are sued in an action of ejectment, and the one in chancery, to 
corne in and answer in this suit, and try the question in chancery, so 
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that ail may be settled, and one decree rendered to give them a quiet 
or perfect title against ail thèse 1 parties. 

- The first thing that présents itself is that no such suit, whether 
well founded or ill founded, can be maintained against the parties to 
the action in ejectment pending yet in the state court. The act of 
congress has decided that no injunction, — and no relief could be had 
hère without an injunction, and that is what is prayed, — that no in- 
junction could be issued to the state courts to a parfcy to prevent his 
proceeding in a state court, except in such cases where that relief is 
authorized by the act coneerning bankrupts. I think it was in the 
idea of the party who drew this bill that since he founded his claiin 
on the title derived from the decree in bankruptcy, that this was a 
proceeding in bankruptcy within the meaning of that statute; but 
that clearly is not so. The simple meaning of that was and is that 
since in a bankruptcy proceeding there may be varions suits by at- 
tachaient, by exécution, and by a hundred ways, in the state courts, 
which hold, absorb, and destroy the assets before it could be adminis- 
tered in bankrupt court in that class of actions, the bankruptcy stat- 
ute allows an injunction against everybody, no différence where their 
proceeding is; but the old rule remains, that, except in that class of 
actions, the fédéral courts will not interfère by injunction in the suits 
pending in the state courts. 

There is another exception also in the case where the fédéral court 
first has jurisdiction, — where the matter in controversy is fairly within 
its jurisdiction, — and shall issue its injunction to a party to that suit 
to prevent his proceeding in another court. None of thèse corne 
within this case; and it is very clear that as to the two parties whose 
suit remains in the state court, and hâve not been brought hère, that 
this action will hâve to be dismissed. 

We corne, then, to consider, however, the cases against Tourtelotte 
and against Teresa Snyder and the heirs of Snyder. Of course, the 
parties purchasing under that bankruptcy decree or sale were in the 
same condition that ail other purchasers at a judicial sale are; that 
is tb say, they take what they get. They buy publicly and openly, 
not of the original owner of the title, but they buy at the handB of 
the judicial sale by an officer. They take what the law gives them. 
They run their chances. That is the universal rule with regard to 
purchases at a judicial sale. Nobody is bound to them for anything. 
They look to the title they get before they buy; if they do not, it is 
their own fault. And in this case there seems to be no reason to 
départ from this, except what I will mention hereafter. 

As the land sold was specifically described by metes and bounds, 
so that it might be said that a surveyor could take his compass and 
the description and go and lay off that land exactly, there is nothing 
wanting to identil'y it, with the single exception that it is alleged that 
the description is susceptible of two constructions. Very well; let 
that be so. Where that is the case a court of law has just the same 



72 FEDERAL REPORTER. 

right to make the construction that a court of chancery lias. I know 
of no right a party has to resort to a court of chancery simply te get 
a correct construction of a deed or instrument in writing. A court 
of law can décide and make that construction just as well as a court 
in chancery. And, if verbal testimony is admissible to enable a 
party to make that construction, as, for instance, proof of where a 
certain monument was and is, and the identity of a certain monu- 
ment, or the variations in courses and distances, ail that has been 
proved a thousand times before juries in an action in ejectment in the 
same courts. So that there is nothing in the description, or want of 
description, in this purchase and in this title which justifies their go- 
ing into a court of chancery. 

One of the main grounds relied upon for getting into chancery in 
this caseiswhat may be called multiplicity of suits; and counse] raise 
that proposition on two branches of that question. One is, that they 
hâve now in process a .multiplicity of actions in ejectment, and there- 
fore they ought to be permitted to corne in and make thèse parties ad- 
just the matter in one suit in chancery. There are four actions in 
ejectment. The doctrine on that subject, of multiplicity of suits for 
the same thing and by the same parties, is not this case, because 
thèse are différent parties; and even in that aspect of it, the old doc- 
trine, that where there hâve been several actions of ejectment between 
the same parties, always decided in one way, then a court of chan- 
cery will interfère, has no application to this case. The only trial that 
has ever been had resulted in favor of the défendant and not the 
plaintiffs in this bill. They hâve never had a judgment in ejectment 
settling their title ; therefore, under that principle, the court of chan- 
cery is not to corne in and settle the title, when the verdict has been 
against them. On the other hand, they talk about the multiplicity of 
persons. They hâve got, I think, in ail, perhaps five or ten persons. 
Thèse persons represent four différent suits or interests. I do not 
think it ever was held that that constituted a multiplicity of parties. 
When we corne to talk about the necessity of a bill in chancery be- 
cause of the multiplicity of parties, we talk about hundreds of people; 
and in a class of cases where you can sue a half dozen who represent 
everybody, or bring suit in the name of one or two who represent ev- 
erybody in that suit, and thus settle the controversy. There is no such 
case hère. It is idle to talk about a multiplicity of persons in this 
suit. 

But perhaps the strongest reason for bringing this suit, ifyoucould 
unité ail thèse parties and make them défendants, is this : That, so 
far as the question of a common interest or title is concerned, there 
does exist one of the éléments of chancery jurisdiction. The prés- 
ent plaintiffs claim, through their purchase at the bankruptcy sale, 
ail the title which Snyder had at the time of his bankruptcy and 
the title which he had at the time of the sale, and the other défend- 
ants ail contest that title; so that there is that common interest on the 
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side of défendants, and that common interest existing on the side of 
plaintiffs, and that common subject of contest; but that does not give 
a right to a suit in chancery. If the plaintiff's title is a title which lie 
can enforee at law, he must show some spécial reason for going into 
chancery, even although there are several people opposed to him and 
contesting him. Now, after listening patiently to ail that bas been 
said on the subject, I do not perceive any reason for going into 
equity. The allégation, so far as I can gather it, is made, I must be 
permitted to say, in something of a, loose way, and is, that after Mr. 
Snyder got his discharge in bankruptcy, or at the time he made lus 
application for bankruptcy, he had an instrument in writing from oue 
James, which professed to be a deed of conveyance of 10 acres within 
a much larger space of 40 or GO or 80 acres, I do not know how 
much; but did not describe this 10 acres nor give it any locality, nor 
was the name of any grantee in that paper. After he got his dis- 
charge he went and filled up that paper with a description and wlt'h 
his own name, and had it recorded. It seems that thereupon Mr. 
James, who had been dealing with this' property with some other 
parties, expressed his dissatisfaction with that description of the 
property, and Snyder reconveyed to James ; and James reconveyed to 
him another pièce of property, or the part of the same property, and 
ail thèse deeds went on record, and were on record at the time the 
proceedings were instituted to set aside his discharge, and at the 
time the sale was made by the assignée in bankruptcy. Now, the 
object of this bill, — the purpose of this bill, — is to prove ail thèse trans- 
actions by oral testimony, so as to show what was the property that 
was purchased by thèse parties in the sale and in the deed made by 
the assignée. 

The first thing I hâve to say about that is, if any of that testimony 
is admissible at ail, it is as much admissible in a suit at law as in 
chancery. If they can make their deed any better by proof of an 
équitable interest, or of changes in the interest, it is just as compé- 
tent to do it in law as it is in equity. I know of no reason why the 
one court should not deal withit as well as the other. It is the same 
proposition, it is between the same parties; and there is no more 
power in a court of equity to make that good — to make that deed cover 
what it does not cover — by description than there is in a court of law. 

But now I come to a proposition about which I hâve a little more 
hésitation than anything I hâve said, and as it may be used here- 
after, and is one of the reasons, also, why I dismiss this bill, I should 
like the language to be carefully stated, and must be very careful rhy- 
self. Thèse proceedings to subject this land to sale by the assignée 
in the court of bankruptcy were ail taken after thèse deeds were made, 
and the last one of tbem was on record in the office of the proper 
register of lands in the county. Mr. Snyder was brought in, if that 
was necessary, de novo, in order to hâve his discharge set aside, and 
he answered, and this matter was set up in that proceeding : that he 
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did own this land; nnd that was tried in that proceeding, and his 
discharge was set aside on that ground. Then irnniediately the new 
assignée was ordered to schednle this property, and did schedule, and 
did get a decree, and did sell it, and thèse pîaintifïs, or the men from 
whom they purchased it, bought it at that public sale. Now, it is uiy 
opinion that the proceeding was binding upon Snyder, and it bound 
him just so far as it described the land it sold and no further; that 
whatever title was in Snyder at that time, if lie varied the title be- 
tween the time of his going into bankruptcy and the time of this 
judicial sale, nevertheless, it took ail the interest whieh he had when 
the sale was made. I think he was still in the bankruptcy court; 
that he was still a party to the proceeding; that if he got any better 
or différent title from the time that he went into bankruptcy to the 
time that this judicial sale was made, that that title inured to the 
benefit of the purchaser; that such légal title as was then in him on 
the records of the register's office was sold and bought by thèse par- 
ties, if covered by the description, and no more; that they took what 
they bought by that description in their^deed and in their sale, and 
they take such title as Snyder had to it at the date of the decree, and 
that there is no place for chancery to interfère about it. Thèse par- 
ties, the présent défendants, are purchasers subject to ail of thèse 
transactions. They are ail purchasers subséquent to the decree set- 
ting aside his discharge; they are ail subséquent to the decree of sale; 
they are subséquent to the sale and making and recording of the deed ; 
they are ail purchasers with notice of what was done in the bank- 
ruptcy court; and as that bound Snyder that bound them, and as it 
did not bind Snyder it did not bind them. There is no issue for chan- 
cery to interfère about it. I dismiss the bill. 



Undeewood and others v. Dugan and others. 

(Circuit Court, N. D. Texas. 1885.) 

Eqdity — Lâches — Title tjndek Fkaudulent Teansfer of Land Certificate 

— TliCST. 

The clelay on the part of complainants in as«erting their alleged claim to the 
lands in conUovmy in this case field fatal to theii- prayer for relief. 

In Equity. 

McCoemick, J. It appears from the pleadings and proof in this 
case that Finess Eoberson (whose name is spelled with some varia- 
tions, rendered immaterial by the proof) on the first of March, 1S38, 
obtained from the proper authority in Texas a certificate for one 
league and one labor of land; that on the fifth day of March, 1838, 
he conveyed this certificate, by transfer wiïtten on the back thereof, 
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to Warner L. Underwood. A separate instrument made same day 
limited Warner L. Underwood's title to a part, and made him trustée 
for others as to the other part, not material to the issues in this case. 
Soon after this transaction Roberson removed to Arkansas, and Un- 
derwood returned to Kentucky, and the next appearance of the certifi- 
cate is in 1852-53, in the office of the district surveyor of Grayson 
county, in which county it appears to hâve been located, and the 
location forfeited by failure to return the field-notes of the survey to 
the land-office by thirty-first August, 1853. On the twelfth May, 
1855, Finess Roberson, in Sevier county, Arkansas, conveyed by 
separate writing said certificate to Dennis Trarnmel, and on the 
twenty-third of June, 1855, Dennis Trarnmel conveyed the certificate 
to S. W. March for valuable and adéquate considération. At that 
time the transfer to Underwood, which had been written on the back 
of the certificate, was completely covered and hidden by a pièce of 
brown paper, just the size of the certificate, pastedon the back of the 
certificate; and the proof abundantly shows that S. W. March had 
no actual knowledge or notice of the transfer to Underwood. On the 
eighth of August, 1855, a patent issued to said March as the assignée 
of said certificate for the land in controversy. March claimed the 
land, paid taxes upon it, and about 1872 cornmenced placing tenants 
upon it under written leases, embracing specified parts of it, and a 
few years later built a dwelling-house upon it for bis own résidence, 
but died on the twenty-ninth day of July, 1878, before he had removed 
his résidence to this land. Before the institution of this suit much 
of the land was in cultivation, and more of it inclosed for pasture, 
many wells dug and tenant houses erected on the land, and extensive 
and valuable improvements made thereon, rendering the tract very 
valuable. 

The défendants hold March's title. The complainants hold Under- 
wood's title. Underwood died in February, 1872. This suit was 
filed June 13, 1881. The défendants, besides other pleas, urge that 
"the complainants' demand, if any they hâve, is stale, and in a court 
of equity ought not to be heard." This the bill attempts to avoid by 
charging fraud on the part of March in procuring the Eoberson certifi- 
cate and concealing the transfer to Underwood, but this charge finds 
no support in the proof, and is fully met by the answer and the de- 
fendants' proof. It is also set out in the bill, in explanation of the 
delay, that shortly after the purchase of the Roberson certificate by 
Underwood "said Underwood went from Texas with his family to the 
state of Kentucky, intending soon to return to Texas, but that busi- 
ness, ill-health, and other causes delayed and prevented his return; 
* * * that by reason of his long and unanticipated absence, the 
disturbed conditions of the country, his ill-health, and the bad faith 
and frauds of persons who found access to his papers, they were mis- 
placed, lost, abstracted, and destroyed." 

The proof shows that soon after the purchase of said certificate by 
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Underwood, said Underwood's father died in Kentucky leaving a large 
estate somewhat involved in complications ; that Underwood was a 
good lawyer and business man, and was engrossed with the business 
of said estate. It is probably within the judicial knowledge of the 
court that public affairs and public land matters were in an unsettled 
condition in Texas for nearly 10 years after 1838; and, again from 
the twenty-eighth of January, 1861, to the thirtieth day of Marc h, 
1870, were so disturbed as to prevent therunning of statutes of limi- 
tation. 

It is further shown by the proof that for several years, at least two 
or three years, before his death said Underwood's mental condition 
was such as disabled him from giving due care to his business affairs. 
The bill admits that in May, 1860, Underwood received information 
as to the condition of the certificate and the issuance of the patent, 
and the prooî shows that his agent in Texas had ascertained the facts 
the previous winter. While the condition of the country was disturbed 
as above stated, yet from 1838 to the institution of this suit, a period 
of 43 years, the gênerai land-office of the state and courts of the state 
were constantly open. Thousands of toiling honest citizens were in 
good faith aequiring titles to land, and redeeming them from their 
savage state, and expelling the savage occupiers. 

More than 25 years before the institution of this suit, Mareh paid 
$1,000 in gold for this certificate, without any notice of the trans- 
fer to Underwood, and had the certificate loeated on good land, and 
followed up his location and procured the patent to himself on the 
chain of transfer submitted to the proper public officer, who decided 
that he was entitled to so receive it as assignée of Eoberson. The 
proof in this case shows the transfer to Trammel to be genuine, 
and the transfer from Trammel to March is not questioned; and if 
Trammel was guilty of any fraud in connection with it, the proof not 
only does not implicate March in it, but strongly négatives such an 
implication. Now, when Eoberson and Underwood and Trammel 
and March are ail dead, and the transactions of 1838 faded from the 
memories of the few who may survive, more than 25 years since March 
acquired in good faith and for full value the légal title to the land, of 
which Underwood might hâve obtained knowledge then, and of which 
he did hâve àctual knowledge more than 20 years before the bring- 
ing of this suit, during ail of which years Underwood and the eom- 
plainants hâve been resting quietly, and letting Maroh and the défend- 
ants put their money and labor and skill into this land, the complain- 
ants corne and pray "that the patent to S. W. March be declared to 
hâve been issued to said S, W. March and held by him, and ail the 
défendants herein holding under him or through him, in trust for 
. complainants." 

In my opinion the complainants hâve waited too long, and their 
prayer in a court of equity cannot be granted, and the bill should be 
dismissed at complainants' costs ; and it will be so ordered. 



DENOYER V. RYAN, 77 

Denoyer v. Eyan. 

(Circuit Court, D. Minnesota. Juno Term, 1885. * 

Pedigtîee— Evidence. 

After a full considération of the évidence in this case, helâ, that complainant 
bas not proved himself to be the son and sole heir at law of the deceased owner 
of the real estate in controversy, and that the bill must be dismissed. 

Action to Settle Adverse Claim. 

S. L. Pierce, for complainant. 

R. B. Galusha and Young é Lightner, for défendant. 

Nelson, J. This action is brought under the statu te of Minnesota, 
(Rev. St. c. 75, § 2,) by a citizen of the state of Nebraska against a 
citizen of the state of Minnesota, to settle an adverse claim to certain 
real estate in the county of Eamsey, in this district, described in the 
bill of complaint as follows : 

"Lot numbered one (1) of section numbered five, (5,) in township num- 
bered twenty-eight, (28,) of range numbered twenty-three, (23,) containing 
fifty-two and fit' ty-six one-hundredths acres (52 56-100) of land , also the west 
half (W. J) of the south-east quarter (S. E. |) of section numbered thirty-two, 
(32,) in township numbered twenty-niiie, (29.) of range numbered twenty- 
three, (23,) containing eighty acres; also the north-east quarter (N. E. J) of 
the south-west quarter (S. W. \) of section numbered thirty-two, (32,) in 
township nutnbered twenty-nine, (29,) of range numbered twenty-three, (23,) 
containing forty acres; also lot numbered one, (1,) in section numbered thirty- 
two, (32,) township numbered twenty-nine, (29,) of range numbered twenty- 
three, (23,) containing twenty-nine and seventy hundredths acres, (29 70-100;) 
also lot numbered two, (2,) in section thirty-two, (32,) in township numbered 
twenty-nine, (29,) of range numbered twenty-three, (23,) containing thirty- 
one and 20-100th acres, (31 20-100 ;) also the south-west quarter (S. W. J) of 
the' north-west quarter (N. W |) of section numbered thirty-two, (32,) in 
township numbered twenty-nine, (29,) of range numbered twenty-three, (23,) 
containing forty (40) acres; also the west half (W. J) of the south-east quarter 
(S. E. J) of the north-west quarter (N. W. J) of section numbered thirty-two, 
(32,) in township numbered twenty-nine, (29,) of range numbered twenty- 
three, (23,) containing twenty acres; also the north half (N. |) of the south- 
west quarter (S. W. 4) °f section numbered one, (1,) in township numbered 
twenty-nine, (29,) of range numbered twenty-three, (23,) containing eighty 
acres; ail of said real estate situate in Eamsey county and state of Minnesota; 
also the west sixty (60) feet of lot four, (4,) and the south third ( J) of lot num- 
bered three, (3,) in block numbered six, (6,) of Eondo's addition tothe cityof 
St. Paul, in said county of Ramsey; also a strip of land north of Pearl street, 
west of Joël Whitney's addition to the cityof St. Paul, continued northerly to 
a point to intersect at Jackson street, and east of said Jackson street, in the 
city of St. Paul, in said county of Eamsey; also lots numbered twelve, (12,) 
thirteen, (13,)fourteen, (14,) and fifteen, (15,) Prince & Denoyer's rearrange- 
ment in the city of St. Paul, in said county of Ramsey. Ail of which said real 
estate is of the value of seventy-five thousand dollars. " 

The complainant claims to be the owner in fee, and sole heir at 
law of Stephen Denoyer, who died intestate, December 3, 1877, pos- 
sessed of the real estate in controversy, which was distributed by the 
probate court of the county among his brothers and sisters and 



■78 FEDERAL BEPOBTEB. 

nephews and nièces and widow surviving him. The défendant ob- 
tained the titie veated under the decree of distribution by the pur- 
chase of part of the property from the heirs to whom it was distrib- 
uted, and a part from their grantees. The claimant seeks to quiet 
and settle his claim to the parts assigned to the brothers and sisters 
and nephews and nièces of the intestate by virtue of the statute, as 
sole heir, alleging that he is the legitimate son of the intestate, Stephen 
Denoyer, and that the land is vacant and unoccupied. The défendant 
adraits that the land is vacant, but dénies that the cornplainant is the 
legitimate son and sole heir at law, and sets up the decree of distri- 
bution as a bar to this suit. A replication is filed; and voluminous 
testimony is taken in the United States and in Canada. The questions 
of fact and law are very thorougbly presented. I will first consider 
the facts at issue. 

The complainant's testimony is chiefly hearsay, and consists of 
the déclarations and admissions of the intestate, Stephen Denoyer, 
that the claimant is his son, and also the déclarations of aged mem- 
bers of Stephen Denoyer's family, who were incapable of being ex- 
amined on account of the infirmity of âge. It also includes the tes- 
timony of other members of the family, of facts and circumstances 
tending to sustain his claim. The claimant is examined in his own 
behalf, and gives a long narrative of himself, and his discovery that 
he was the intestate's son, and the account given him of his birth 
by Stephen Denoyer. The relation of Stephen Denoyer to the wit- 
nesses whose déclarations are testified to, and other facts connected 
with his history are conceded. Etienne or Stephen Denoyer was born 
in St. Phillippe, in the district of Montréal, Canada, April 21, 1805. 
Ile was the son of Etienne, of the same place, who had two brothers, 
Antoine and André. Stephen Denoyer, during his boyliood, moved 
to St. John, 12 miles distant from St. Phillippe, where his nncle André 
lived, and about 1827 left his home, and for 23 years his mother and 
sisters and family did not hear from him, and supposed he was dead. 
There is no direct and positive évidence of his whereabouts until 18139, 
when he was living in the state of Illinois, at Prairie du Rocher; and 
in 1841 was there married, and removed, in 1842, to Dubuque, Iowa, 
where his wife gave birth to a child, and mother and child both died. 
During the same year he removed to and settled in Wisconsin, — now 
'Minnesota, — and from that time until his death kept the Half-way 
House.between St. Paul and the présent city of Minneapolis. He 
was married in St. Paul in 1845, and again in 1873. Evidence of 
thèse marriages are introduced, the cérémonies being performed by a 
priest of the Roman Catholic Church. 

The cornplainant claims that previous to Stephen Denoyer leaving 
Canada, or about that time, he married a woman, whose name and 
family are unknown, and that he is the legitimate oft'spring of this 
marriage, being born in Troy, New York; that his mother died in 
giving him birth, and he was taken to Antoine Denoyer, Stephen 's 
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uncle, to be raised, who paid the former $200 a year until lie was 14 
years old. 

Brieny, then, his évidence can be summarîzed : The complainant 
testifie8 "that lie was brought up in the family of Antoine Denoyer, 
of St. Phillippe, Canada, and first discovered that his father was 
Stephen Denoyer, of Minnesota, in 1853 or 1854, when lie was 16 
or 17 years of âge. He was recognized in the family and treated 
as a son of Antoine until that time, when, in a conversation with An- 
toine, he discovered that he was not his father. The discovery was 
made when the plaintiff had incurred the displeasure of Antoine, and 
was punished by him ; and on the assertion by a neighbor that he was 
not Antoine's son, he made inquiry, and was informed that he was 
the son of Stephen Denoyer, of St. Paul. The complainant left his 
home, and started to visit Stephen in Minnesota, where he arrived in 
June or July, 1856, and entered his saloon unknown, and introduced 
himself, and became a member of the family. In the saloon one 
night he asked where his mother died, and Stephen Denoyer said, she 
died in giving him birth in Troy, New York, and that he took him to 
Antoine Denoyer to be raised, and he paid him $200 a year for his 
keeping until he was 14 years old." 

It is conceded that the complainant was brought up in the family 
of Antoine, and lived with him until he was 16 or 17 years old, as his 
son, and recognized as such. Antoine Denoyer was twice married, 
and had a large number of children by each wife. The last wife was 
Marie Gervais, and she and Antoine are still living, but mentally in- 
firm, and not capable of giving tlieir évidence. 

The principal testimony upon which complainant relies is his own 
évidence of the déclarations of Stephen Denoyer, and the évidence of 
other witnesses to whom Stephen Denoyer introduced him as his 
son, or his boy; and the évidence of one or two witnesses to whom it 
is claimed Stephen Denoyer gave an account of his birth, and de- 
clared him to be a son. It is true,_there are hearsay déclarations 
and évidence of members of Stephen Denoyer's family, and vague 
rumors and surmises of a mysterious relationship existing between 
the claimant and Stephen Denoyer, but they are not of sufficient 
•weight to be considered in determining the issue. 

The complainant's case would be e3tablished pretty clearly if there 
■were no record évidence countervailing the theory advanced by him. 
The hearsay testimony of aged and deceased members of the family 
is very proper and admissible in suits of this kind, and it is allowed 
from the necessity of the case; for in many instances it is the only 
évidence possible to establish pedigree and consanguinity. In fact, 
anything which afïords reasonable grounds of belief is compétent to 
be considered to establish relationship; but loose déclarations and 
expressions implying heirship, uncertain in their character, hâve not 
much influence in determining such relationship. The reliance placed 
upon this kind of évidence dépends upon the circumstances attend- 
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ing the déclarations, as well as the knowledge that the déclarant is 
supposed to hâve possessed of the matters spoken of. Aside from 
the claimant's testimony, and that of one or two others, the évidence 
is made up of casual conversations in Stephen Denoyer's saloon 30 
years ago, between the latter and acquaintanees who stopped in pass- 
ing his place; and while their recollection is indistinct upon inost of 
the matters in thèse conversations, they are clear that Stephen in- 
troduced the claimant as his son or his boy. The eomplainant at 
that time was a lad of about 17 or 18, and is now a mature ruan of 
47 or 48 years of âge; but the witnesses generally testify as to his 
identity with the boy of 17 or 18 years, and some of them swear as to 
personal resemblance and similarity of character between the claim- 
ant and Stephen Denoyer. None of thèse fréquentera of the "Half- 
way House" had seen the claimant until recently for a period of 30 
years, and had only noticed the boy at the house once or twice. 

If there was no évidence in opposition to the claim, it might be, 
perhaps, a fair déduction that the claimant was a son of Stephen 
Denoyer's, and as there are no other relatives who could take the es- 
tate but those to whom it was distributed by the probate court, the 
facts would establish his claim, and might justify a decree. Some of 
the complainant's witnesses are evidently mistaken, however, in re- 
lating the conversation and déclarations of Stephen Denoyer, in which 
they state he spoke of having a son, and that he afterwards intro- 
duced the claimant as such. I shall not partie ularize; it is quite ap- 
parent by a glance at the testimony; for, by some of the witnesses 
Stephen Denoyer is reported to hâve talked about matters, and to 
hâve narrated domestic affairs which the record évidence shows to 
hâve been untrue, and no possible motive existed for such misrepre- 
sentation by him. 

The theory of the défendant is that the claimant is the son of An- 
toine Denoyer, and cousin of Stephen. The eomplainant, while liv- 
ing with Antoine, was called Isaie, and some times John, and he 
brings this suit by the name of George Isaie, under which naine he 
was married. The défendant urges that the claimant's true name is 
Jacques Isaie Denoyer, born in September, 1836, of the legitimate 
marriage of Antoine Denoyer and Marie Gervais. In proof of this 
they produce évidence which shows that there was only one child 
brought up in the family of Antoine called Isaie, and it is undisputed 
that the claimant was that child ; and, furthermore, the parish reg- 
ister of St. Phillippe is introduced, and an entry appears therein as 
follows : 

"On the seventeenth day of September, one thousand eight hundred and 
thirty-six, by us, as priest, undersigned, has boen baptised, under condition, 
Jacques Isaie, born this morning of the legitimate marriage of Antoine De- 
noyer, farmer, of this parish, and of Marie Gervais. The god-father was 
Joseph Hébert, the god-mother Julie Bourdon, who, with the fatlier présent, 
could not sign. 

[SignedJ "Pigeon, Priest." 
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The parish register is usually the best source of évidence in cases 
of this character. This entry was required to be made by the law of 
Lower Canada, and the effect of the record is defined by the "Acts 
of Civil Status," in force in 1836. It is in Canada the authentic 
évidence of birth and baptism. While this entry will not hâve equal 
weight in this court as évidence of the facts therein stated by the priest, 
and represented by him as declared by the persons presenting the 
child for baptism, it is admissible to prove that a child of Antoine 
Denoyer and Marie Gervais was presented for baptism, and was narned 
Jacques Isaie. It was the duty of Antoine Denoyer, when the child 
was presented for baptism, to déclare the day of birth, and the names 
and occupation, etc., of the father and mother, and it was the duty 
of the priest to make the entry. The parents, if présent, and spon- 
sors were required to sign the record, and if any of them could not 
sign their names, mention of that fact was required by law to be 
made in the entry. This record, therefore, raises a presumption that 
the Isaie who lived with, and was brought up in, the family of An- 
toine, was his legitimate offspring, and overcomes ail the oral évidence 
of witnesses of the déclarations and admissions of Stephen Denoyer 
and others. It is true, there are two records of baptism : one an en- 
try which was made in the parish register, and the other a duplicate 
required by law to be filed in the prothonotary's office of the suprême 
court of the district of Montréal; and there is a différence between 
them in the date given when the child is stated to be born and pre- 
sented for baptism. I do not think this différence is of much im- 
portance. The fact required to be established is the identity of the 
claimant, who lived in Antoine's family, with the child presented for 
baptism, and this certificate of entry is évidence of that fact. 

The complainant's solicitor urges that the évidence fails to show 
that Isaie was ever called Jacques. One of the sons of Antoine tes- 
tifies that he had a brother Jacques Isaie; but his évidence, taking 
into considération the circumstances when given, perhaps, without 
this record, would hâve little weight, but in connection with the entry 
it must be considered as évidence tending to establish the fact that 
there was a son of Antoine's by the name of Jacques Isaie. The 
claimant had several Christian names; a familiar one was John. 
New Christian names are acquired arbitrarily; nick-names are fre- 
quently given, and sometimes names are assumed or fixed by an ef- 
fort to Anglicize a French name. Jacques might very easily be pro- 
nounced Jack, which in English is the diminutive of John; so that, 
although the complainant in his testimony states that the name of 
John was given him while at work in a brick-yard, in Troy, New 
York, when he was about 16 years of âge, it is not improbable that it 
was effected in this manner, and the explanation is not inconsistent 
with his statement. This, however, is not very important, for, as I 
said before, the fact to be established, and which the défendant en- 
deavors to prove, is that the plaintiff is Antoine's son. 
v.24p,no.2 — 6 
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There is more written évidence introduced by the défendant. Let- 
ters are produced, written at the instigation and dictation of Stephen 
Denoyer to his uncle Antoine, in answer, it would seem, to inquiries 
about his son Isaie, who had gone to Minnesota. In thèse letters 
Stephen speaks of the claimant as Arttoine's son; and farther, a let- 
ter from claimant is introduced, written in 1858, while he was with 
Stephen Denoyer, in Minnesota, in which he addresses Antoine and 
Marie Gervais as his dear parents, and subscribes himself as their 
devoted son. And, in addition, tbere is introduced a written contract, 
executed in 1854, between Antoine Denoyer and the claimant, in 
which the latter représenta himself as the Bon of Antoine. Thèse ad- 
missions in the contract and in the letter are made after the alleged 
discovery by complainant that he was not Antoine's son, and at a time 
■when he left his home to go and live, as he daims, with Stephen as 
his father. In his letters to Antoine the claimant doeB not speak of 
Stephen as his father, and does not intimate that he was recognized 
as a son, but expresses the affection of an absent member of the fam- 
ily for his parents. 

It is not necessary, in my opinion, to examine the testimony fur- 
ther; for, after full considération, I find that the claim of the com- 
plainant is not sustained by the évidence. It is not necessary to dé- 
termine the effect of the decree of the probate court. 

The bill of the complainant is dismissed, and a decree will be en- 
tered accordingly. 



Wells v. Seixas and others. 
(Circuit Court, S. D. New York. June 6, 1885.) 

Debd of Infant — When Avoided. 

The deed of an infant may be avoided at any time after becoming of âge un- 
til he is barred by the statute of limitations, piovided there has been no word 
or act on his part indicating assent. 

Motion for a New Trial. 

Théodore E. Burton and Algernon S. Sullivan, for the motion. 

Peter Condon and Thomas AUlson, opposed. 

Coxe, J. This is an action for dower. The plaintifï, on the twenty- 
third of March, 1870, united with her husband in oonveying the prop- 
erty, which is the subject of this suit, by full covenant warranty 
deed. She was then an infant. Her husband died in July or Au- 
gust, 1872. At the time of his death she was living at Laporte, In- 
diana. In September, 1872, she became of âge. In the fall o£ 1883, 
1 1 years after attaining her majority, she disaffirmed the deed. The 
case was tried at the April circuit, 1885. At the close of the évi- 
dence, the défendant moved for the direction of a verdict upon the 
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ground, inter alla, that the deed, being voidable only, was rendered 
valid by the long years of inaction on the part of the plaintiff. The 
motion was opposed upon the theory that the deed was, as to the 
plaintiS, wholly void. The question, therefore, upon which the case 
turned at the trial was whether the deed was void or voidable. The 
court took the latter view, and directed a verdict for the défendant. 
The plaintiff now moves for a new trial, and for the firsfc time ad- 
vances the proposition that the deed, though voidable, was disaffirmed 
within a reasonable time. In support of this view, Sims v. Ever- 
hardt, 102 U. S. 300, is cited. At page 312 of that case the court 
say: 

"Where there is nothing more than silence, many cases hold that an in- 
fant's deed may be avoided at any time after nia reaching majority ijntil lie 
is barred by the statute of limitations, and that silent acquiescence for any 
period less than the period of limitation is not a bar. Such was, in effect, 
the ruling in Iroine v. Irvine, 9 Wall. 617. See, also, Prout v. Wiley, 28 
Mich. 164, a well-considered case, and Lessee of Drake v. liamsay, 5 Ohio, 
251. But, on the other hand, there appears to be a greater number of cases 
which hold that silence during a much less period of time will be lield to be 
a confirmation of the voidable deed. But they either rely upon Holmes v. 
Blogg, 8 Taunt. 35, which was not a case of an infant's deed, or subséquent 
cases deeided on its authority, or they rest in part upon other circu instances 
than mère silent acquiescence, such as standing by without speaking while 
the grantee has made valuable improvements, or making use of the consid- 
ération for the deed. We think the prépondérance of authority is that, in 
deeds executed by infants, mère inertness or silence, continued for a period 
less than that prescribed by the statute of limitations, unless accoropanied by 
affirmative acts mahifesting an intention to assent to the conveyance, will 
not bar the infant's right to avoid the deed. And those confirmatory acts 
must be voluntary." 

In the case at bar, as the proof now stands, there is no act of omis- 
sion or commission on the part of the plaintiff of which to predicate 
an intention to confirm the deed. There is silence, profound and 
unbroken, but nothing else. The plaintiff, since her majority, has 
not lived in the vicinity of the property in question, and there is no 
évidence that she ever saw it or knew of its existence until the fall 
of 1883. The language of the court just quoted is peculiarly appli- 
cable. It is a case of "mère inertness or silence, continued for a pe- 
riod less than that prescribed by the statute of limitations." The 
plaintiff, upon this authority, had 20 years in which to disaffirm her 
deed. She did disaffirm it in 11 years. 

It may be conceded that there are many points of différence be- 
tween the Everhardt Case and the case at bar. In the former, for 
instance, the plaintiff was under the double disability of coverture and 
duress. In the latter, on the contrary, she was a free agent from the 
moment she became of âge. It may also be conceded that the cir- 
cumstances of the Everhardt Case did not necessarily require the 
enunciation of the broad rule just quoted. Notwithstanding this, it 
cannot be gainsaid that the suprême court hâve, in words too plain 
to be misunderstood, expressed the opinion that the weight of the au- 
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thority is that the deed of an infant may be avoided at any time af ter 
becoming of âge until be is barred by the statute of limitations, pro- 
vided there lias been no word or act on bis part indicating assent. 

It seems to hâve been the intention of the suprême court to an- 
nounce a clear and gênerai rule, which should put an end, so far at 
least as the fédéral tribunals are coneerned, to the existing confusion 
and conflict of authority. It is not necessary to consider the prop- 
osition advanced by the défendant that the controversy must be de- 
termined by state rather than national law, for the reason that no 
New York décision is produced in conflict with Sims v. Everhardt. 
In fact, the authorities cited seem in perfect accord with that case; 
the différence being that the suprême court has taken a step in ad- 
vance, and has, in cases of mère silent acquiescence, suggested a rule 
by which the vague and elastic expression, "within a reasonable time," 
is given a fixée! and definite meaning. This being the view enter- 
tain ed as to the scope of the décision in Sims v. Everhardt, it is mani- 
festly the duty of this court to follow it. The suprême court may 
change or modify the rule there stated. This court is not permitted 
'o do so. 

It follows that the motion for a new trial should be granted. 



The question as to wlien the various voidable contracts of an infant may 
be avoided by him lias been the subject of much litigation, and is involved in 
considérable conflict. Judge Eeeve, in his work on Domestic Eclations, p. 
*254, thus states the gênerai rule: "It is a universal rule that ail executory 
contracts which are voidable on the ground of inf'ancy, may be avoided dur- 
ing infancy by the infant as well as after wards ; as where a minor promises to 
pay, etc. So, too, in ail contracts respecting property which are executed by 
delivery of some article, on payaient of money, may be rescinded by the minor 
both before and after the time of his coming of âge. 1 But conveyances of 
real property by feoffment, on delivery of the deed which cornes in lieu of pay- 
ment, or by any other conveyance of such property, in fee for life or yeara, 
cannot be avoided before the infant attain to full âge." 2 The infant may 
enter during minority, and take the profits till he has a légal capacity to afflrm 
or avoid his deed; but the entry does not render the deed utterly void, and he 
may still conflrm it on arriving at majority. 3 The infant may probably, by 
his next friend, file a bill and hâve a recei ver of the rents and profits appointed. 4 

As to how soon after majority the infant must exercise his privilège of dis- 
affirming his voidable deeds of land, etc., the authorities are in conflict. One 
class of cases holds, as in the principal case, that they may be avoided at any 

'Riley v. Mallory, 33 Conn. 207; Staf- C. Ewell, Lear!. Cas. 3; Bool v. Mix, 17 

ford v. Roof, 9 Cow. 626; S. C. Ewell, Wend. 132; Baker v. Kennett, 54 Mo. 88; 

Lead. Cas. 92; Ohapin v. Shafer, 49 N. Y. Hartman v. Kendall, 4 Ind. 403; Pitcher 

407; Cogley v. Cushman, 16 Minn. 401, v. Laycock, 7 Ind. 398; Chapman v. Chap- 

(Gil. 354.) 'See, also, Shipman v. Horton, man, 13 Ind. 396 ; Emmons v. Murray, 16 

17 Conn. 483; Bartholomew v. Pinne- N. H. 390; McConnic v. Leggett, 8 Jones, 

more, 17 Barb. 429 ; Priée v. Furman, 27 Law, 426 ; Slater v. Trimble, 14 Ir. C. L. 

Vt. 268 ; Carr v. Clough, 26 N. H. 291 ; E. 342, Q. B. ; Hastings v. Dollarhide, 24 

Willis v. Tworabley, 13 Mass. 204 : Carpen- Cal. 211. 

ter v. Carpenter, 45 Ind. 142; Bailey v. s Zouch v. Parsons, and Bool v. Mix, 

lïarnberger, 11 B. Mon. 114 ; Biggs v. Mo- supra. 

Cabe, 27 Ind. 330; Heath v. "West, 26 N. H. *See Matthewson v. Johnson, 1 Hoff. 

191 ; Grâce v. Haie, 2 Humph. 27. Ch. 565. 

8 See Zouch v. Parsons, 3 Burr, 1794 ; S. 
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time after reaching majority, till barred by the statute of limitations, and that 
silent acquiescenee alone for any period less than the period of limitation is 
not a bar. The case of Lessee of Brake v. Ramsay 1 is a leading case upon 
this point. The same rule is laid down in a number of other cases collected 
in the note. 2 

Theie wonld seem to be no doubt, however, that the lapse of a less period 
of time, taken in connection with other équitable considérations, may amount 
to a confirmation. 3 

Another class of cases lays down the îvîe that if an infant would avoid his 
deed he must do so within a reasonable time after reaching majority. 4 It is 
to be observed, however, of thèse cases that they nearly ail rest upon the au- 
thority of the case of Holmes v. Blogg, 5 or subséquent cases decided upon its 
authority, and that the décision of the rest seems to hâve been influenced 
by équitable considérations ; as where the infant has stood by after majority 
and seen valuable improvements made on the premises without dissent, has 
retained and disposed of the considération after majority, etc. 6 

In Iowa the rule that an infant must exercise his privilège of avoidance, if 
at ail, within a reasonable time after majority, has been established by stat- 
ute as to ail his contracts. 7 In England, likewise, the rule seems to be that 
the infant is bound expressly to repudiate his contracts within a reasonable 
time after arriving at majority; and that, if he neglects so to do, his silence 
will amount to an affirmance. 8 The case of Holmes v. Blogg, as to this point, 
however, is a mère dictum, and none of them were cases of deeds executed 
by infants, but actions for calls upon railway shares, and seem to hâve been 
decided upon the point that the infant cannot remain a shareholder, cannot 
keep the interest, and prevent the company from having it and dealing with 
it as its own, without being liable to bear the burden attaehed to it; e and 
hence thèse cases may well be distinguished from the cases of deeds executed 
by infants. 

Upon the whole, the rule laid down in the principal case seems to be sup- 
ported by the weight both of reason and authority. M. D. Ewell. 

*5 Ohio, 251; S. C. Ewell, Lead. Cas. 98. wright, 66 Ga. 179; Bingham v. Barley, 

'Wallace v. Lathaiu, 52 Misa. 291; Cres- 55 Tex. 281. See, also, Chapin v. Shafer, 
singer v. Lessee of Welch, 15 Ohio, 193; 49 N. Y. 412; Bobinaon v. Weeks, 56 Me. 
Prout v. Wiley, 28 Mich. 164; Irvine v. 106; Little v. Dunean, 9 Bich. Law. 59; 
Irvine, 9 Wall. 627; Sims v. Everhardt, Summers v. Wilson, 1- Coldw. 469; Long 
102 TJ. S. 300; Voorhies v. Voorhies, 24 Barb. v. Williams, 74 Ind. 115 ; Stringer v. North- 
153; Huth v. Carondelet Marine Ey. & western Mut. L. Ins. Co. 82 Ind. 100; Tu- 
Dock Co. 56 Mo. 206; Urban v. Grimes, 2 nison v. Chamblin, 88 111. 378. 
Grant, Cas. 96; Tucker v. Moreland, 10 6 8 Taunt. 35; S. C. 1 Moore, 466. 
Pet. 76 ; Boody v. McKenney, 23 Me. 523 ; 6 See Bostwi ck v. Atkins, 3 N. Y. 60. 
Jackson v. Carpenter, 11 Johns. 539 ; Peter- T See Rev. St. 1860, l 2540 ; Code, § 2238 ; 
son v. Laik, 24 Mo. 544 ; Youse v. Norcum, Wright v. Germain, 21 Iowa, 585 ; Stucker 
12 Mo. 564 ; Baker v. Kennett, 54 Mo. 90; v. Yoder, 33 Iowa, 177 ; Jenkins v. Jenkins, 
Norcum v. Gaty, 19 Mo. 69; Gillespie v. 12 Iowa, 195; Stout v. Merrill, 35 Iowa, 
Bailey, 12 W. Va. 70; Kountz v. Davis, 56; Weaver v. Carpenter, 42 Iowa, 343; 
34Ark.590. See, also, BozemanT. Brown- Childs v. Dobbins, 55Iowa, 205;S.C.7N. 
ing, 31 Aïk. 364 ; Green v. Green, 69 N. Y. W. Eep. 496 ; Green v. Wilding, 59 Iowa, 
553. 679 ; S. C. 13 N. W. Eep. 761. 

8 See Lessee of Drake v. Ramsay; Cres- 8 See Dublin, etc., Ey. Co. v. Black, 16 

singer v. Lessee of Welch, supra ; Wheaton Eng. Law & Eq. 556, and note ; 22 Law J. 

v. East, 5 Yerg. 41; Hartman v. Kendall, Eep. (N. S.) Ex. 94; 8 Exch. 181; Holmes 

4 Ind. 403; Wallace v. Lewis, 4 Harr. 80; v. Blogg, 8 Taunt. 35; S. C. 1 Moore, 466 ; 

Morris v. Stewart, 14 Ind. 334. Northwestern Ey. Co v. McMichael, 5 

*See Hartman v. Kendall, 4 Ind. 403; Exch. 114; Leeds & Thirsk Ey. Co. v. 

Kline v. Beebe, 6 Conn. 506; Bigelow v. Fearnley, 4 Exch. 26; Cork, etc., Ey. Co. 

Kinney, 3 Vt. 359 ; Eichardson v. Boright, v. Cazenove, 10 Q. B. 935. 

9 Vt. 368; Scott v. Buchanan, 11 Hnmph. 'Northwestern Ey. Co. v. McMichael, 

476; Hastings v. Dollarhide, 24 Cal. 216; snpra. See, also, Eobinson v. Weeks, 56 

Wailace v. Lewis, 4 Harr. 80; Harris v. Me. 106; In re Constantinople, etc., Co., 

Cannon, 6 Ga. 388; Nathans v. Ark- Ebbett's Case, L. E. 5 Ch. App Cas. 302. 
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Manassè v. Spalding. 
{Circuit Court, N. D. Illinois. May 26, 1885.) 

1. CCSTOMS DUTIES— PHriOSOPHICAIi INSTRUMENTS. 

Anemometers, hygrometers, Ruhmkorf coila, barometers, stereopticons, gal- 
vanometers, Geissler tubes, Grenat batteries, radiometers, held to be dutiable, 
as '* philosophical apparatus and instruments," at the rate of 35 per ceat. ad 
valorem. 

2. Sukvetoes' Compassés. 

Held to be dutiable at 45 per cent, ad valorem. 

At Law. 

Percy L. Skuman and Jo. H. Defrees, Jr., for plaintiff. 

Chester M. Dawes, Asst. U. S. Atty., for défendant. 

Blodgett, «T., [orally.) In November and December, 1883, the 
plaintiff imported several invoiees of anemometers, hygrometers, 
Euhmkorf coils, barometers, stereopticons, galvanometers, Geissler 
tubes, Grenat batteries, radiometers, and surveyors' compassés, and 
a duty of 45 per cent, ad valorem was assessed on them, under the last 
clause of Schedule C of the tariff act of March 3, 1883, which reads as 
follows, (Heyl, pt. 2, p. 13, cl. 216 :) 

"Manufactures, articles, or wares, not spncially enumerated or provided 
for in this act, composed wholly or in part of iron, steel, copper, lead, nickel, 
pewter, tin, zinc, gold, silver, platinura, or any other métal, and whether 
partly or wholly manufactured, 45 per cent, ad valorem." 

The plaintiff insisted that thèse goods were only subject to a duty 
of 35 per cent, ad valorem under Schedule N of the same act, (Heyl, 
pt. 2, p. 31, cl. 475,) as "philosophical apparatus and instruments," 
and the only question in the case is, what is meant by the term "philo- 
sophical apparatus and instruments" as hère used. The testimony in 
the case shows that goods of this kind are sold mainly to schools and in- 
stitutions of learning.and to persons engagea in scientiâc pursuits and 
observations. When an instrument or apparatus involves the illustra- 
tion of some prineiple of natural philosophy or natural science, it may 
be properly termed, I think, "a philosophical instrument," within the 
meaning of this clause. But it is insisted that instruments of this 
character hâve now gone into such gênerai use in the arts and in bus- 
iness that they hâve become mère implements or tools of trade. While 
I must admit there is some force in the argument, yet I do not see 
where the line can be safely drawn in the application of this rule. 
The barometer, for instance, is an instrument devised for the purpose 
of indicating the weigut or pressure of the atmosphère, and acts wholly 
in obédience to certain natural laws, and illustrâtes such laws; but it 
has corne into very gênerai use, and is no longer an instrument used 
only for illustratingthe principles of natural science. It is used as a 
"weather-glass" by many people who are not engagée! in scientiiic 
pursuits or scientifle instruction, who are only interested in its in- 
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dications for tîie purpose of foreeasting the weather, or to gratify their 
curiosity. The same may be said of the thermometer and hygrom- 
eter ; but still thèse instruments are part of the apparatus used for 
instruction and information in various ways in relation to scientific 
subjects, and the universality of their use does not detract from their 
character as philosophical instruments. If thermometers or hygrom- 
eters are so constructed as to be obviously intended for use oniy in 
some spécial branch of business or trade, as in that of brewing and 
distilling, for instance, they might then be deemed implements of 
trade for that purpose ; or the thermometer used by the physician for 
determining the température of the patient, might be held to be an 
implement of his calling or profession, because it is peculiarly adapted 
to that purpose, and, perhaps, to none other. But the instruments 
involved in this invoice are adapted, as the proof shows, to the pur- 
poses of scientific instruction, and are also capable of being, to some 
extent, utilized by those sufficiently educated to apply them to cer- 
tain purposes in the arts. Theymust,therefore,be allowed, as it seems 
to me, to corne under this gênerai description as "philosophical in- 
struments and apparatus," and are only subject to a duty of 35 per 
cent, ad valorem. Surveyors' compassés, which are also included in 
this invoice, it seems to me are more properly described as "mathe- 
matical instruments," and not as "philosophical instruments." A 
surveyor's cornpass is something morethana mère needle which indi- 
cates the direction of the magnetic meridian. It is a combination of 
sights, levels, graduated arcs, etc., with the needle, for certain spécifie 
purposes, like that of running lines, adjnsting boundaries, etc. ; and 
as such they seem to me to be more accurately described as mathe- 
matical instruments or implements of trade. 

The finding will therefore be for the plaintiff as to ail thèse goods 
except the surveyors' compassés. 



Young and others v. Spalding. 

{Circuit Court, N. B. Illinois. May 26, 1885. 

Customs Duties — Opera-Glasses Composed op Métal, Glass, ahd Shell, 
Duty on. 

Certain opera-gla^ses composed of meta], glass, and pearl or shell, and of 
which the pearl or shiîlF wsis the component matcrial of chief value, iidd to be 
dutiable at the rate of 25 per cent, ad valorem,. 

At Law. 

Percy L. Shuman and Jo. H. Defrees, Jr., for plaintiffs. 
- Ckester M. Dawcs, Asst. U. S. Atty., for détendant. 
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Blodgett, J., {orally.) The plaintiffs imported a quantity of shell- 
covered opera-glasses, which were classed as manufactures of glass, 
shell, and métal, in which the métal was the component of chief value, 
and assessed as dutiable at 45 per cent, ad valorum. Heyl, pt. 2, p. 
7, cl. 143. The articles in question are composed of shell, métal, and 
glass, and plaintiff contends that the shell is the component of chief 
value, and that they are dutiable at 25 per cent, ad valorem, under 
clause 486. Heyl, pt. 2, p. 32. The proof offered on the trial shows 
quite conclusively that the shell is the chief component of value in 
thèse goods in ail but two instances. The plaintiff is therefore enti- 
tled to recover as to ail the goods, where, by the testimony of Lemaire, 
the manufacturer, the shell is shown to be the chief item of cost, or 
component of value. In regard to those where the shell and métal 
are of equal value, a duty of 45 per cent, ad valorem should be paid 
as a "manufacture of copper not otherwise provided for." Heyl, pt. 
2, p. 13, cl. 216. 



Vanaoker v. Spalding. 

Circuit Court, N. D. Illinoù. May 26, 1885.) 

Customs Dottes — Rdbbek Bags for Manufacture op Tôt Baixoons— 
Ddtt on. 

Certain bags or potiches composed wholly of India rubber, held to be duti- 
able as "manufactures of India rubber not specially enumérarted," at the rate 
of 25 per cent ad valorem. 

&t Law. 

Percy L. Shuman and Jo. H. Defrees, Jr., tor plamtin. 

Chester M. Datves, Asst. U. S. Atty., for défendant. 

Blodgett, J., {orally.) The plaintiff imported to the city of Chicago 
certain bags or pouches made wholty of India rubber, which were 
classed as "toys," and a duty of 35 per cent, ad valorem assessed 
thereon. Heyl, pt. 2, p. 29, cl. 425. The importer contended that 
the goods in question werearticles composed of "India rubber, not spe- 
cially enumerated, or provided for," and as such subject only to a duty 
of 25 per cent, ad valorem. Heyl, pt. 2, p. 30, cl. 454. The goods in 
question are small India-rubber bags, which are intended for the pur- 
pose of being inflated with gas, thereby making a small balloon, to 
be used as a child's plaything. The only question is whether such 
an article is a "toy" or "a manufacture of India rubber, not other- 
wise provided for." I am of opinion that thèse goods are not "toys" 
in the form in which they are imported. In order to make them sal- 
able as toys, they must be inflated and closed so as to retain the gas, 
and, although this is but a slight addition to them, still they cannot 
be called playthings or toys until this process is completed. I am 
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therefore of opinion that thèse good should hâve been classed as "man- 
ufactures of India rubber not specially enumerated," and charged 
with a duty of 25 per cent, ad valorem. 
The issue is found for the plaintiff. 



Stoddbr v. Spalding. 
{Circuit Oourt, N. D. Illinois. May 26, 1885.) 

CtTBTOM8 DUTIES— WOOL KsiT HOOD8. 

Certain wool knit hoods held to be dutiableat 30 per cent, ai valorem, under 
act March 3, 1883. 

Àt Law. 

Pevcy L. Shuman and Jo. H. Defrees, Jr., for plaintiff. 

Chester M. Dawes, Asst. U. S. Atty., for défendant. 

Blodgett, J., (orally.) The plaintiff imported a quantity of wool 
knit hoods, and the appraisers classed them as "a manufacture of wool 
not specially enumerated or provided for," and asseBsed a duty on 
them of 35 cents per pound, and 40 per cent, ad valorem. Heyl, pt. 
2, p, 24, cl. 363a. The plaintiff paid this duty under protest, appealed 
to the secretary of the treasury, and now brings this suit, and contends 
that the goods were only dutiable at 30 per cent, ad valorem under the 
following paragraph of Schedule N, act of March 3, 1883. Heyl, pt. 
2, p. 27, cl. 400 : 

"Bonnets, hats, and hoods for men, women, and children, eomposed of chip, 
grass, palm leaf, willow, or straw, or any other vegetable substance, hair, 
whalebone, or other material not specially enumerated or provided for in this 
act, 30 per cent, ad valorem." 

I think there can be no doubt that the duty on thèse goods was im- 
properly assessed. Clause 400, just read, specifically describes "hoods 
for men, women, and children," and provides that the duty upon them 
shall be 30 per cent, ad valorem. This minute description must be 
held to control as against the gênerai terms used in the clause uttder 
which the collector classed them for duty. 

The issue is found for the plaintiff. 
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Dbering ». Winona Harvestek Works and othera. 1 

(Circuit Court, D. Minnesota. June Term, 1885.) 

Patents for Inventions— Piîactice— Infi!ingkment of Sevekal Patents- 
Consolidation OF SUITS — BXTENDING TiME TO A.NSWER. 

D. riled a bill on May 25, L885, allegingan infringement of two of the patents 
issued for improvenietits in grain-binders, both relating to the cord-bindiug 
mechanism; and on June 1, 1885, lie flled another bill against the same défend- 
ants for an infringement of flve patents relating to grain-binding and harvest- 
ing machines,— ail of the devicea alleged to lie ini'ringed being used in one ma- 
chine. Défendant on June 18, 1885, moved to consolidate the two suits, and 
thatthe time to answer both bills be extended to theflrst rule-day in September. 
Held, that the motion should be granted. 

In Equity. 

Banning é Banning, for complainant. 

Dyrenforth d Dyrenforth, for défendants. 

Nelson, J. The défendants are engaged in manufacturing and 
selling grain harvesters and binders, both operated conjointly as one 
machine. The complainant files his bill May 25, 1885, alleging an 
infringement of two of his patents issued for improvements in grain 
binders, both relating to the cord-holding mechanism; and on June 
10, 1885, he files another bill against the same défendants for an in- 
fringement of five patents, relating to grain-binding and harvesting 
machines. Ail of the mechanical devices which are alleged to be in- 
fringed, are used in one machine. On June 18, 1885, a motion is 
made by defendant's solicitors that the two suits be consblidated, and, 
for the purposes of answer, proofs, and hearing, be treated as one 
and the same suit; also that the time to answer both bills of com- 
plaint be extended to the first rule-day in September. The motion is 
opposed by the complainant's solicitors on the ground (1) that the sev- 
eral alleged infringements of seven différent patents could not be 
joined in the same bill, as it would be on dénaturer bad for mnltifari- 
ousness; (2) that the voluminous testimony in thé Consolidated cases 
would tend to confusion on the hearing, and seriously inconvenience 
the court. The charge of multifariousness against a bill counting 
upon infringements of the seven separate patents embraced' in the 
two bills, would not he sustained. The principles announced in 
Nourse v. Allen, 3 Fisher, Pat. Cas. 63, and followed in Gilles-pie v. 
Cummings, 3 Sawy. 260, and other cases, permits such joining of sep- 
arate and distinct causes of action. 

The défendants are engaged in the manufacture of harvesting aud 
binding machines, containing mechanism infringing ail the patents, 
if the allégations of the complainant in both bills are true. I think 
the convenience of the court will be served if the two suits proceed as 
one, and certainly the labor of the solicitors of both parties will be 
lightened. 

'Reported by Robertson Howard, Esq., of the St. Paul bar. 
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The delay asked for by défendants is reasonable, and cannot préj- 
udice the complainant. The motion to conaolidate, and for time to 
answer, is granted ; and it is so ordered. 



Conoveb v. The City of (Jhester. 

Heckman v. Same. 

[District Court, 8. D. New York. May 5, 1885.) 

1. Collision— Running near Piers. 

Ferry-boats passing up and down the East river, and having no call to go in 
the immédiate vicinity of piers 3 to 7, appropriated by law to the spécial uses 
of canal-boats, will be held in fault for a collision resulting from atteinpting to 
pass between tugs lying off those docks waiting for canal-boats, within 200 or 
300 feet of the shore. 

2. Sajie— Dissenting Signals. 

A signal of two whistles given by a ferry-boat to indicate that she would pass 
inside, but not assented to, does not relieve her from fault. 

3. Same— Fadlt. 

A tug in waiting as above, not over 200 or 300 feet from shore, hearing a sig- 
nal of two whistles, replied with one, and proeeeded towards the shore, but, 
observing that the ferry-boat continued her course inside, backed. Held, that 
the tug was not in fault, and that the ferry-boat was solely responsible for the 
collision that ensued. 

In Admiralty. 

Edward D. MeCarthy, for libelants. 

Beebe é Wilcox, for claimants. 

Brown, J. At about half past 7 in the evening of January 3, 1884, 
the tug-boat Skeer, belonging to the libelant Conover, having the 
libelant Heckman's canal-barge Hammill lashed to her starboard 
side, was waiting near pier 7, East river, in the flood-tide, for the 
tug-boat Amboy, which lay across the slip below, to get out of the 
way, so that she might pick up another canal-boat in the slip on the 
southerly side of pier 7. While thus waiting, and, as I find, sub- 
stantially at rest, the City of Chester, an Annex ferry-boat running 
from Jersey City to the bridge pier at Brooklyn, rounded the Battery, 
and, seeing the Skeer ahead, undertook to pass between lier and the 
New York shore. In doing so, she struck the Skeer a violent blow on 
her port side, and also injured the Hammill by the blow communi- 
cated to her. 

The City of Chester must be held solely answerable for this collision. 
The docks near which the Skeer was lying are devoted specially by 
statute to the use of canal-boats, where tugs are in the habit of pick- 
ing up and landing such boats, and of making up their tows. The 
pilot of the City of Chester was familiar with thèse facts. Tugs 
lying in this vicinity, whether their colored lights are seen or not, 
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are presumed to be there on the business of such boats. The stat- 
uts, moreover, requires that steamers, which includes ferry-boats, in 
going up the East river shall go as near the middle of the river as 
may be. There was, in this case, no obstruction, and nothing to pre- 
vent the City of Chester from going well out towards the middle of the 
river. She had no right to be navigating near the shore, having no 
cail there. I think it clear that at no tune within five minutes pre- 
ceding the collision was the Skeer more than 300 or 400 feet out 
from pier 7. She was probably much less ail the time. But even 
that distance would afford no excuse for the City of Chester to under- 
take to go inside of her. The ferry-boat was going at the rate of 
about 10 miles an hour. It was, therefore, not more than from one 
to two minutes after she was in a position to see the Skeer that the 
collision happened. When the Skeer was first seen by those on board 
the City of Chester, they say that the former's colored lights were not 
visible. If that were true, considering the place where the Skeer was 
lying, that was no presumptive évidence even that she was in motion; 
and the proof is clear that she was not, except such slightmovements 
as were necessary to keep her in place. She had previously moved 
out from the slip between piers 5 and 6, and had then drifted up near 
to pier 7, — possibly first moving outward a little, and then coming 
back again. The collision was not over 100 or 200 feet from the pier. 
It was the business of the City of Chester to keep out in the river, and 
altogether clear of thèse tugs near the New York shore. The Sam 
Rotan, 20 Fed. Rep. 333; The Active, 22 Fed. Rep. 175. 

The évidence does not establish any fault in the Skeer. The wit- 
nesses of the City of Chester say that they gave a signal of two whistles 
twice. Various witnesses on the part of the Skeer, several of them 
disinterested, say that only one signal of two whistles was heard; and 
that one shortly before the collision, when the boats were about 300 
feet apart, to which the Skeer immediately replied with a disseuting 
signal of one whistle. Whatever doubt there may be whether a pre- 
vious signal of two whistles had been given or not, it was not heard 
by any of those about pier 7. Moreover, in the situation in which 
the City of Chester was at the time when her witnesses say that this 
first signal of two whistles was given, namely, about off pier 2, the 
tug-boats about and near to pier 7 eould not reasonably suppose such 
a signal, even if given and heard, to hâve been designed for them, 
since they were altogether out of the line of the required course of 
the City of Chester. The ferry-boat also had no right to change her 
course towards the shore without a previous assent of two whistles, 
which she never got, so that her failure to get an answer to her al- 
leged first signal was no inducement and no excuse for her going to 
the left. When the second signal of two whistles was heard on the 
Skeer, it was immediately answered with one whistle, and rightly so. 
City of Hartford, 11 Blatchf. 72. The Skeer then started up towards 
the shore, in conformity with her own whistle, as, in my judgment, 
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she also ought to hâve done. The City of Chester, instead of porting 
to go to the right and out into the river where she belonged, and where 
both the statute and the inspeetors' raies required her to go, persisted 
in her maneuver to go inside, seeing which, the Skeer tiien backed, 
but not in time to avert the collision. In ail this, I think, the Skeer 
did what was required, and ail thut was reasonably incumbent on her, 
to avoid the collision. 

The case, in most of its features, is similar to that of The Payne 
and The Vanderbilt, 20 Fbd. Rep. 650, but with even less excuse for 
the City of Chester than the Payne had in that case. The libelants 
are entitled to a decree against the City of Chester for the full amount 
of the damages, with costs ; and an order of référence may be taken 
to compute the amount. 



Haight and another v. The Matob and others. 

[Distric Court, S. D. Ntv> York. May 7, 1885.) 

Collision — Public Service — Municipal Corporation — Commissioners of 
Charities and Correction. 

The corporation of the city of New York having been held by the state courts 
not liable to respond in damages for injuries to persons or property arising 
from the négligence of the employés of the commission ers of charities and 
correction while in the discharge of their separate functions, held, that a libel 
to recover damages against the city for a collision between a schooner and a 
steam-boat owned by the munie ipality, but in the exclusive use and control of 
the said commissioners, and while navigated by a pilot employed by the commis- 
sioners, could not be sustained, though the collision was solely through the 
fault of the pilot of the steamer 

In Admiralty. 

Alexander é Ash, for libelants. 

E. Henry Lacombe, for the mayor, 

Bbown, J. Upon the merits of this cause 1 am of opinion that 
this collision, which occurred in the East river, between Sixty-second 
street and Blaekwell's island, was not so far within the ed^y as to 
make the navigation of the schooner faulty for being found within 
the eddy. The extent of the eddy varies with the tide; and the posi- 
tion and course of the schooner clearly prove, as it seems to me, that 
she had not gone so far within it as to be perceptibly affected by it. 
The steam-boat was therefore bound to keep out of her way. There 
was room enough for her nearer to the western shore, where she 
ought to hâve gone, and might hâve gone without difficulty. If the 
défendants were, therefore, legally responsible for the faults of the 
barge, the libelants would be entitled to a decree. But the steam- 
boat, though owned by the municipality, was not at the time, as the 
évidence shows, under its control, or in its service, or under the 
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management of any officer or employé of the corporation. It was 

in the exclusive service of the commissioners of charities and correc- 
tion; and the pilot who was navigating her testifies that at the time 
of the collision he was in the employ of the commissioners of charities 
and correction, and had been for a long time previous. 

Thèse facts bring the case, so far as I can see, entirely within the 
décision in the case of Maxmilian v. The Mayor, 62 N. Y. 161, where 
the responsibility of the corporation for the négligent acts of persons 
in the employ of the department of charities and correction is dis- 
cussed by Folger, C. J., with his usual fullness and learning; and 
the conclusion was there arrived at, sustained by principle and au- 
thority, that the corporation could not be held for the négligent acts 
of the employés of that department, because it is an independent 
board, over which the corporation has no control, and which does not 
act for the use or the benefit of the corporation in the discharge of 
any of its corporate functions or duties. 

On tins ground I am obliged to dismiss the libel, but without costs. 



Morrell and another v. Eheinfrank and others. 
(District Court, S. D. New York. May 12, 1885.) 

Collision— Principal and Agent— Discharge of Boats. 

A canal-boat loaded withcoal was consigned to the dock of respondents, who 
were bound to unload lier. They employed shovelers, paying them by the ton. 
The captain was in charge of the bout ànd bound to move her as required, so 
that the différent hatches in turn should corne beneath the stationary derrick. 
A scow being in the way so as to prevent the canal-boat's movinç far enough 
astern to bring the fore-hatch undur the derrick without being wound round, to 
avoid the troulileof the lattercourse, the shovelers, at thecaptain'srequest, got 
permission fromthose in charge of the scow, which was at the time unattended, 
to move it ahead. The scow was moved ahead and fastened by the shovelers, 
the captain of the cannl-boat supervising it. Afierwards a passing steamer 
caused the scow to surge back and forth so that she struck the canal-boat and 
injurêd her. Held, thut the respondents were not liai île forthe acts of the shov- 
elers in their imperfect fastening of the scow, nor for the conséquent dam- 
age. ( 

In Àdmiralty. 

llyland é Zabriskie, for libelants. 

Bartlett, Wilson é Hayden, for respondents. 

Brown, J. The consignée was doubtless bound to provide a suit- 
able berth for the libelants' boat. When the canal-boat, having dis- 
charged from the after and middle hatches, desired to discharge from 
the fore-hatch, and the scow was in the way so as to prevent the ca- 
nal-boat's backing far enough to bring her fore-hatch under the der- 
rick, it was a mère matter of convenience to the captain of the boat 
whether he should wind her round, which he might hâve done, leaving 
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the scow in her place, or whether he should get the scow hauled out, 
so as to enable him to pull the canal-boat back under the scow's stern. 
It was not the duty of the respondents to hâve the scow moved out, 
merely because that would be a little tnore convenient for the captain; 
but, even if that was the respondents* duty, it was a duty which could 
only be exercised lawfully through the men in charge of the scow. 
The shovelers worked for the respondents by the ton, and were em- 
ployed for shoveling only. They certainly had no authority to rep- 
resent the respondents in moving the scow, or to undertake to move 
the scow on their behalf , or in procuring those in charge of the scow 
to move her. The shovelers' proposai, therefore, to get the scow 
moved, must be regarded as a voluntary profïer of aid to the captain 
of the canal-boat, to save time and trouble to them ail, for their own 
benefit, rather than to wind the canal-boat about, as they might hâve 
done, and would otherwise hâve been obliged to do. The captain of 
the canal-boat in reality supervised this whole proeeeding. He alone 
was in charge of his own boat, and had sole control of her in mov- 
ing from one hatch to another. When the scow was pulled away by 
the shovelers, the captain ordered them where to hait and make fast. 
He evidently trusted to their competency to make fast properly. 
Whether the rope's becoming slack two or three hours after suffi- 
ciently to permit the suction and rebound of the scow from passing 
steamers to strike the canal-boat, was owing to the rising tide or to 
the lines slipping because not securely fastened, is immaterial, so far 
as concerns the respondents. The shovelers were not their agents 
in doing this work about the scow, and the risk of their competency, 
and of the sufSciency of their work, was, I think, clearly upon the 
captain who accepted and supervised their services in moving her. 
The libel must therefore be dismissed, but witbout costs. 



The J. T. Easton. 

(District Court, 8. D. New York. May 23, 1885.) 

1. Collision— Damages— Repaies— Dépréciation. 

Where a small in jury, oocasioned by collision, such as the cracking of the 
gunnel streak, can be repaired by bolts aud braces at slight expense, so as to 
be, for ail the practical purposes of use and durability, as good as new, dam- 
ages should be allowed on that basis only, and not the comparatively large cost 
of putting in a new beam, espeeiàlly where during a long interval no repair 
has been made. 

2. Same— Master's Bstimate. 

In a conflict of évidence as to dépréciation, the Iow estîmale of the master at 
the time, as shown in his daim then made, with knowledge of ail the tacts, 
was adopted. 

In Admiralty. 
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Hyland de Zabrlskie, for libelant. 

Owen é Oray, for claimant. 

Brown, J. The libelant elaims some three or four hundred dol- 
lars for an injury to her canal-boat by collision. Upon the évidence 
in the case I am satisfied that the actual damage could be repaired 
by the use of bolts and braces for $15, so that the canal-boat, for ail 
the practical purposes of use, of convenience, and of strength, would 
be just as good, and just as durable, as before the injury. Whether, 
if repaired in that way, her market value would be essentially depre- 
ciated is a question upon which the witnesses differ. An owner 
whose boat is. damaged by the négligence of another is entitled to 
hâve his boat repaired in a way which will not leave her essentially 
depreciated in her market value, or inferior for practical use. But 
where an injury can be perfectly repaired for ail practical uses at 
slight expense, but, as in this case, cannot be plaeed in exactly the 
same condition as new, except by taking out and replacing much 
other good work at a very considérable expense, the court must hes- 
itate in allowing damages on the basis of the latter mode of repair, 
especially where, as in this case, though a long time has elapsed, no 
such repair has been made. The court could only be warranted in 
allowing for new beams upon very plain and certain proof that the 
market value of the boat will otherwise be materially and certainly 
lessened. In the conflicting évidence in this case I think the acts of 
the libelant herself, or rather of her husband, who was the master 
and manager, must be considered as a sufficient practical guide for 
the court on the latter point. 

A great prépondérance of évidence shows clearly that after full ex- 
amination of this injury by the captain's surveyors, he offered to set- 
tle for $25; while the claimants would give him but $10. A consid- 
érable time has elapsed, yet no kind of repair of the injured beam has 
been made up to the présent time; and on the survey during the trial 
the alleged break shows even less than when récent; and the fact of 
the break itself is not altogether beyond doubt. Under thèse eircum- 
stances the court would not be justified in awarding damages upon 
the basis of a necessity of taking out some 40 feet of the gunwale 
streak in order to repair this comparatively slight injury. I must re- 
gard the estimate made by the captain after his survey as sufficient 
to cover whatever trifling différence may be made in the value of the 
boat by a repair in the ordinary inexpensive way ; and I award him 
the sum he then claimed, and which has since been paid into the reg- 
istry, namely, $25 ; for which judgment may be entered, without costs. 
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Hakman v. Lewis and another. 1 

'Circuit Court, E. D. Missouri. June 20, 18B5.) 

1. Life Insurance —Benevolent Socibties — Assignment of Certificate. 

Where a certificate of membership in a benevolent association insures the 
benefîciary's life, and provides that no assignment of the certificate " shall be 
valid, uniêss approved by the secretary," »c assignaient without such approval 
will be invalid. 

2. Same. 

Query, whether such a certificate oi policy in a benevolent association, in- . 
corporated under the laws of Missouri, and which has for its object to give 
financial aid and benefit to the widows and heirs at law of deceased members, 
or to such uses and purposes as the member shall by last will appoint, is as- 
signable. 

Bill of Interpleader. 

The dispute in tais case is as to the rigbt to reeeive a fund paid 
into court by the Masonic Mutual Benefit Association, a benevolent 
association organized under the laws of the state of Missouri. This 
fund consists of insurance rnoney due from said association, by the 
terms of a certificate of membership issued to T.L. Funkheuser, now 
deceased. M. D. Lewis, the administrator of the assured, claims as 
such. M. L. Funkheuser claims under an assignment. John P. Har- 
man claims as guardian of Lillian Funkheuser, only child and heir of 
the deceased, who did not leave a widow. The certificate of member- 
ship, or policy, names the assured as his own beneficiary. It con- 
tains, among other provisions, the following : 

"This certificate is issued by the society and acceptedby theholder and ben- 
eficiary therein upon the following express conditions and agreements: 
(1) That the same is issued and aecepted subject to the articles of association 
and by-laws of the sociei, * * * (4) No assignment of tins certificate 
shall be valid unless approved by the secretary." 

The following clause is printed upon the back of the certificate : 
"Upon the death of a member of the society, if the certificate has not bcen 
assigned or pledged, the benefit will be paid to the beneficiary named in the 
certificate, or if no person is designated therein as beneficiary, then to the 
widow ; ir there be no widow, then to the children ^f the deceased member in 
equal parts, or if there be neither widow nor children, then to his executor or 
administrator." 

The by-laws of the society provide that no pledge or assignment of 
a policy or benefit shall be valid or binding unless approved by the 
society. They also provide that the object of the society is to give 
financial aid and benefit to the widows and orphans and heirs at law 
of deceased members, or to such uses or purposes as said deceased 
members shall by last will and testament appoint. 

The assignment in question was never approved by the secretary. 
Said guardian claims that even if the assignment had been approved 

* Heported by Benj. F. Rcx, Esq. , of the St. Louis bar. 
v.24F,no.3— 7 
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it would have been invalid, because contrary to the articles of associ- 
ation and the Missouri statutes concerning ijene volent associations. 

Geo. D. Reynolds, for Harman. 

Geo. C. Smith, for Lewis. 

M. L. Wilcox, for M. L. Funkheuser. 

Tkeat, J. (orally.) Fund paid into court is subjeet to the ruling 
of the court as to the respective rights of parties. It is not necessary 
to enter into an elaborate considération, in the light of authorities, 
of the peculiar obligations resulting from certificates of membership 
in this corporation. Whether euch a certificate was assignable ad- 
mits of extrême donbt. But even if assignable under the ternis of 
the certificate, said terms were never complied with. The resuit is 
that the f und 'in court, less costs, must be paid to John P. Harman, 
guardian of the child of deceased. 

Decree will be entered accordingly. 



Central Trust Co. v. Wabash, St. L. & P. E. Co., and Butler, 

Intervenor. 1 

(Circuit Court, E. D. Missouri. June 6, 1885.) 

1. Equity Practice— Consent— Mortgages— Equitable Liens. 

Where, in a forcclosure suit, a claimant intervenes, and the master, towhom 
his claim is referred, reports that the demand has not been contested and should 
be allowed, and that the intervenor is entitled to a lien for the amount due him 
superior to that of mortgage creditors, and no exceptions to the report are 
flled, and ail parties in intercst assent, the report will be cotiflrmed. 

2. Mortgages— Equitable Liens— Surety on Afpeal-Bond. 

Semble, that where a judgment is rendered against a mortgagor before the ap- 
pointaient of a receiver and an appeal is taken, and after the appointaient af a 
receiver in foreolosure proceedings the judgment is affirmed, a surety on the 
appeal-bond, who has to pay the judgment, is not entitled to any lien, unless 
the judgment creditor would have been entitled to one in case his demand had 
remained unsatisfied. 

In Equity. 

Phillips ê Stewart, for complainant. 

Wager Swayne, Henry T. Kent, and Green, Burneti rè Humphrey, 
for défendant. 

George B. Burneti, for intervenor. 

Wells II. Blodgett, for receivers. 

Tkeat, J., (orally.) The intervening pétition of John P. Butler 
was brought to the attention of the court yesterday. There are no 
exceptions filed either before the master or before this court, yet I 
thonght it my duty to look through the record to ascertain whether 
it fell within the décision made by Brother Brewer; and if so, though 

•LRcported by Bcnj. F. ltex, Esq., of the St. Louis bar. 
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nobody objected to it, the court would reject it. I find, however, tliat 
ail parties who hâve any interest, public or otheiwise, in the matter 
hâve assented to this small demand, and that being the condition of 
things I confirm the report. But I wish it understood that this dé- 
cision is not to be drawn into a précèdent exeept under like circum- 
stances. In other words, if a party chooses to go on an appeal-bond 
in a suit against a corporation, — not a lien demand, — prior to the ap- 
pointaient of a receiver, and the appellate tribunal (it being a state 
proceeding) affirma the original judgment and gives the necessary 
judgment against the principal and his sureties, the surety has no 
fight prior to the mortgage. Now, what was the demand ? Was it a 
lien demand ? If so, the court would admit the right, as by subroga- 
tion, of a surety who paid off that lien, to be reimbursed. 

Nothing is disclosed in this particular case with regard to the orig- 
inal demanda whether they were lien demanda or not. When I asked 
the counsel yesterday the nature of the original demanda, and whether 
there was any lien for them by statute, he replied he thought not. 
If not, why, as Brother Beeweb said, should a man, who had chosen 
to become surety on an • appeal-bond, the litigation extending for a 
greater or lésa time, bring his claim in hère to override a mortgage, 
because he had paid as surety a claim at large ? The proposition as 
thus stated, every gentleman of the profession will understand, is an 
elemental one. A person sues a corporation like this Wabash Com- 
pany, for illustration, on a demand which is not a lien demand. The 
company takes an appeal; some one chooses to go on that appeal- 
bond. The litigation extends for a period of time, more or less, but 
in the intervening time receivers are appointed. They are not par- 
ties to the original litigation; they know nothing about it, and then 
because that Burety haa to pay, and in the mean time the corporation 
is cast into the hands of receivers on an application for a foreclosure 
of a mortgage, why should such parties be put in any other position, 
not being subrogated to a lien demand, than that of a creditor at 
large ? Now, I see that Gen. Swayne, who is one of the counsel hère, 
and Mr. Blodgett and others hâve a différent idea. So, also, the 
counsel for the mortgagee. But Brother Brewer and myself reached 
a eommon conclusion that there should be a disclosure tothis extent, 
viz. : If the original judgment was a lien prior in right to the mort- 
gage, and in order to préserve the property the surety become subro- 
gated thereto, he would be in the position of a lien creditor. But 
how are you prior in right through suretyship on an appeal for ac- 
counts that are not liens at ail? If so, what would be the resuit? 
A man who buys a bond secured by a mortgage on a railroad could not 
know whether his bond was worth anything. I confirm this report 
with thèse remarks, in order that parties may understand that but 
for the assent of ail concerned I would not allow the account. 
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Fclleb and others v. Knapp and others. 

(Circuit Court, S. Z>. New York. 1885.) 

1. Equity Practice— Demeurer. 

A défendant cannot be permitted, af ter a demurrer has beon overruled which 
goes to the whole bill, and leave has been given him to answer, to avail b ira- 
self a second time of the demurrer. 

2. SAMB — COMPELLING DEFENDANT TO ANSWBR INTERROGATORIES. 

A complainant cannot, by motion, compel a défendant to answer certain in- 
terrogatoires annexed to the bill, but if the answer is insufficient he must pré- 
sent exceptions stating the charges in the bill, the interrogatories applicable 
thereto to which the answer is responsive, and the ternis of the answer Verba- 
tim, so that the court may see whether it is sufficient or not. 

3. Same — Right of Défendant to Refuse to Answer Interrogatories — 

Equity Rules 39, 44. 

A défendant is at liberty to décline to answer any interrogatory, from an- 
swering which he might hâve protected himself by a demurrer, notwithstand- 
ing he answers other parts of the bill ; and although he submits to answer, he 
is not compellable to discover other matters than he would be compellable to 
discover upon filing a plea in bar and an answer in support of such plea. 

4. Same — Hxtent of Interrogatories — Exceptions. 

A complainant cannot interrogate as to matters which he has not put in 
issue, although he may expand his interrogatories so as to cover every in- 
cident of the tacts as alleged. If interrogatories are propounded as to facts 
beyond the scope of the inquiry to which the bill is legitimately addressed, the 
défendant may omit to answer and hâve their propriety tested upon exceptions 
to his answer, as he might by a demurrer to such interrogatories. 

5. Same — Life Insurance — Right of Insured — Interrogation as to Divi- 

dends. 

Parties to a contract of life insurance do not contemplate that the policy- 
holder is to be permitted to participate in the management of the company, or 
dictate the amount of tbe dividend it shall déclare, or question the resuit after 
the discrétion of its managers has been exercised in this behalf . The contract 
is that the policy-holder shall hâve the beneflt of such dividends as are appro- 
priated, not such as the policy-holder or the court may think might hâve been 
discreetly appropriated by the company. 

Wallace, J. The eomplainants' motion is, in substance, one to re- 
move a demurrer from the files. The défendants demurred to the 
bill for want of equity, and the demurrer was set down for argument, 
and was overruled. The défendants then answered, and at the same 
time demurred again to the whole bill. A défendant cannot at the 
Bame time answer and demur to the whole bill, though he may de- 
mur to part and answer to the residue. Equity rule 32. After a 
demurrer has been overruled, a défendant may insist upon the same 
matters by way of défense in his answer. This has not been at- 
tempted hère. The défendants cannot be permitted, after a demur- 
rer has been overruled which goes to the whole bill, and leave has 
been given them to answer, to avail themselves a second time of the 
demurrer. The motion is therefore granted. Tbe eomplainants also 
move to compel the défendants to answer certain interrogatories an- 
nexed to the bill. This is not correct practice. If the answer is 
deemed to be insufficient, the complainant must présent exceptions 
stating the charges in the bill, the interrogatories applicable thereto, 
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to which the answer is responsive, and the terms of the answer ver. 
batim so that the court may see whether it is Bufficient or not. Brooks 
\. Bycm, 1 Story, 296. 

As the question of the sufficiency of the answer has been f ully dis- 
cussed by counsel, and elaborate briefs hâve been submitted asking 
for a considération of the merits, it is deemed proper to indicate what 
disposition should be made of the exceptions when they are formally 
presented. The bill is for discovery and relief. It seeks an account- 
ing concerning a fund in which the complainants hâve an interest, 
and a discovery of facts upon which the amount of the fund and the 
complainants' interest dépends. It is founded upon a policy of in- 
surance issued by the Metropolitan Life Insurance Company, one of 
the défendants, March 2, 1874, upon the life of Austin B. Fuller to 
Harriet A. Fuller, his wife. The other défendant, Knapp, is the prés- 
ident of that company. The bill allèges that the company, by the 
terms of the policy, in considération of certain payments made and 
to be made by Harriet A. Fuller, agreed that, should Austin B. Fuller 
die within 10 years from March 2, 1874, it would pay to Harriet A. 
Fuller the sum of $10,000; and that, should he survive the said 10 
years, the company would pay the said Harriet A. Fuller the sum of 
$1,231 as a reserve endowment; and also agreed that said policy was 
issued on the "reserve dividend plan," and that should the premiums 
be paid as stipulated for 10 years from the date thereof, and should 
said Austin B. Fuller survive that period, it would pay the said Har- 
riet A. Fuller her équitable proportion of "the reserve dividend fund" 
in cash. 

Further averments are intended to show what is meant by the terms 
"reserve dividend plan" and "reserve dividend fund" as used in the 
policy. Thèse averments are to the effect that the company issued 
certain printed instructions to its agents, and especially to the agent 
through whom the complainants obtained the policy in suit, contain- 
ing an explanation of the scheme of insurance, and an exposition of 
the rights of the assured, and the obligations of the company under a 
policy issued on the reserve dividend plan. It is alleged that in thèse 
instructions the company represented that ail persons who take poli- 
cies within the same year form a class, which is treated by the com- 
pany as a distinct body for 10 years ; that the company guaranties to 
the policy-holders an équitable share in ail the surplus earnings of 
the company which are to be divided at the end of each year. But the 
policy-holders stipulate among themselves that ail thèse dividends 
shall be retaihed by the company at the average rate of interest ob- 
tained on ail its investments, and be divided at the end of the 10 years 
between the policy-holders of the class then living; that if any policy 
is forfeited for non-payment of premiums, the dividends which hâve 
already accrued upon it inure to the benefit of the other policy-hold- 
ers of tbe class, and are to be retained by the company, invested and 
divided at the end of the 10 years among the living members of the 
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class; and that death-claims are paid outof the gênerai funds of the 
company, and not out of the class fund exclusively. It allèges that 
the company also represented in thèse instructions that the reserve 
fund under the reserve dividend plan is accumulated from several 
sources: from ordinary dividends arising from the gênerai earnings 
of the company; from the dividends which lapsed to the class by the 
death of members before the expiration of 10 years ; and from the 
dividends forfeited to the class by non-payment of policies, and by 
retiring members. 

The bill allèges that the complainants accepted their policy upon 
the faith of thèse représentations as to the character and incidents of 
" the reserve dividend plan, " and that thèse représentations are in 
fact a correct statement of the plan as the term is used in the policy. 
It further allèges that many other persons became insured in the 
same class with complainants, upon the reserve dividend plan; some 
of whom died within the 10 years, whereby the accumulated dividends 
upon their policies accrned to the gênerai fund; some of whom retired, 
and thereby forfeited their dividend; and that the policies of others 
lapsed. That interest was earned by the company upon its invest- 
ments, and défendants are now in possession of the whole fund accru- 
ing to the class. That the défendants hâve in their possession books 
and records showing ail thèse facts, détails of which are not known 
to complainants, and without a discovery of which complainants can- 
not prove the facts upon which their rights to relief dépend. 

The bill contains appropriate allégations to show that complainants 
dulypaid the premium upon the policy during the 10 years, and that 
Austin B. Fuller survived the 10 years of its duration, and the com- 
plainants became entitled to the équitable proportion of the reserve 
dividend fund in cash, due to policy-holders of the class of 1874. In- 
terrogatories are propounded to the défendant calling for a statement 
of the earnings of the company during the 10 years, and incidentally 
of the receipts, expenses, and losses ; a statement of the average in- 
terest received by the company on its investments during the 10 years ; 
a statement of the names of policy-holders in the class of 1874 ; and 
liow long each policy continued in force, what premiums were paid 
upon it, what dividends were earned when it lapsed or matured, what 
interest was earned by the fund, and what payments had been made 
from it. The défendants are also interrogated whether the company 
issued to their agents, or to the agent through whom the complainants 
insured, the instructions explaining the reserve dividend plan as set 
, fort h in the bill; and whether the term "reserve dividend plan" as 
used in the policy is the plan de3cribed in the instructions ; and if 
not as so described, défendants are required to state what is the cor- 
rect meaning of the term. 

The answers of the défendants admit the issuing of the policy de- 
scribed in the bill; set out the policy in full; deny that the company 
issued such instructions to its agents as are stated in the bill ; deny 
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that such instructions correctly describe the meaning of the term "re- 
serve dividend plan" as used in the policy; allège that the policy 
alone comprises the whole contraet between the parties; admit that 
many other persons became insured in same class with défendants, 
under the reserve dividend plan; admit that dividends were earned 
on some of the policies, and that some of the persons so insured 
died, some retired, and some forfeited their dividends ; admit that in- 
terest was earned by the Company upon its investments; and allège 
that the company lias set apart and apportioned the fund among 
the différent polices entitled to the same, and now holds the équita- 
ble proportion of the fund earned by the complainants' policy, and ia 
ready and willing to pay over the same. They refuse to answer the 
interrogatories requiring them to state what is meant by the term 
"reserve dividend plan," or what its meaning is as used in the pol- 
icy; and refuse to answer any of the interrogatories winch call for 
statements of facts, by which the amount of the reserve dividend 
fuDd for the class of 1874, and complainants' proportion thereof, can 
be ascertained. 

The material parts of the policy, as set forth by the défendants, are 
the same as is alleged by the bill, except that it contains the folio w- 
ing clauses : 

"At the request of the assured this policy is issued upon the reserve divi- 
dend plan. * * * This policy shall not be entitled to any share in the 
dividend surplus of said company other than at such time and after the man- 
ner and upon the conditions hereinbefore described." 

There is nothing in the policy to explain the features of the reserve 
dividend plan, what obligations the company assumes to the policy- 
holder, or what interest accrues to the policy-holder whose policy is 
issued under Buch plan. 

A défendant is at liberty to décline to answer any interrogatory, 
from answering which he might hâve protected himself by a demur- 
rer, notwithstanding he answers other parts of the bill, (equity rule 
44;) and, although he submits to answer, he is not compellable to 
answer other matters than he would be compellable to discover upon 
filing a plea in bar, and an answer in support of such plea. Equity 
rule 39. 

The suffiçiency and the equity of the bill hâve been considered upon 
a former occasion, when the deraurrer was overruled. It was then 
held that if the contraet between the parties was such as is asserted 
by the bill, the benefieiary in the policy, at the end of the 10-year 
period, was entitled to reeover a sum, the amount of which, if dis- 
putée!, would involve the talring of a complicated account, in which 
the discovery sought by the bill would be essential to enable com- 
plainants to proceed. From the nature of the transactions involved, 
it is apparent that practically ail the information which is indispen- 
sable to enable complainants to ascertain what sum they are entitled 
to is exclusively within the knowledge of the ofncers of the company. 
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Upon the case made, tney are entitled to a portion of the f und, the 
amount of which necesBarily involves an inquiry as to the number 
and amount of the policies of the class of 1874, the dividends which 
accrued upon them, the number that hâve been forfeited or hâve 
lapsed by retirement or death, the times when they lapsed or became 
forfeited, and of the interest due upon the investment of the divi- 
dends. In the management of this fund the company acts as the 
agent, in a limited sensé, of the policy-holders, and owes them the 
duty of keeping a correct account of the fund. It refuses to render 
that account, and seemingly takes the position that the policy-hold- 
ers hâve no right to an account. Jurisdiction in this class of cases, 
depending as it does, not so much on the absence of the common-law 
remedy, as upon its inadequacy, is exercised largely as a matter of 
judicial discrétion, infktenced by the particular circuinstances of each 
case and the conduct of the parties. Northeastem Ry. Go. v. Martin, 
2 Phil. 758; Southeastern Ry. Go. v. Brogden, 3 Macn. & Q. 23; 
Foley v. Hill, 2 H. L. Cas. 28; Anderson v. Noble, 1 Drew. 143; 
Bliss v. Smith, 34 Beav. 508; Pike v. Dickinson, L. E. 7 Ch. App. 
Cas. 61. 

Whether, if discovery were not sought, the bill would be maintain- 
able, it is not necessary to décide; it is sufficient that, being one for 
discovery as well as for relief, it falls within the class recognized by 
the authorities as cognizable in equity. Mackenzie v. Johnson, 4 Madd. 
373; Phillips v. Phillips, 9 Hare, 471; Shepard v. Brown, 9 Jur. (N. 
S.) 195; Hemings v. Pugh, Id. 1124; Makepiece v. Rogers, 11 Jur. 
(N. S.) 314; Dinwiddie v. Bailey, 6 Ves. 136; Moses v. Lewis, 12 
Price, 502; Story.Eq. § 458; Miller v. Kent, 16 Fed. Eep. 13. 

When the bill was before the court upon demurrer, it was not nec- 
essary to détermine with précision how far the complainants were en- 
titled to a discovery respecting the matters of the bill, although it was 
then incidentally intimated that some of the interrogatories were be- 
yond the scope of the allégations. A complainant cannot interrogate 
as to matters which he has not put in issue, although he may expand 
his interrogatories so as to cover every incident of the facts alleged. 
If interrogatories are propounded as to facts beyond the scope of the 
inquiry to which the bill is legitimately addressed, the défendant may 
omit to answer, and hâve their propriety tested upon exceptions to 
his answer, as he might by a demurrer to such interrogatories. 

There are no allégations in the bill which authorize the complain- 
ants to interrogate the défendants respecting the gênerai earnings, 
expenses, and losses of the company during the 10 years in question. 
There is nothing in the policy itself, or in the conditions of the reserve 
dividend plan, as tbe features of that plan are described in the bill, 
which authorizes a policy-holder to require the company to appro- 
priate or apportion anrraally among its policy-holders its surplus net 
earnings; much less to apportion such a sum as might hâve been 
realized as net income, if the company had conducted its business 
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prudently and efficiently. A dividend is a sum actually apportïoned. 
The parties to a contract of life insurance do not contemplate that 
the policy-holder is to be permitted to participate in the management 
of the company, or dictate the amount of the dividend it shall déclare, 
or question the result after the discrétion of its managers lias been 
exercised in this behalf . The contract is that the policy-holder shall 
hâve the benefit of such dividenda as are appropriated, not such. as 
the policy-holder or a court may think might hâve been discreetly ap- 
propriated by the company. It follows that the défendant should 
not be required to answer interroga tories Nos. 8, 11, 13, 14, 15, 16, 
17. The seventh interrogatory would seem to call for ail information 
necessary in support of the facts alleged in the bill, so far as they re- 
late to the amount of the reserve dividend fund. Interrogatories Nos. 
9, 10, and 12 arc répétitions in part of No. 7, with modifications wliich 
are not material m any aspect that the accounting may présent. 

The other interrogatory which is not answered, calls upon the de- 
fendant to describe the term "reserve dividend plan," and to state 
what its meaning is asused in the policy. Inasmuch as tne défend- 
ants deny that the plan is such as the eomplainants allège it to bé, 
and there is nothing in the policy ifcself to indicate what are its feat- 
ures or détails, and the covenants of the policy cannot be interpreted 
without the aid of the explanation, the défendants are properly ealled 
upon to explain the meaning of the term. Greenl. Ev. §§ 280, 293. 
The parties treat in référence to the conditions and features of that 
plan. In one view it may be regarded as an extrinsic agreement, ' 
incorporated by référence into the policy. In another, the term may 
be considered as having a signification, by usage, known to experts, and 
which is to be ascertained from compétent witnesses. It is not known 
to hâve a légal, defined meaning. What that termmeans as used in 
the policy is a conclusion of law, and so far as the interrogatory calls 
for a légal conclusion it does not require an answer. 

The défendants cannot be excused from answering the interroga- 
tories upon the ground that their answer sets up matters by way of 
défense which are a bar to the suit. It is said by Mr. Tyler (Mit. & 
T. Eq. PI. 74) that "the modem praetiee of making of défenses by 
answer has lead to great confusion; and questions in pleading hâve 
arisen so paradoxical that judges, perplexed and bewildered, hâve 
hardly known how to décide them." No perplexity exists, however, 
in this case. The answers, taking their affirmative and négative state- 
ments together, do notmeet the material allégations of the bill, so fax- 
as they relate to the rights of the eomplainants to call upon the com-' 
pany for an accounting. The material facts are admitted upon which 
their right rests, and it is not denied that the company now has in 
its possession a sum of money to which they are entitled. 
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Banque Franco-Egyptienne and others v. Brown and others. 

{Circuit Court, S. D. New York. 1885.) 

Equitv Practice— Filtng Ceoss-Bill Setting Up Discharge in Bankkuftcy 
-Delay. 

Leave granted défendants to file a cross-bill, setting up their discharsres in 
tiankruptey, unless complainants eleot to amend the prayer of their hili so as 
to waive any recovery against défendants for a debt which was not ereuted by 
fraud, or while they were acting in a flduciary character. 

Wallace, J. The défendants Duncan & Sherman move for leave 
to file supplemental answers to the bill, setting up their discharges 
in bankruptcy, which hâve been obtained since the cause was at issue. 
A very long delay has taken place since the discharges were obtained, 
and, notwithstanding the extenuating circumstances which areoffered 
in explanation, the delay is so unpreeedented that, if the complain- 
ants had been to any extent prejudiced by it, the application could 
not be considered with any degree of favor. The transactions as- 
sailed by the bill are complicated, and numerous défendants are im- 
pleaded. Belief is prayed against ail of them, assuming that they 
hâve participated in a fraudulent scheme by which the complainants 
were induced to invest in certain mortgage bonds ;. but relief is also 
prayed against some of them as trustées of a fund which came to 
their hands and was diverted in breach of their duty; and against 
others upon the theory that complainants can follow the trust funds 
into their hands. It may well be, under the allégations, that some of 
the défendants will be adjudged to account who were not guilty of 
any fraud personally, or who were not acting in a riduciary relation 
towards complainants. No relief is prayed against either of the de- 
fendants Duncan or Sherman, exclusively, or as to transactions in 
which other défendants are not joined. The proofs that hâve been 
taken would hâve been necessarily taken if thèse défendants were not 
parties to the bill. It is alleged in the moving affidavits that "no 
witness has been examined solely to establish the pretended claims 
of the complainants against the Baid défendants Duncan & Sher- 
man, or either of them ; and that, had the discharges in bankruptcy 
of thèse défendants been pleaded immediately upon the granting of 
such diseharges, the complainants would not hâve omitted to exam- 
ine a single witness whom they hâve since examined; and that the 
course of procédure in the suit would in no respect hâve been différ- 
ent from what it has been had such discharge been so pleaded." The 
truth of this statement is not challenged, nor is its effect in anywise 
impaired by the opposing affidavits. Under such circumstances, as 
the complainants hâve not been prejudiced, there is no just reason 
for denying the défendants the relief they ask. 

It would be prématuré upon this application to détermine to what 
extent the discharges in bankruptcy will avail the défendants as a 
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protection against the claiuis niade by the bill. It is sumcïent for 
présent purposes that the discharges may be available in part to pro- 
tect them against the relief sought. The application has been pre- 
sented as though the diseharges may be set up by way of supple- 
mental answer. The correct practice requires this to be done by 
means of a cross-bill. Miller v. Fenton, 11 Paige, 18; 1 Daniell, Ch. 
Pr. 607; S tory, Eq. PI. § 393; Taylor v. Titus, 2 Edw. 135. 

Leave is granted défendants to file a cross-bill setting up their dis- 
charges, nnless complainants elect to arnend the prayer of their bill 
so as to waive any recovery against the défendants for a debt winch 
was not created by fraud, or while they were acting in a fiduciary 
character. 



Ex parte Koehler, Eeceiver, etc. 
[Ch cuit Court, D. Oregon. June 26, 1885.) 

MUTTTAL AND DEPENDENT COVENANTS. 

The covenants in the agreement of December 14, 1882, made between the 
JSorthern Pacifie Terminal Company, of the first part, and the Northern Pacific, 
the Oregon Railway & Navigation, and the Oregon & California Railway Uom- 
panies, of the second part, whereby the former undertook to furnish the latter 
terminal facilities at Portland, for which they agreed to pay, in certain pro- 
portions, the inlerest on the terminal company's bonds and the expense of 
maintaining such facilitas, and keeping up its organization, as rent for the use 
of such facilities, are mutual and dépendent, and therefore the terminal Com- 
pany, having failed to furnish said facilities, is not entitled to the payment of 
said interest and expenses, and the receiver of the Oregon & California Rail- 
way is instructed to act accordingly. 

In Equity. 

John W. Whalley, for the receiver. 

Deady, J. On December 14, 1882, an agreement was entered into 
between the Northern Pacific Terminal Company, of the first part, and 
the Northern Pacific Railway Company, the Oregon Railway & Naviga- 
tion Company, and the Oregon & California Railway Company, of the 
second part, by which the terminal company undertook to construct, 
furnish, and maintain adéquate terminal facilities, for the use of the 
parties of the second part, at and near Portland, including a railway 
bridge across the Wallamet, for the term of 50 years; in considéra- 
tion of which said parties did "jointly and severally covenant, prom- 
ise, and agrée to and with the party of the first part, and for the ben- 
efit of each and every person who shall, or may at any time hereafter 
become a holder of said bonds, (meaning the bonds, not to exceed five 
millions of dollars in value, to be issued by the terminal company for 
the purpose of furnishing said terminal facilities,) or of any coupons 
therennto belonging, to pay to the party of the first part, as rental 
therefor, the folio wing snms : 
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"(1) A' sum equal to thé interest, at the rate of 6 per centura per annum, 
on ail said bonds then or at any time outstanding, to be paid in semi-annual 
installments. (2) A sum sufflcient to create a sinking fund for the rédemp- 
tion of said bonds, to be paid in semi-annual installments, commencing ten 
years from the date of said agreement. (3) A sum sufflcient to pay ail taxes 
and insurance on the property of the terminal company, and ail repairs 
thereon, together with the expense of maintaining its organization and the 
issue and payment of said bonds and coupons, to be paid quarterly." 

It is also provided in said agreement that said payments shall be 
made by the three parties of the second part in the following propor- 
tions : By the Northern Pacific Eailway and the Oregon Eailway & 
Navigation Companies, 40 per centum thereof, each, and by the Ore- 
gon & California Company, the remaining 20 per centurn; and that if 
either of said parties shall fail to pay its proportion of said rental, 
the same shall be paid by the others of said parties; and if said fail- 
ure shall in any case continue 30 days, the party of the first part 
may forfeit and annul ail the rights of said defaulting party under 
s'aid agreement; and shall do so at the request of either of the others 
of said parties; but the defaulting party shall not thereby be released 
from any obligation under said agreement. 

On June 19th, Mr. Eichard Koehler, the receiver of the Oregon & 
California Eailway, in the suit of Harrison v. Oregon é California 
Company, filed his pétition in this court, stating that no terminal fa- 
cilities had been f urnished to said corporation by said terminal com- 
pany, except a dépôt building on the east side of the Wallamet river, 
-wortb> not to exceed $6,000, and not absolutely necessary to its busi- 
ness, which is also used by the Oregon Eailway & Navigation Com- 
pany, and an appliance, consisting of railway tracks and barges, for 
the transfer of cars from one bank of the river to the other; and that 
the Oregon & California Company has been compelled to furnish, at 
great expense, its own terminal facilities on each sido of the river ; 
that the Oregon & California Company has paid under said agreement 
its share of the interest on the bonded debt of the terminal company 
up to December 31, 1883, amounting to $30,858, and that since then 
and up to December 31, 1884, such interest has been paid by the 
Northern Pacific Eailway and the Oregon Eailway & Navigation Com- 
panies, and that a semi-annual installmeht thereof will fall due on 
June 25th; that no demandwas ever made on the Oregon & Califor- 
nia Company for payment of any of the expenses and charges in- 
curred under said agreement, except as follows : On January 5, 1885, 
an account was presented for such charges and expenses up to Sep- 
tember 30, 1884, for the sum of $7,371.87; on February 10, 1885, 
one from October 1 to December 31, 1884, for the sum of $1,078.15; 
on March 21, 1885, one from January 1, 1883, to January 1, 1885, 
for the-sum of $2,589.96; and payment of the same requested, which 
was not made, but as the petitioner believes payment thereof was 
made by the Northern Pacifie Eailway and the Oregon Eailway & 
Navigation Companies. 
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In vîew of thèse facts the petitioner says he is in doubt whether it 
is his duty as the receiver of the Oregon & California (1) to pay any 
portion of the sums claimed by the terminal company; (2) or topay 
any portion thereof except sueh as has accrued since his appointment 
as receiver; (3) or to pay any portion thereof by him dispnted, until 
the same is acrjusted by arbitration; (4) and whether the proper in- 
terprétation of said agreement does not make the cornpletion of adé- 
quate terminal facilities a condition précèdent to the right to demand 
said 20 per centum from the Oregon & California Company; and asks 
for instructions in the premises. 

The agreement by the Oregon & California Company to pay 20 per 
centum of the semi-annual interest on the terminal company's bonds, 
and the other expenses and charges mentioned therein, appears to me 
to be, in effect, an agreement to pay so much for the use of terminal 
facilities to be furnished by the latter company. The interest on the 
money used in the construction of the facilities, and the cost of keep- 
ing them up, is assumed to be the rental value of the same. The 
agreement is substantially a contract on the part of the terminal com- 
pany to construct terminal facilities and lease them to the Oregon & 
California Company for so much a year, and a contract by the latter 
company to accept such lease, occupy the premises, and pay the rent 
therefor, in the manner provided. - •■-— 

The parties to this agreement must hâve contemplated and intended 
that the construction of the facilities would proceed pari passu with 
the issue of the bonds, and that the parties of the second part would 
be in the enjoyment of the same when and as they were called on to 
pay rent for the use of them. The covenants of the parties to the 
agreement are mutual and dépendent — to be performed concurrently. 
And therefore neither party can complain of a default by the other, 
unless it can also show a performance or offer to perform on its part. 
Neis v. Yocum, 9 Sawy. 24. Upon this view of the matter, and as- 
suming what is alleged in the pétition, that no facilities of any con- 
séquence hâve been constructed or furnished to the Oregon & Cal- 
ifornia Company, the terminal company is plainly in default, and 
cannot compel the further payment of the rent by the former, and is 
not, in justice, entitled to it; and the receiver is bo instructed. 

Whether the contract to pay this interest can, under any circum- 
stances, be construed as having been made with the holder of thèse 
bonds, and whether such holder can, therefore, compel payment by the 
Oregon & California Company of its proportion thereof, directly to 
himself, is a question not now before the court, as it does not appear 
that any one but the terminal company is making any demand for it. 
But if the terminal company, or the holder of any interest coupon of 
thèse bonds, is dissatisfied with this instruction, application may be 
made for leave to commence légal proceedings against the receiver, 
when the matter may be further heard and considered. 
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Mobile Savings Bank v. J3oabd of Sdp'es Oktibbeha Co. 

(ï)islrict Court, N. D. Mississippi, E. D. April Term, 1S8S.) 

1. Municipal Bonds— County Bonds Irregularly Issued— Bona Fide Holder. 

Where the authority of a county to make subscription and issue bonds in aid 
of a railroad company is given by statute, and the bonds are issued and put in 
circulation, and come into the hands of a bona fide purchaser without notice 
that ail the steps hâve not been taken as required, such holder will not be af- 
fected by any failure in making the subscription, or in the delivery of the cer- 
tiflcate of subscription; the bonds reciting that they are issued in pursuance of 
the constitution and laws of the state. 

2. Same— Interest— Requirementb of Statute. 

Where the rate of interest which bonds bear does not exceed that provlded 
by the statute authorizing the issuance of the bonds, though the time of pay- 
ment may vary fr-yri that provided in the statute, yet the bonds will be held 
valid. 

3. Same — Bonds Taken in Patment of Pre-Existing Debt. 

The fact that bonds were taken in payment of a pre-exisling debt renders 
the holder thereof none the less a bonafidê holder for value. 

4. Same^Bonds Issued on Condition — Knowledge op Holder. 

Knowledge on the part of the holder of bonds and coupons at the time of 
their réception that it was agreed between the railroad company and the county 
that the bonds should beceme null and void if used for any other purpose than 
the construction of a branch road between certain points in the county, and 
that the bonds and coupons were used for a différent purpose than that agreed 
upon, will defeat a recovery by such holder in an action on such bonds. 

5. Same— Election— Mississippi Constitution. 

Where two-thirds of Ihose voting at an élection vote in favor of the issuance 
of county bonds in aid of a railroad, such bonds may be lawfully issued, al- 
though two-thirds of the registered voters of the county hâve not voted for such 
issue. Oarrol Co. v. Smith, 111 U. S. 526, S. C. 4 Sup. Ct. liep. 539, followed. 

6. Same — Construction of Statute by State Court. 

Where the subscription for capital stock and the issuance of bonds was au- 
thorized by the voters of the county, no subséquent construction of the consti- 
tution by the suprême court of the state can annul the authority thus given. 

7. Same— Pleading Want op Considération. 

A plea averring that bonds in suit were issued without any considération 
valid In law, and are null and void, as plsintiff well knew when lie received 
them, and that the consideraiion therefor had failed; but failing to aver any 
facts constituting such failure, — is insufflcient. 

Demurrer to Spécial Pleas. 

E. L. Kussell, B. B. Boone, and A. J. Russell, for plaintif?. 

Butler & Carroll and Muldrow, Nash & Alexander, for défendant. 

Hill, J. The questions now presented arise upon plaintiiï's de- 
murrer to defendant's amended spécial pleas. 

■; The first of said pleas in substance allèges that the alleged élection 
authorizing subscription for capital stock in the Mobile & Ohio Rail- 
road Company, and the issuance of bonds in payment thereof, and 
the act of the législature authorizing the same, required that when an 
élection should hâve been held, and a majority of two-thirds of the 
voters should hâve legally assented thereto, that the président of the 
board of supervisors should. subscribe for $125,000 of the capital 
stock, and a certificate of the same should be given to the county. 
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The plea avers that no subscription of capital stock was raade, and a 
certificate thereof delivered, as required by said act of the législature, 
and that when the plaintif! received said bonds with coupons attached, 
it well knew that the same had not been done, and that said county 
of Oktibbeha had never, by voting in the stockholders' meetings, and 
by levying a tax to pay said bonds and coupons, or otherwise, ratified 
the issuance of the same; ail of winch was at the time the plaintiff 
received said bonds and coupons sued upon well known to plaintiff. 

The considération for the bonds and coupons, as recited upon the face 
of the bonds, was the,payment for capital stock in the Mobile & Ohio 
Eailroad Company, and this subscription of stock should hâve pre- 
eeded the issuance of the bonds and coupons. A suit by the railroad 
cornpany upon the bonds, while in their possession, would hâve been 
defeated without the issuance of the capital stock, the issuance of 
which was a duty imposed upon the eompany. The law imposed upon 
the président of the board of supervisors the duty of subscribing for 
the capital stock, when duly authorized by the votera of the county, 
and vested him with no discrétion to subscribe or not to subscribe for 
the same, and a tender of the certificate of capital stock to the prés- 
ident of the board would hâve entitled the railroad eompany to de- 
mand the exécution and delivery of ths bonds. 

The plea avers that the plaintiff had knowledge that the law under 
which the bonds are claimed to hâve been issued, required as a con- 
dition précèdent the issuance of the stock. It is certainly true that 
the plaintiff is charged with a knowledge of the law of the land, un- 
der which the bonds were issued, but where the authority to make the 
subscription and issue the bonds is given by statute, and the bonds are 
issued and put in circulation, and corne iuto the hands of a btmaftde 
purchaser without notice that ail the steps hâve not been taken as re- 
quired, such holder will not be affected by any failure in inaking the 
subscription, or in the delivery of the certificate of subscription; the 
bonds reciting, as those sued upon in this cause do, that the bonds are 
issued in pursuance to the constitution and laws of the state. The 
déclaration avers that the plaintiff is a bonafide holder, for value, of 
the bonds and coupons sued upon, which négatives knowledge of any 
imperfection in the bonds sued upon. To make this plea good, it 
must aver knowledge by the plaintiff, at the time the bonds were re- 
ceived, that the subscription for capital stock and a certificate there- 
for had not been made, and for want of this avéraient the demurrer 
to this plea must be sustained. Hotchkiss v. National Banks, 21 Wall. 
354. 

The second plea makes the same averment as the first, with the ad- 
dition that plaintiff, when the bonds were received had knowledge that 
the subscription for capital stock, and issuance of a certificate for the 
same, had not been made; which constitutes this plea a valid défense 
to the action, and therefore the demurrer thereto will be overruled. 

The third plea in substance avers that the sUtute of the state, un- 
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der which the bonds and coupons are claimed to hâve been anthor- 
ized, provided that the bonds should bear 7 per cent, interest, paya- 
ble anually, whereas the bonds sued upon bear 7 per cent, interest, 
payable semi-annually, winch it is averred renders them null and 
void upon their face. The suprême court of the United States h as 
repeatedly held that when the rate of interest does not exceed that 
provided by the statute authorizing the issuanee of the bonds, though 
the time of payaient may vary from that provided in the statute, yet 
the bonds will be held valid. See Commissioners v. Clark, 94 U. S. 
278 ; Myers v. City of Muscatine, 1 Wall. 384. Therefore tins plea 
does not présent a sufficient défense to the action, and the demurrer 
thereto must be sustained. 

The fourth plea avers that the original order, contract, and agree- 
ment between the Mobile & Ohio Eailroad Company and the county 
of Oktibbeha, was that the said bonds and coupons should not be de- 
livered to said railroad company until said company should exécute 
and deliver to said county its obligation to use said bonds and cou- 
pons exclusively in the construction of a branch road from Artesia 
west by way of Starkville, and for no other purpose, and if used for 
any other purpose that said bonds and coupons should becorne null 
and void ; and that said railroad company, in violation thereof, used 
a large number of said bonds, including those sued upon, for other 
purposes than the construction of said railroad, and that those sued 
upon were received by plaintiff in payment of a pre-existing debt. 
The fact that the bonds were taken in payment of a pre-existing debt 
renders the plaintiff none the less a bonafide holder for value, is the 
established doctrine of ail the fédéral courts. Swift v. Tyson, 16 Pet. 
1; Oates v. National Bank, 100 U. S. 239; Wood v.Seitzinger, 2 Fed. 
Eep. 843; S. C. 14 Amer. Eev. 503, and note by Mr. Biddle; Jones, 
Pledges, note to section 110. The plea further avers that the plaintiff, 
at the time of the réception of said bonds and coupons, well knew that 
the order, contract, and agreement made and entered into between 
the Mobile & Ohio Eailroad Company and the county of Oktibbeha, 
was that said bonds and coupons should become null and void if used 
for any other purpose than the construction of said branch railroad, 
and at that time knew that the bonds with the coupons sued upon 
were used for a différent purpose than that agreed upon by said con- 
tract. The plea would hâve been more complète had it averred that 
Baid obligation was not executed, and that plaintiff then had knowl- 
edge of that fact; but I am of opinion that it does set up a sufficient 
défense to the action, and that the demurrer must be overruled as to 
this plea. 

The fifth plea avers that the board of supervisors of Oktibbeha 
coUnty had no power, authority, or jurisdiction, to issue the bonds 
and coupons sued upon, and that they are null and void. I am of 
opinion that this plea does set up a défense to plaintiff 's action; there- 
fore the demurrer to this plea must be overruled. 
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The sixth plea in substance avers that before the bonds and cou- 
pons sued upon were issued and delivered to the Mobile & Ohio Eail- 
road Company, and before the same were delivered to plaintif, or any 
rights therein had accrued either to said company or to plaintiff, the 
suprême court of this state had construed the meaaing of the consti- 
tution of the state, requiring two-thirds of the voters of tho county 
to vote subscriptions to the capital stock of railroad cotnpanies, to 
mean that two-thirds of the registered voters of the county sbor.ld vote 
therefor ; and further avers that there were then 2,700 qualified voters 
in the county, and that only 950 votes were cast in said élection, and 
of that number 750 voted for, and 250, or thereabouts, voted against, 
said subscription; and that less than the required two-thirds of the 
voters at said élection voted for said subscription, and thorefore said 
bonds and coupons are null and void, and that both said railroad com- 
pany and plaintiff, at the time they received the same, well knew ail 
thèse facts. 

The plea fails to aver the time when said bonds and coupons were 
issued and delivered to said railroad company, or when they were re- 
ceived by plaintiff. The plea does not deny that the élection was 
held at the time averred in the déclaration, and recited on the face of 
the bonds. The substantial contract between the railroad company 
and the county was made by the élection authorizing the subscrip- 
tion and issuance of the bonds. The statute required the président 
of the board to perform the clérical and manual act of subscribing for 
the stock on the books of the company and issuing the bonds, pro- 
vided the requisite number of voters of the county voted in favor of 
the same. The président of the board, the authority of the voters 
having been ascertained, had no discrétion under the law to inake or 
to refuse to make the subscription and issue the bonds. The su- 
prême court of the United States in Carroll Go. v. Smith, 111 U. S. 
556, S. C. 4 Sup. Ct. Eep. 53!), decided that the true construction to 
be given to said provision in the constitution, was two-thirds of those 
voting in said élection, and not two-thirds of the qualified and regis- 
tered voters of the county. The number of votes cast in said élection, 
as shown by the plea, was more than two-thirds of those voting in 
said élection. The subscription for capital stock and the issuance of 
the bonds was authorized by the voters of the county, and no sub- 
séquent construction of the constitution by the suprême court of the 
state could annul the authority thus given. Aside from this, the 
bonds show upon their face that they were issued on the first day of 
July, 1873, and the court judicially knows that the case of Haivkins v. 
Carroll Go. 50 Miss. 735, in which the construction given to the con- 
stitution of the state is invoked in the plea, was not rendered until 
the October term of that court in 1874. To render the plea a good 
défense, it must give the date upon which the bonds and coupons 
were delivered to, and received by, the railroad company and the plain ■ 
tiff, which is not stated in the plea, so as to enable the court to deter- 
v.24F,no.3— 8 
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mine tlie question from the face of the plea. For this defect, if for 
no other, the plea does not set up a sufficient défense to the action, 
and the deinurrer, therefore, must be sustained. 

ïhe seveuth plea in substance avers that the bonds sued upon 
were issued without any considération, valid in law, and are null and 
void, and that plaintiff, when the same were received, well knew that 
fact, and that the considération therefor had failed. But the plea 
fails to aver any facts constituting such failure, and for this reason 
this plea does not set up a sufficient défense to plaintiff'a action, and 
the demurrer thereto must be sustained. Code Miss. §§ 1536, 1546; 
Mobile Sav. Bank v. Oktibbeha Go. 22 Fed. Ebp. 580. 

The eighth plea avers that the bonds and coupons sued upon were 
issued and deïivered to the Mobile & Ohio Eailroad Company upon 
the express condition that said company would issue and deliver to 
the county of Oktibbeha certificates of capital stock in said company, 
and for the further considération that said railroad company would 
build a road from Artesia west, by way of Sfcarkville, extending 30 
miles, and that said railroad company had refused and failed to issue 
and deliver said certificates of stock in said railroad company, and had 
failed and refused to build said railroad from Artesia, by way of Stark- 
ville, for the distance of 30 miles, and that, therefore, the considération 
for which said bonds were issued had wholly failed, and that said 
bonds and coupons are null and void. The plea further avers that 
plaintiff, at the time that said bonds and coupons were received by it, 
well knew the conditions upon which they were issued and deïivered, 
and that said certificates of capital stock had not been issued and 
deïivered, and that said railroad had not been built. It is insisted 
that this pleais double, and that the demurrer should for that reason 
be sustained thereto. The plea only sets up, as a matter of défense, 
a failure of considération in not issuing and delivering stock, and in 
failing to build the road, and notice on the part of the plaintiff. This 
objection to the plea is not well taken. The plea sets up a sufficient 
défense to the action, therefore the demurrer to this plea must be 
overruled. 



Fifth Nat. Bank of New York v. New Yokk Elevated R. Co. 

(Circuit Court, S. D. New York. June 17, 1885.) 

. Elevated Rati/way — Streets in New Yokk City — Rights op Abuttihg 
Lot-Ovvneu to Damages. 

Where, under an aot of a state législature, a railroad company erects an ele- 
vated railroad over a street, the fee of which is in the city, an abutting lot- 
owner holds his easement in the street subordinate to the rights of the public 
therein ; and unless the new structures erected on the street injure it as a 
thoroughfare for travel, and it is permanently subjectecl to a new use which is 
subversive of the original use, such abutting owner, though he may suffer in- 
convenience, is not legally injured and entitled to damages. 
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2. Same— Evidence of New and Inconsistent Use. 

The jury are not justifled ia finding that a new and Inconsistent use has 
Ijeen iniposed upon the slreet, unless travel is practically impeded, or light ia 
the traveled wayis senaibly dimini-hed, or the street is, at the point coinplained 
of, made inconvénient for thu accommodation of persons or vehicles. 

Motion for New Trial. 

Kelly é Macrae and Roger A. Pryor, for plaintiff. 

Davies é Rapallo and Henry H. Ander-wn, for défendant. 

Shipman, J. This is a motion by the défendant for a new trial, the 
jury having returned a verdict for the plaintiff for $6,000. 

Before the year 1874, Third avenue and Twenty-third street, each 
being streets 100 feet in width, were legally laid out by the authori- 
ties of the city of New York, over and upon lands which were acquired 
by condemnation for street purposes, under the act of 1813, whereby 
said city obtained the title in fee to said streets and to the land there- 
under, in trust, that the same and that each street "be appropriated 
and kept open for, or as a part of, a public street and avenue, forever, 
in like manner as the other public streets in said city are, or of right 
ought to be." The plaintiff purchased, in the year 1874, a lot upon 
the south-west corner of Third avenue and Twenty-third street, which 
was bounded on the east by the west side of said avenue, and on the 
north by the south side of said street, and erected thereon a building, 
which was completed in the spring of 1875. This building has ever 
since been used in the following way : the basement for stores or of- 
fices, the ûrst floor for the plaintiff's banking-room, and the other 
floors for apartments. 

Under the provisions of the statute passed by the législature of 
the state of New York in 1875, and known as the "Eapid Transit 
Act, " which provided for the construction of elevated and underground 
railroads, an elevated steam-railroad was built by the défendant, in 
the year 1879, along Third avenue. It was held by a inajority of the 
court of appeals of the state of New York, in 1877, that, under the 
rapid transit act and the previous actB in relation to the défendant, 
provision was "made for compensation for any property rights the 
abstting owners rnay hâve in the streets," the fee of which is in the 
city; but the question whethe'r the contemplated structures would in- 
vade any property or rights of such owners so as to entitle them to 
damages, it was thought did not arise. In re Elevated R. Co. 70 
N. Y. 327; Ira re Gilbert Elevated Ry. Co. 70 N. Y. 361. No com- 
pensation to the plaintiff for injury or damage was made, and there 
does not seem to be any adjudication, by which the plaintiff was bound, 
on the subject. 

The structure which the défendant built was a permanent one, con- 
sisting, at the corner of the streets in question, of an elevated rail- 
road track, placed upon Bubstantial pillars about 15 feet high, and a 
dépôt over a part of Twenty-third street, which is reached by a Btair- 
case from said street ; the entire structure being of the strength and 
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capacity neecssary for the equipment of a railroad operated by steam, 
and for the accommodation of large numbers of passengers. This 
action was brou'ght to rccover damages, which were alleged to hâve 
beeu caused to the plaintiff's property by the érection of said road 
and dépôt, and by the running of railroad trains near to the building. 
The principal damage was alleged to consist in the obstruction of 
light from the building, and in the injection into it of noxious odors, 
gas, and smoke. 

The charge to the jury was to the effect that if the streets, at the 
point where the plaintiff's building is situate, were permanently sub- 
jected by the érection of thèse structures to a new use, which was 
subversive of and répugnant to the original use for which each street 
was taken, — that is, for an open thoroughfare or avenue for travel, — 
and such new and inconsistent use was a damage to the easement of 
the plaintiff in the street, which easement or right of property con- 
sisted only in a right to the light and air afforded by the street, and in 
a right of access thereto, then, for the damages arising to its property 
from such exclusion of air, light, and access, the plaintiff was entitled 
to compensation. The requests to charge covered five points, which 
were substantially as follows : 

(1) That the détermination whether the street should orshould not bekept 
open as a publie street rested in the discrétion of the législature. (2) That 
the évidence clearly showed that the new structure did not subjeet the streets 
toa new use subversive of or inconsistent with their original use as thorough- 
fares. (3) That in order to flnd that there was such new and inconsistent 
use, the jury must flnd that the défendant' s structures interfered with the 
free passage of persons, horses, or vehicles over Third avenue (4) That an 
abutting owner has no right of property in the street to be afl'ected or dam- 
aged by such new use. (5) That there could be no recovery for so much of 
the damage as was caused by the opération of the railroad trains. 

It is compétent for the législature, so far as not restrained by the 
constitution under which it acts, to grant to a railroad company power 
to lay a railroad longitudinally over a highway; and when private 
property is taken by a use which is subversive of or inconsistent with 
the original use, compensation must be made therefor. Springfield 
v. Gonnecticut River B. Co. 4 Cush. 63. When the title in fee to 
such street is vested in a city in trust for the benefit of the people, no 
compensation is to be made to the city for the oecupancy of the street 
by the railroad, because the législature conclusively détermines what 
is for the public advantage. People v.Kerr, 27 N. Y. 188. In such 
case, it is also often said that the abutting owners are not entitled to 
compensation, because, having parted with the title to the land cov- 
ered by the street, they hâve no remaining interest or right therein 
which can be taken, or which can be the subjeet of damage. This 
statement of the law was true with référence to the facts which judges 
or commentators had in mind when the statement was made. An 
abutting proprietor upon a street, the fee of which is in the city, has 
no légal interest which can be affected by a surface horse railroad 
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which is placed in the street; nor, although the inconvenience and 
annoyance resulting from the opération of a steam surface road is 
much greater than that resulting from a horse railroad, is his prop- 
erty ordinarily taken or appropriated, in a légal sensé, by a steam 
road which is laid opposite his lot. But a state of facts has occa- 
sionally arisen within the last few years by which, although the new 
rnethod of travel to which the street is subjected, is for the transpor- 
tation of persons or of freight, the structures which are placed upon 
the street for the convenience or nécessités of the new System are 
such as not only blockade and prevent the street from being an avenue 
for ordinary travel, but also deprive an abutting owner from access 
to the street or from light from it. While a législature may hâve said, 
in gênerai, that the occupancy of the streets of a city by a steam rail- 
road is consistent with the use for which they were established, yet it 
did not intend to say that ail the structures which might subsequently 
be placed upon a particular narrow street for the purposes of such 
railroad did not impose a new burden upon the street. A platform 
may be built over a street which shall cover its entire width and ex- 
clude light from the roadway, and the adjacent buildings and struct- 
ures may be placed opposite the lot of the abutting owner which 
shall prevent access to his land, and thus a new condition of things is 
brought into existence which was not contemplated bylearned judges 
when they said that an abutting owner has no interest in the street 
which can be the subject of damage. 

It is this new condition which raises the question whether an abut- 
ting owner, who has no right in the soil of the street, has any especial 
incorporeal right therein of which he may be deprived, and for the 
loss of which he is entitled to compensation. The main object of a 
city highway is for the public travel, but that is not its only object. 
City streets are also, incidentally, to provide Bites upon which dwell- 
ings and buildings for business purposes can be built. Such streets 
are established in order to furnish an overflowing population with 
places in which to live and to work. An important part of the value 
of a lot abutting upon a street consista in its access to the street, 
and in the f act that one or more sides can always receive air and light, 
while a building away from a street may be hemmed in on ail sides. 
This privilège or capacity which appertains to a lot abutting upon a 
street which has been dedicated to the public, though it is nota right 
in the soil of the street, is real, and is important, and, so far as the 
right of access to the street is concerned, has been distinctly recognized 
by courts. There may be a difficulty in defining the extent of the 
right, but there is a natural sensé of justice which is not satisfied by 
the déclaration that because the owner has parted with his right to 
the soil in front of his lot, which was taken for the purposes of a street, 
therefore he is remediless, although the street may be permanently so 
covered by new structures for the benefit of modes of travel not used 
for ordinary street purposes, as to exclude him from access to it, or 
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from light from it. In the Story Case, this right is oalled an ease- 
ment in the bed of the street for the purposes of air and light, and 
access from it. Story v. New York Elevatcd R. Co. 90 N. Y. 122. 

But, inasmuch as the land covered by the street was taken for pub- 
lic uses, the abutting owner holds his easement subordinate to the 
rights of the public in the street; and if the new structures are not in- 
consistent with or destructive of the uses for which the street was 
originally taken, he has no cause to complain. Until the streets are 
burdened with an occupancy which substantially injures them as 
thoroughfares for travel, and they are permanentïy subjected by the 
new structures to a new use, which is subversive of the original use, 
the abutting owner, though he may suffer inconvenience, is not legally 
injured, because his easement is subject to the controlling right of the 
public; and if the street continues to be a thoroughfare for ordinary 
travel, in accordance with the objects for which it was originally laid 
out, no right of the abutting owner is trenched upon. 

The question, then, which was submitted to the jury is of the first 
importance. It was whether, on the corner of Third avenue and 
Twenty-third street, either of those streets were subjected by the per- 
manent structures there erected to a new use subversive of or incon- 
sistent with the original purpose for which the streets were taken, that 
of being a thorougfare for travel; and the jury were told that the main 
object of a street was to create and maintain au avenue for travel, 
and if thèse streets were kept open and unobstructed, and were not 
used for purposes inconsistent with travel, the use of the street was 
preserved. While the language of the charge was correct and was 
technically sufncient, I feàr that the jury were not sufficiently clearly 
told by the court that, in order to find that the streets were not kept 
open and unobstructed, the road-bedthen not being occupied by the 
railroad track, it was not sufficient to show that pillars and stair- 
cases had been placed in the streets, and a track had been placed 
upon the pillars which tosomeextent prevented the streets from being 
as open as tbey were before the road was constructed, but that they 
must be of opinion that substantial obstructions had been placed upon 
the travel upon the street, and that it was thereby rendered inconvén- 
ient to the public as an highway. I fear that the jury were uninten- 
tionally Jed into the opinion that because a new and permanent struct- 
ure for the purposes of a steam road had been placed over a street 
of 100 feet in width, therefore they were permitted to fmd that a new 
and inconsistent use was imposed upon the street, although travel 
was practically unimpeded, and light in the traveled way was not 
sensibly diminisbed, and the street was not actually at that point 
made inconvénient for the accommodation of persons or vehicles. 

As the motion for a new trial is granted for the reason which has 
been given, I do not consider the remaining question which was strenu- 
ously argued by the défendante counsel, which was, in substance, 
that the injury causée! to the plaintiff by the injection into its build- 
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ing of gas and smoke in conséquence of the opération of the trains, 

should not be consiclered as an élément of damage. 
The motion for a new trial is granted. 



Given, v. Western Union Tel. Co.' 
[Circuit Court, S. D. Iowa. June 11, 1S85.) 

1. Telegkaph Company— Deliveky op Message— Directions to Deliveu at 

Pakticui.au Place. 

The proper mode of directing a telegraph Company to deliver at a particular 
place ail telegrams directed to a party, is to leave with the company or send to 
it at its office directions in writing; and a mère verbal instruction or request to 
a messenger of the company at some other place than its office, cannot be re- 
lied on to flx any légal obligation on the company for a failure to so deliver a 
message. 

2. Same — Absence op Party Addressed piîom City — Duty op Company. 

Wbere a telegraph company téléphones to the place of business of a party 
to whom a telegram is directed, and, learning that hc is out of the city and wiil 
be absent for s~veral days, causes said telegram to be delivered at the résidence 
of the party, to his wife, and then informs the sender of the message of the 
absence of the party from the city, it has performed its duty. 

3. Same— Duty to Infoiîm Employés op Time op Closing Other Offices. 

It is not the duty of a telegraph company, with offices scattered ail over the 
United States, to keep the employés of every one of its offices in the country, 
or in any one state, informed of the time when every other office closes for the 
night. 

4. Same— Négligence— Contiîibutoky Négligence — Evidknce. 

On examination of the évidence in this case, held, that négligence on the part 
of the telegraph company is not shown, and that any loss that resulted to 
plaintiff from a failure to receive the message in time to act thereon. was caused 
by the contributory négligence of plaintiff in not inf'orming his wife where to 
send messages received during his absence from home, or by her failure to act 
promptly in the matter. 

Tort for a Failure to Transmit and deliver a télégraphie message 
seasonably. 

The plaintiff claimed a récovery of $10,000 upon the following state 
of facts : 

On the twenty-fifth day of February, 1884, one E. W. Patterson 
filed in the office of the défendant in Chicago, at 3 : 45 p. m., the fol- 
lowing message : 

"To Welker Given, Des Hoiries, Iowa: Will you consider a proposition to 
becouie editor in chief of an important paper at Denver; salary three to four 
thousand, and stock interest? If so, corne to Chicago to-night and see tho 
proprietor to-morrow It is a fine prospect. 

[Signed] "R. "VT. Patterv/n." 

This message was sent to Des Moines at 3 : 55 p. m. and was there 
received at 4 p. m. The plaintiff, to whom the message was addressed, 

Keported by Robertson Howard, Esq., of the St. Paul bar. 
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was the prîvate secretary of the goveruor of Iowa; and defendant's 
manager, upon receipt thereof, telephoned to the governor's office, 
stating that a message had been received for plaintiff. Eeply was 
made that he was out of town. At 4 : 14 p. m. a message was sent to 
Patterson informing him that Given was out of town, winch was de- 
livered to Patterson at 5 p. m. The original message, signed by Pat- 
terson, was delivered to plaintiff's wife at 4 : 30 p. m. At 7 : 09 p. m. the 
following message was filed in the office of défendant, at Des Moines, 
by plaintiff's father : 

"To Welker Given, Some Hôtel, Marshalltown, Iowa : Hâve important dis- 
patch for you. Where slnul I send it? 

[Signed] "Josiah Given." 

This message was received at Marshalltown at 7:15 p. m., and re- 
ceipted for by plaintiff at 7 : 20. Thereupon the following message 
was filed in defendant's office, at Marshalltown, at 7:40 p. m. : 

"To Josiah Given, Des Moines, Iowa: To Tremont House, Marshalltown 
[Signed] "Welkek Given." 

This message was received at the Des Moines office at 8 p. m. 
Plaintiff alleged that at about 8 : 15 p. m. his father, Josiah Given, called 
at defendant's office in Des Moines and received the last dispatch 
named, and receipted therefor ; that he called for a blank upon which 
to write a message, and was offered by defendant's clerk a night- 
rate blank; that the clerk waa informed by Josiah Given that the 
message he was about to send was a very important one, and that it 
was essential it should be delivered that night; that he wished, there- 
fore, to send it at full rate; and that, after some talk between him 
and the clerk, the original message received from B. W. Patterson, 
in the afternoon, with the change of address, was refiled, and full rate 
paid therefor. This message was sent to the relay office at Chicago, 
where it remained during the night, and was trânsmitted to Mar- 
shalltown the following morning, being received there at 8:20 a. m., 
and delivered to and receipted for by plaintiff at 8 : 45 a. m. 

The plaintiff further alleged that nearly two years previous, when 
he became private secretary of the governor, he had given instruc- 
tions to one of defendant's messengers that ail messages addressed 
to him, and received at defendant's office during business hours, 
should be delivered at the governor's office. The plaintiff alleged 
the négligence of défendant — First, in failing to deliver the orig- 
inal message at his place of business; second, in failing to transmit 
with diligence the message, when refiled by Josiah Given, to Mar- 
shalltown, and also in failing to notify défendant that the office at 
Marshalltown was closed for the night; third, in failing to keep the 
office at Marshalltown open, as plaintiff had requested the operator 
to do, until the receipt of the message; fourth, in sending the mes- 
sage to E. W. Patterson, informing him that plaintiff was out of town. 

Défendant denied generally ail the allégations of the plaintiff's pé- 
tition, pleaded the contributory négligence of plaintiff, and a contract 
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with plaintiff whereby it was exempted from liability for delay în the 
delivery of unrepeated messages. The défendant insisted on the trial 
that, as a matter of law, the damages claimed wore too ramote. 

It appeared, from the évidence that if the message addressed by 
Josiah Given to plaintiff at Marshalltown had.boen received there be- 
fore 2:45 a. m. on? the twenty-sixth of February, the plaintiff could 
hâve taken the train thence to Chicago, where he would bave arrive;! 
at 2 p. m. that day. The original dispatch was sent by Patterson at 
the request of T. C. Henry, who was président of the Denver Tribune 
Publishing Company, of Denver, Colorado. He had seen an editorial 
in the Chicago Tribune which had attracted his attention, and made 
inquiry of Joseph Medill and E. W. Patterson, editors of that paper, as 
to who was the writer thereof, and was informed that it was plaintiff. 
He thereupon requested that the dispatch aforesaid should be sent. 
Henry was informed by Patterson on the morning of the twenty-sixth 
of February of the receipt of the message stating that Griven was out of 
town, and left for home in the afternoon. He never communicated 
with plaintiff subsequently upon the subject of the message, and em- 
ployed another editor. 

Testimony was off ered by the défendant denying the receipt of any 
instructions from plaintiff with respect to the delivery of his messages 
at his office. Testimony was also introduced tending to show that 
the time when the message was filed by Josiah Given for Welker 
Given, Marshalltown, was 9 p. m., and not 8 : 15, p. m., as claimed 
by plaintiff; and this testimony included the office record kept by 
défendant, the statement of the receiving clerk, and the date of filing 
upon the message itself. It appeared that the usual hour of closing 
of fche Marshalltown office was 9 p. m., and the opening hour was 8 
a. m., and that it was closed and opened at thèse hours on the day 
in question. Testimony was also introduced tending to show a want 
of authority in Henry to employ a managing editor, and other matters 
with respect to the financial condition of Henry and the Denver Trib- 
une Publishing Company. 

The trial was to the court without a jury; Mr. Justice Miller and 
Judge Love sitting in the case. 

Phillips d Day, for plaintiff. 

Runnells & Walker, for défendants. 

Miller, Justice. The foundation of plaintiff's claim is that by the 
négligence of the défendants in conveying and delivering thèse mes- 
sages he lost employment as editor of the Denver Tribune, which he 
would otherwise hâve secured, and that as another man did by reason 
of this négligence get that employnent, for which he received from 
$4,000 to $5,000 for a period of time during which plaintiff only re- 
ceived a much smaller sum, he is entitled to recover the différence in 
this action. 

The first subject of inquiry, therefore, is the existence of such nég- 
ligence as would make défendant liable for any damages. The first 
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act of négligence charged to tbe défendant has relation to the deliv- 
' ery at Des Moines of the message from Patterson to plaintiff. It is 
Baid that the duty of the company was, immediately upon the rec-eipt 
of the telegram, to deliver it at the office of the governor, winch was 
the usual business place of plaintifï; and to make this duty cleaier, 
it is said that instructions were given by plaintiff to the company 
that ail messages for him should be delivered there. The tesfcimony 
does not sustain this assertion. The person to whom said directions 
should hâve been delivered says he received no such instruction, and 
other clerks and employés in the office of the company say the same 
thing. The plaintiff, who gives the only testimony on this subject, 
says that he at some time, not very definitely fixed, sent word by one 
of the messengers to hâve ail dispatches for him sent to the office of 
the governor's private secretary, which he was. But this was merely a 
verbal instruction or request to the messenger, which he may hâve con- 
strued as given for his own government, and which, if intended to gov- 
ern the actions of the company, was not delivered to the proper person. 
The duty of the messenger was to deliver messages from the tele- 
graph office, not to it. For the latter purpose he was the agent of the 
plaintiff and not the défendant. Besides, the proper mode of direct- 
ing the company on that subject is so obviously to hâve notified it or 
sent to it directions in writing, that a casual statement to a messen- 
ger, at some other place than the office, cannot be relied on to fis upon 
that company any légal obligation. 

It is next argued that the previous course of business between the 
parties made it the duty of the company to send the dispatch to that 
office; and, in support of this, the évidence of plaintiff shows that, as 
private secretary of the governor, he had been in the habit of reeeiv- 
ing télégraphie messages from that company at that place, and no- 
where else, and that there he received also telegrams of his own on 
private business. But it is not stated that any such private messages 
had been there delivered and received for him when he was absent 
from the city, or that the company had any reason to suppose that in 
such case he wished them to be delivered there. In the instance 
now in question, the défendant communicated with the governor's of- 
fice by téléphone, and received information, which was true, that plain- 
tiff was out of the city, and would be absent two days. The men in 
charge of the telegraph office sent the message to the résidence of plain- 
tiff, where it was received by his wife in due time, and telegraphed to 
Patterson, the sonder of the message, the information of plaintifï's 
absence from the city. For both thèse acts the défendant is blamed. 
In both of them we think the défendant did its duty. Its first obliga- 
tion was to the sender of the message. It was proper he should bo 
informed of the absence from the city of the party to whom it was 
sent, as it asked him to corne to Chicago that night. 

Without elaborating the matter we are of opinion, that when in- 
formed that plaintiff was out of the city, and would be for two days, 
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the company did the précise thing which it ought to hâve clone, 
namely, delivered the message to his wife at his résidence, and thus 
enable her, the most likely of ail persons in the world to know whero 
lier husband was, to send the message to hirn immediately. If she did 
not know where he was, it was the fault, if fault was in any one, ot" 
the plaintiff, who had neglected to inform her. The dispatch re- 
mained in her hands from 4: 30 p. m. until 7:09 p. M., and during tins 
tirae the golden opportunity was lost. We think this was contribu- 
tory négligence sufficient to defeat the action. For, even if, after this 
delay, when Josiah Given, father of plaintiff, undertook, at 1 o'clock 
p. m., to communicate with plaintiff, he had transmitted the original 
message, instead of an inquiry as to where it should be sent, the for- 
mer would hâve been received in time to enable him to go to Chicago 
that night. It is not easy to see, when ail parties were aware of the 
necessity of such prompt action, why the original message was not 
sent, instead of an inquiry to the same person as to where it should 
go. The delay thus occasioned defeafced the only other chance for his 
going to Chicago that night. 

But it is urged that there was négligence in sending the message 
to Marshalltown, when the father of plaintiff finally offered this orig- 
inal message for transmission. The office in Marshalltown, by custom 
or by orders from its superiors, closed at 9 o'clock p. m. Défendant 
prodoces the record of the dates of receiving, filing, and delivering 
messages, and the évidence of the receiving clerk, which show that 
this message was filed in the office at 9 o'clock, and therefore too late 
for transmission that night to Marshalltown. Also the date of its 
filing on the message itself, with proof that thèse entries are made 
truthfully, and in due course of business. 

Mr. Josiah Given testified, on the other hand, that he was in the 
office at 8 : 15 p. m., and there received the dispatch directing him to 
send the original message to plaintiff at Tremont House, Marshall- 
town. He says this, because he looked at his watch when he lef t the 
court-house to go to the telegraph office. He further testifies that, 
when he received his dispatch from his son, he began to repeat the 
message from Patterson, writing on a blank which had been given 
to him, but which he discovered was for a night message. He said 
he must hâve a day-message blank, as it was important, and must be 
sent at once. It was then suggested that the message might be re- 
peated from the one already in the office, and this *was determined on. 
How long a time ail this occupied, with the walk from the court-house, 
the receipt and examination of the message from plaintiff to his father 
to forward the dispatch to the Tremont House, the change of blanks, 
and the conversation, no one can tell. As the onus of proving the 
blâme resta on the plaintiff, we cannot say that any unnecessary delay 
by the office prior to 9 o'clock is established. 

It is said that the object might hâve been accomplished if those in 
charge of the office at Des Moines had known that the office at Mar- 
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shalltown closed its business at 9 o'clock, and had communicated 
that fact to Josiah Given. Itwas shown that they did not knowthis, 
and that they were not furnishcd with menus of knowing when the 
offices of the company ciosed for tue night at other places than Des 
Moines. The want of this information is assigned for négligence. 
But we do not see any sufficient reason for believingthat if Mr. Josiah 
Given had been told, when he offered his last message, that the office 
at Marshalltown was closed for the night, that he could hâve provided 
any other means of repairing the evil, and so the information, if com- 
municated to him, would hâve done no good. Nor do we see that it is 
the duty of the Western Union Telegraph Company to keep the employés 
of every one of its offices in the United States informed of the time 
when every other office closes for the night. The immense number 
of thèse offices ail overthe United States, the fréquent changes among 
them as to time of closing, and the prodigious volume of a written 
book on this subject, seem to make this onerous and inconvénient 
to a degree which forbids it to be treated as a duty to its custo- 
mers, for neglect of which it must be held liable for damages. There 
is no more obligation to do this in regard to offices in the same state 
than those four thousand miles away, for the communication is be- 
tween them ail, and of equal importance. 

The question of the remoteness of the injury, and want of any sat- 
isfactory measure of damages, has been ably discussed, and is one of 
much interest; but as we are of opinion that no such négligence is 
Bhown as to render défendant liable at ail, we forbear to consider that 
que +ion, and render judgment for the defendaiu 



Bean v. Oceanic Steam Nav. Co., L,imited. 
(Circuit Court, 8. D. New York. June 20, 1885.) 

1. Masteb and Servant — Unsafe Machjnery. 

Where an injury is caused by the use of unsafe machinery, which the em- 
ployer knew, or in the exercise of ordinary care should hâve known, was un- 
safe, and the employé did not know was unsafe, from his inability to examine 
or know about the machinery, the employer will be responsible. 

2. Same — Dttty of Employés. v 

Ordinary care on the part of an employer implies, as between him and his 
employés, not simply the degree of diligence which is eustomary among those 
intrusted with the management of the machinery used, but such as, having 
respect to the exigencies of the particular service, ought reasonably to be ob- 
served. Known and foreseen dangers, not neeessarily incidental to the busi- 
ness, are to be avoided if practicable, unless the employé knowingly accepta the 
risk. 

Motion for New Trial. \ 

Hermcm H. Shook, for plaintiff. 
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Everett P. Wheeler, for défendant. 

Shipman, J. This is a motion by the défendant for a new trial of 
an action at law, the jury having returned a verdict for the plaintiff 
for $1,250. 

The plaintiff, while emploj-ed in discharging cargo in the hold of 
the steamer Kepublic, a vessel of the défendant, was injured by the 
falling upon him of a draught containing boxes of goods that were be- 
ing hoisted out of the hold. This action was to recover damages for 
the injury. In stating the facts, I use, in part, the language of the 
defendant's counsel in his brief : 

"The défendant employed a stevedore to discharge cargo, and he engaged 
gangs of men who were set to work at the différent hatches; some being em- 
ployed in the hold to get out the boxes and bails of goods and place them on 
the draught, and others being engaged on the deck in working the machinery 
by which they were lifted, and others again being employed in putting them 
onto the pier ready to be taken away. A machine called a winch was the 
means employed, in combination with block and tackle, to raise the cargo out 
of the hold. This winch was composed of a central shaft, with a drum at 
eaeb end. The shaft was madc to revolve by being geared onto the shaft of 
a small donkey engine. It appeared that when there was a necessity for dis- 
charging cargo rapidly, and therefore discharging by the means oi'two whips 
at the same time from the saine hatcb, the rope running over the block of 
each whip was coiled around one of the drum-ends. On theother hand, when 
there was no necessity for haste, the rope was fastened to thecenteraxic, and 
then coiled around that. In this case it was impossible that the rope should 
slip if properly made fast, because of the attachment to the axle. In the case 
of its being coiled around the drum-ends, it was possible that it should slip 
if the man employed to coil the rope around the winch, and by means of this 
produce friction between the rope and the drum so that the rope would not 
slip upon it, did not coil the rope around a sufficient number of thncs, or if 
one of the coils should slip off so that the adhésion of the rope to the drum 
was not sufficient to counterbalance the weight of the load." 

While the man at the winch was endeavoring to take an additional coil 
around the "end" in order to hold the weight steadily, a coil slipped off, the 
rope slipped, and the weight dropped. Theoteum-shiplines in the cityof 2few 
York hâve for the last eight years used the two drum-ends in the same way 
in which the défendant used them and no serious accident has happened. 
Slight accidents to the workmen attire winch from the slippingoiï of the coil 
hâve occurred, which indieate that the use of the two ends is more unsafe 
than the use of the barrel. When heavy loads are drawn from the hold, the 
rope is attached to the center of the drum, because, in such cases, two or threo 
blocks are used to (livide the strain, and such an arrangement reqnires a 
great^r length of rope than can be used upon the "euds." The loads that were 
being taken out at the time of the accident were not heavy. 

The charge to the jury was to the effect that the question for fcheir 
détermination was whether the injury was caused by a lack of ordi- 
nary care on the part of the défendant in attaehing the rope to the 
winch in an unsafe method, or was attributable to the ordinary risks 
which are incident to a safe and prudent System, one of which is the 
carelessness of a co-employe. Ordinary care and the obligations of 
the master in regard to machinery to be used by his employés were 
defined in this language of the suprême court in Rough v. Raïlway 
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Co. 100 U. S. 213, and the jury were instrueted that ernployers were 
responsible if an injury happuned by the uso of unsafe machinery 
which the employer knew, or in the exercise of ordinary care should 
hâve known, was unsafe, and the employé did not know, from lus in- 
ability to examine or know about the machinery. 

The jury, by tlieir verdict, negatived the theory tliat the injury was 
caused by the négligence of the attendant at the winch, and found 
that it occurred by reason of the négligence of the défendant in oaus- 
ing the winch to be used in an unsafe manner, the plaintilï being ex- 
cusably ignorant of the unsafeness. 

The principal point which the défendant rnakes is that the ques- 
tion of liability for the use of the drum-ends "is not properly a ques- 
tion of négligence in the just sensé of the term. The use was inten- 
tional, and designed to effect a certain purpose, to-wit, the more rapid 
discharge of the cargo. The possibility of slipping was a risk inci- 
dent to this use. The point for the court to décide is whether the 
company is liable in damages for an accident incidental to the use of 
approved appliances for the discharge of cargo in cases where the use 
of thèse appliances involves a somewhat increased danger as com- 
pared with the use of the old appliances." This ingenious way of 
stating the question disregards the requirements which the suprême 
court bas recently declared are properly imposed upon employers 
with respect to the sélection of machinery to be used by their work- 
men, and considers the obligation as satisfied if the accident is inci- 
dental to the use of approved, though somewhat dangerous, appliances. 
The défendant would make the employer's liability hinge upon the 
question whether the appliances were the approved or customary ones ; 
and if they had received the gênerai sanction of employers, and had 
answered the purposes which they were designed to accomplish, the 
duty of ordinary care is complied with. 

The requisites of ordinary care are not satisfied by such a rule. 
"Ordinary care onits [a railroad company's] part implies, asbetween 
it and its employés, not simply the degree of diligence which is cus- 
tomary among those intrusted with the management of railroad prop- 
erty, but such as, having respect to the exigencies of the particular 
service, ought reasonabiy to be observed." Wabash Ry. Co. v. Mc- 
Daniels, 107 U. S. 4:54; S. C. 2 Sup. Gt. Eep. 932. Known and 
foreseen dangers, not necessarily incidental to the business, are to be 
avoided, if practicab'e, unless the employé knowingly aceepts the risk. 
At this point the défendant says that the use of the two ends of the 
winch is necessary to the business, and that while this system in- 
volves a certain degree of danger beyond that from the use of the 
central drum, the necessities of commerce hâve called for the use of 
double winches, and therefore the danger is incidental to the business. 
It iB by no means clear to my mind that speed and safety cannot be 
combined by the use of drum-ends which are so made as to hold the 
rope fkmly. If the présent method of constructing the "ends" is at- 
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tended with danger, such danger can be avoîded without serions ex- 
penditure of money or of thought. 

It is true that if the employé knows, or bas good reason to know, 
•when he enters upon the employaient, that dangerous appliances are 
being nsed, he assumes the risk of the injury which is ineidental to 
such use; but, in this case, the finding of the jury is to the effectthat 
the plaintiff was ignorant that the two ends were being employée!. 
The défendant insists that the finding was against the weight of the 
évidence. Upon the trial of the case, the attention of both court and 
counsel was principally directed to the question of the safety of the 
method which the défendant used, and both evidently thought that 
upon that question the case turned. Upon reading over the testi- 
monyl think that the jury might hâve erred in nofc finding for the de- 
fendant upon the point of the plaintiff's knowledge or character ofthe 
appliances, but the testimony on that subject was not of the etrength 
which Bhould justify granting a new trial. 

The motion is denied. 



Oliver v. Pullam. 

{Cii cuit Court, W. D. Norfh Carolina. May Term, 1885.) 

State Lands— Bjectmknt— Grant Obtained bt Feaud. 

That a grant of state land was founded upon "a fraudulent entry, and ob- 
tained by false and fraudulent practices," cannot be availed of in an action of 
ejectment brought by a senior grantee to vacate such grant. 

2. Same — Colob of Title — Advehse Possession — North Carolina Statute. 

A fraudulent grant of state land may be color of title and become a good 
title if the fraudulent grantee hold actual adverse possession for seven years 
against a senior grantee who bas a right of entry and a rieht of action to re- 
cover possession, and is under no disability mentioned in the statutes. 

3. Same — Statuts of Limitations — Subséquent Insanitt. 

When a statute of limitations lias begun to run, no subséquent disability will 
restrain its progiess. 

Civil Action to Eecover Land. 

Jones & Hardwick, for plaintiff. 

P. J. Sinclair, for défendant. 

Dick, J. This case is submitted for détermination upon briefs and 
a statement of facts agreed upon by the counsel of the parties. Both 
parties claim the land in controversy from the state under grants 
which are conceded to be regular in form. The grant of the plain- 
tiff was issued July 13, 1846, and he has never had actual possession 
of any part of the lands included in the grant of défendant. The grant 
of défendant is dated twenty-first of December, 1847, and he has had 
continuous possession of that part of the land included in both grants, 
and has cultivated, and exercised other acts of ownership ovèr the 
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same, from Deceinber, 1869, to the commencement of thîs action. 
The respective grants contain other lands besides those in contro- 
versy; and this case présents questions of law arising from lapping 
of grants, which hâve been frequently considered in the courts of this 
state. The senior grant conveyed the title of the state to the plain- 
tiff, and he is entitled to recover in this action, unless he has lost his 
remedy by lâches, and the lapse of time specified in the statute of 
limitations of this state. 

The défendant pleads the statute, and insists that his actual ad- 
verse possession, under colorable title, for more than seven years, un- 
der known and visible boundaries, constitutes a perpétuai bar to the 
claim of the plaintif!. The plaintiff, in his reply, insists that the 
defendant's grant and actual possession does not constitute the color- 
able title and adverse possession required by the statute, as such 
grant is void, — being founded upon "a fraudulent entry, and was 
obtained by false and fraudulent practices." No regular demurrer 
was filed to this reply, but in the case agreed the défendant 'admits 
the truth of the allégations for the purposes of this action, and insists, 
as by demurrer, that they are irrelevant and immaterial. A grant 
is the conveyance by which the state passes its title to portions of 
the public lands, and the law has made various provisions as to the 
manner in which such transfer of title shall be made. When the 
proper ofEcers of the state hâve authority and jurisdiction to issue a 
grant for public land, it cannot be collaterally impeached for defects 
or irregularities in any preliminary proceeding, or for fraud in ob- 
taining it; because it is the act of the sovereign, tested by the great 
seal, and stands on the footing of a record, and is valid until set 
aside by a direct légal proceeding for that purpose. But where the 
state had previously granted the land, or the officers had no authority, 
or exceeded their jurisdiction, the grant is absolutely void, and may 
be so treated in an action of éjectaient. Harshaw v. Taylor, 8 Jones, 
Law, 513; Smelting Go. v. Kemp, 104 U. S. 636. 

The distinction between voidable and void grants has been clearly 
defined in the décisions of the suprême court of this state, in cases 
relating to such matters. If the land is vacant, and the subject of 
entry, the grant can only be impeached by a direct proceeding for that 
purpose. When the land is not vacant, or the subject of entry, the 
grant is void, and advantage may be taken in an action of ejectment. 
Hoover v. Thomas, Phil. Law, 184. If a juniorgrantcovers in part land 
which had been previously granted, (as in this case), it will be good 
for the land comprehended in it which had not been granted. Hough 
v. Dumas, 4 Dev. & B. Law, 328. As to the part previously granted, 
the junior grant is void, and does not in any way hinder the senior 
grantee from asserting his title in an action at law, brought within the 
period required by the statute of limitations. 

If the junior grant was obtained by fraud, with knowledge of the 
previous grant, and the first grantee thinks himself aggrieved by 
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such cloud upon his title, he may institate légal proceedings to hâve 
the junior grant vacated; and if such fraud and knowledge are clearly 
established by évidence, then the court in which such proceedings are 
pending may vacate the junior grant in toto. Until such judgment 
has been rendered, such junior grant is valid as to lands not included 
in the senior grant. Hoyt v. Rich, ê Dev. & B. Law, 533. 

The doctrine of the common law, so strongly urged in the argument 
of the plaintiff' s counsel, that "fraud vitiates every species of con- 
tract," is true in a gênerai sensé, but it must be reached in the regu- 
îar and authoritative manner provided by law, and by parties entitled 
to institute such légal proceedings. 

The plaintiff in his reply allèges that the grant of the défendant is 
void because it was founded upon "a fraudulent entry, and was ob- 
tained by false and fraudulent practices." This is not good pleading. 
It is well settled that a grant cannot be collaterally impeached in an 
action of ejectment for any antécédent fraud practiced upon the 
state. A good allégation in pleading is a statement of fact which, if 
denied, will form a proper issue, and which the rules of law will allow 
to be proved on the trial. Anything which ia not allowed to be 
proved, cannot be properly alleged, and may be struck out on motion. 
If a regular demurrer had been filed to the reply in this case, it 
would not hâve admitted the truth of the allégations of fact and the 
conclusions of law as stated. A demurrer only admits the facts that 
are relevant and properly pleaded, and never admits conclusions of 
law or matters of inference and argument, however clearly stated. In 
the case agreed, the counsel of the défendant admits the truth of the 
allégation for the purposes of this action, but insista, as by demurrer, 
that they are irrelevant and immaterial. His purpose was to admit 
such matters only as would hâve been admitted by a formai demur- 
rer. 

Passing over the questions that arise upon the informai pleadings, 
and considering the allégation of fraud upon the state as true, it 
cannot be availed of in this action to vacate the grant of the de- 
fendant in toto. It appears, therefore, that the défendant claims 
under a grant which is not entirely void, and contains well-defined 
boundaries, and he has been in the actual adverse possession of the 
land in controversy for 16 years, exercising ail the rights of owner- 
ship. This condition of things seems to comply with ail the require- 
ments of the state statute of limitations for securing titles to lands 
held adversely to the owner under colorable title. He has 1 long ex- 
posed himself to the action of the plaintiff, who had the superior title. 
The law considers every man cognizant of his own tit)e, the bound- 
aries of his land, and the character and extent of the possession held 
by himself or an intruder, and reqnires that he shall, in a reasonable 
time, assert, by appropriate légal remédies, his rights against unlaw- 
fui intrusions and eneroaehments. 

There are numerous instances where the state has granted landa 
v.24F,no.3— 9 
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which had been before granted, and the suprême court of this state lias 
decided, in many cases of lapped patents, that if the junior patentée 
bas held actual adverse possession of the lappage for seven years, 
he acquires title to that portion of the land embraced in both patents. 
If the Benior patentée has not been in actual possession of any of the 
lands embraced in his patents, then the actual possession of tlw 
junior patentée of a part of the lands common to both, extends bis 
claim to the boundaries of his patent. McLean v. Murchison. 8 
Jones, Law, 38. As the plaintiff did not avail himself of his full and 
adéquate légal remédies, he cannot justly complain that the statute of 
limitations, founded in the wise and salutary public poliey of giving 
repose to possession, and quieting titles to land, now dénies the rem- 
édies so long neglected. 

I am of opinion that the junior grant of défendant would constitute 
color of title even if its boundaries were entirely covered by the sen- 
ior grant of the plaintiff. Hoylev. Logan, 4 Dev. Law, 495. It has ail 
the éléments of color of title. It is a written document of title under 
the great seal of the state, regular in form, professing to convey the 
land, with well-denned boundaries, and showing the character of the 
possession held under it to be adverse to ail claimants. McConnell v. 
McConneU, 64 N. C. 342. If the grant was obtained by the fraudu- 
lent practices alleged, it was not an absolute nullity. The effect of 
ordinary fraud is not absolutely to avoid the contract or transaction 
which has been caused by such fraud, but to render it voidable at 
the option of the party defrauded. The state had a right to rescind 
the grant of défendant for the fraud practiced, but until rescinded it 
operated as color of title againstthe senior grantee. Hoyle v. Logan, 
supra; McRee's Heirs v. Alexander, 3 Hawks, 332; 1 Dev. Law, 321. 

The grant of défendant, when issued, did not hinder the plaintiff 
in asserting his superior rights of ownership, and affected his inter- 
ests only incidentally as a cloud upon his title. There is no évidence 
that the défendant intended to perpetrate a fraud or injury upon the 
plaintiff by procuring a grant in préjudice to his known previous 
title, and the law never présumes a fraud or a wrong. As no fraud 
was committed against the plaintiff, he could not hâve avoided the 
grant under a direct proceeding, (Hoyt v. Kich, supra,) and he cannot 
raise in this action of ejectment the question of fraud as between the 
grantor and grantee, and thus look beyond the grant. Spencer v. 
Lapsley, 20 How. 264. 

The phrase "color of title" signifies some written document which 
appears to be a title to land, but is not a good title. The object of 
the législature in enacting the statute of limitations to quiet the pos- 
session of land and settle titles, was not to protect good titles, as they 
could be secured in an action at law, but colorable titles that were void 
and worthless unless accompanied by possession. Even a fraudulent 
deed may be color of title and become a good title if the fraudulent 
grantee holds actual adverse possession for seven years against the 
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owner, who has a right of entry and a right of action to recover pos- 
session, and is under no disability mentioned in the statutes. The 
adverse possession of the occupant exposes him to the action of the 
rightful owner, and if he neglects to assert his rights in the manner 
provided by law, he must accept the resuit of his own folly and nég- 
ligence. 

A deed void for fraud, under 13 Elizabeth, does not constitute color 
of title against creditors, as the possession of the fraudulent grantee 
is regarded as the possession of the fraudulent grantor, and not ad- 
verse to creditors. A ci*editor has no spécifie title to the land fraud- 
ulently conveyed, or right of action to recover possession. His right 
is enforced by selling the land under an exécution founded upon a judg- 
ment for his debts. As soon as the land is sold, the purchaser ac- 
quires a title and right of action, and the fraudulent deed begins to 
operate as color of title. Cowles v. Coffey, 88 N. C. 340. 

In some of the states statutes of limitation require that the color- 
able title which shall ripen into a perfect title shall be acquired and 
held in "good faith." Tins question of goodfaitk is generally held to 
be material only when a person is elaiming constructive possession 
under color of title, and does not apply where there is a disseizin of 
the true owner, and an actual, open, and adverse possession, which 
exposes the claimant to an action by the true owner. 

There is no provision as to good faith in the statut e of limitations 
of this state. This statute is a peremptory and inflexible rule of law, 
which terminâtes the right of the légal owner, and protects the adverse 
claimant in his actual possession, not out of regard to the merits of 
his case, but for the reason that the real owner has acquiesced in an 
adverse possession so long that he is not entitled to a remedy for the 
enforeement of his légal title. In such a case the only inquiry is, has 
the actual possession been sufficiently open, hostile, and continued 
for the time required by the statute, as against a person not under 
disability, and having a right of entry and right of action ? A stat- 
ute so manifestly remédiai and bénéficiai in its object ought to be 
liberally construed by the courts, so as to extend, rather than restrict, 
its opération. Reddick v. Leggat, 3 Murph. 539. 

The admitted fact that plaintiff became non compos mentis soon 
after the statute began to operate, cannot be availed of in this ac- 
tion; for it is a well-settled gênerai rule that when such a statute has 
once begun to run, no subséquent disability will restrain its pregress. 

After a careful considération of the briefs, the case argued, aud the 
pleadings, I think that judgment should be entered for défendant. 
It is so ordered. 
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In re Boberts, Habeas Corpus. 1 
(District Court, S. D. Georgia, B. D. May 5, 1885.) 

1. Inter-State Extradition— Jurisdiction of Fédéral Courts. 

The fédéral and state courts hâve concurrent jurisdiction in cases of extra- 
dition. The judgments of the latter do not conclude the former on tliis féd- 
éral question, but are entitled to great respect, and are strongly advisory. 

2. Bame — Indictment for Felony against Several Défendants. 

Under the New York statutes an indictment against several défendants, 
charging grand larceny, — a felony, — is good without averments showing the 
degrees of guilt, whether as principal in the first or second degree, or as acces- 
sory before or after the façt. 

3. Same — Allégation of Incorporation. 

It seems that an allégation that a défendant stole the bonds of the Bethlehem 
Iron Company, without alleging the corporate character of such company, is 
insufficient ; but the safer and better rule is to remit the question to the courts 
of the state in which the indictment was found. 

4. Habeas Corpus — What mat be Investigated upon. 

In a case arising on writ of habeas corpus, sued out to détermine the legality 
of an arrest under proceediugs for extradition, the court cannot investigate the 
question as to the guilt or innocence of the défendant. 

5. "Fugitive from Justice" — Who Is. 

One who goes into a state, and commits a crime, and returns home, is as 
much a fugitive from justice as though he had committed a crime in the state 
in which he resided and then fled to some other state. 

Eoberts, président of the Augusta Bank, had been arrested by ex- 
ecutive warrant of the govèrnor of Georgia, issued on the réquisition 
of the govèrnor of New York. While in the custody of the agent of 
the latter state, the writ was sued out by the prisoner. 

J. C. G. Black, Hook é Montgomery, George A. Mercer, and H. D. 
D. Twiggs, for petitioner. 

Frank H. Miller, Chisolm & Erwin, and Boyldn Wright, contra. 

Speeb, J. The constitution of the United States, art. 4, § 2, pro- 
vides that a person charged in any state with treason, felony, or other 
crime, who shall flee from justice, and be found in another state, 
shall, on the demand of the executive authority of the state from 
which he fled, be delivered up to be removed to the state having ju- 
risdiction of the crime. This provision of the organic law received 
the careful considération of the fédéral convention. Certain changes 
were made in phraseology showing the settled purpose of its framers 
to make it the policy of the Union to surrender in one state the fu- 
gitives from justice in another. It is a settled rule of interstate com- 
ity, and imposes an absolute obligation on each state in a proper case 
made before its chief executive officer, to surrender and facilitate the 
extradition of parties charged with crime in the other states of the 
Union. By the act of congress of 1793, (section 5278 of the Eevised 
Statutes,) appropriate législation for the enforcement of this constitu- 
tional provision was had; and this législation has itself received the 

1 Reported by W. B Hill, Esq. , of the Maçon bar. 
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lofty sanction afforded by the approval by the suprême court of the 
United States of its constitutionality and effectiveness to enforce the 
original compact between the states upon this subject, so important 
to the punishment of crime and the maintenance of social order. 
Prigg v. Corn. 16 Pet. 539. Nor hâve the several states been tardy 
in ihe enactment of auxiliary législation to accomplish the object 
for which the national law is framed; and the state of Georgia 
is direct and explicit in its enactments to this end. See Code, §§ 
54-58. 

While the duty of the executive is thus plainly marked out, it is 
also the province of the courts on inquiry, by means of habeas corpus, 
to détermine the legality of the détention of the party whose extra- 
dition is sought ; and since the fédéral législation of necessity is in- 
voked to extradite the prisoner, the courts of the United States hâve 
juiïsdiction to détermine the question of the legality of his arrest. 
Eev. St. 735. The courts of the state bave also concurrent jurisdic- 
tion of the same question, buttheresulting judgmentsof this jurisdic- 
tion are not necessarily décisive, and do not conclude the courts of 
the United States on this fédéral question, though they are entitled to 
great respect, and are strongly advisory. 

In the case before the court, the duly-authenticated copy of the 
indictment of the défendant and one Walton for the offense of grand 
larceny, said indictment purporting to hâve been returned by the 
grand jury of the state and county of New York, together with the 
réquisition of the governor of the state of New York, and the consé- 
quent order of the governor of Georgia, is presented as the warrant 
for the arrest and proposed extradition. 

It is objected by the coansel for the relator that the indictment 
does not show a proper charge of crime. It is urged that the crime 
set out, to-wit, grand larcèny, is a felony, and that the indictment is 
against several défendants, and that there are no averments showing 
the degrees of the guilt, whether as principal in the first or second 
degree, or as accessory before or after the fact. This objection, in the 
opinion of the court, would hâve been dangerous to the validity of 
the indictment, it being a felony, under the rules of the common law. 
This indictment, however, must be considered in the light of the stat- 
utory régulations pertinent thereto in the state of New York, and we 
find that in that state parties charged with felony are indicted jointly, 
precisely as were misdemeanors at common law. 2 Eev. St. N. Y. § 
698. 

In New York it appears that this rule applies to the whole range 
of félonies, and, as a conséquence, it follows that principals in the 
second degree may be indicted and prosecuted as principals in the 
first. This is the doctrine of the common law, where the punishment 
is the same. Archb. Crim. PI. (8th Amer. Ed.) 63. The objection, 
therefore, is not sustained. 

It is further objected to the legality of this détention that the in- 
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dictaient does not properly allège the ownership of the bonds allège d 
to hâve been stolen, and that the allégation that they were the bonds 
of the Bethlehem Iron Company, without alleging the corporate char- 
acter of such company, is a fatal defect. Unquestionably there is au- 
thority pointing to this conclusion. After careful and anxious con- 
sidération of this question the court feels it to be improper that it 
should discharge the défendant on this ground, and thinks it in every 
view safer and the better rule to remit the question of the sufficiency 
of the indictment to be tried and determined by the courts of the 
state in which it was found. The settled policy of the government 
being to facilitate the extradition of fugitives charged with crime, and, 
in view of the great importance of tins policy to the commercial pros- 
perity of the country and the integrity in business transactions be- 
tween the citizens of the several states, it would be a dangerous préc- 
èdent, and as well in conflict with eminent authority, to hold that 
such matters of technical irregularity must deny the extradition. 

Certain affidavits are also offered by the relator, the practical ef- 
fect of which is a déniai of guilt. It is sufficient to say that the court 
in this proceeding will not consider that question. A proper charge 
of crime having been presented to the court, it is our undoubted duty 
to décline to investigate the guilt or innocence of the prisoner. The 
authorities upon this question are numerous, conclusive, and adverse 
to the contention of the counsel for relator. It would be otherwise 
were the arrest made upon preliminary process, and before indict- 
ment. In that event investigation would be had, at least, to disclose 
if there bea prosecution in good faith, and if there be probable cause 
to suspect the guilt of the party accused. 

It is further urged, and with great apparent confidence, by the dis- 
tinguished counsel for the relator, that the facts do not show that the 
relator is a fugitive from justice. It is the opinion of the court that 
one who goes into a state and commits a crime, and then returns 
home, is as much a fugitive from justice as though he had committed 
a crime in the state in which he resided and then fled to some other 
state. 

With the other considérations personal to the relator, advanced by 
counsel, the court can properly hâve no concern. The law is inex- 
orable, and the court is but its servant, and must, like ail others, obey 
its teachings.. The writ is disallowed, and the pétition of the relator 
dismissed. 
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United States ex rel. Wagner v. Gibbon. 1 

(District Court, D. Nebraska. April 8, 1885.) 

Enijstment of Mjnor — Consent op GuARDrAN— Falsk Apfidavit as to Age. 
A minor over 16 years of âge, who, at the time of bis enlistment, makes affi- 
davit that he is 21 years of âge, will not, oq his own application, be released 
on habeas corpus, on the ground that he was a minor at the time of his enlist- 
ment, and that the written consent of his guardian was not obtained. 

Habeas Corpus. 

Dundy, J. George M. Wagner, the relator, enlisted in the regnlar 
army, at Port Omaha, on the twenty-third day of September, 1882, 
to serve for five years. At that time and place, he went before Lient. 
Butler D. Priée, a duly-authorized recruiting officer, and made his 
application, in due form, to join the army. He made affidavit before 
the recruiting officer that he was 21 years of âge, and that there was 
no légal impediment existing to his enlistment. After serving 19 
months, he has evidently tired of the service, and now seeks to be dis- 
charged, solely on the ground of minority at the time of enlistment. 
Gen. Gibbon, who is temporarily in command of the department of 
the Platte, made return to the writ, and hearing was had on the mer- 
its of the application. 

The proof produced seemed to establish the fact that the relator 
was born in Lincoln connty, Illinois, on the fourth day of July, 1864. 
At the time he enlisted his parents were dead. Prior to his enlist- 
ment he had a guardian, duly appointed by an Illinois court, and that 
guardian never did at any time, so far as known, give his written 
consent to the enlistment of his ward. There is nothing in the laws 
of the United States that makes it unlawful for a minor over 18 years of 
âge to enlist in the army. He is certainly compétent to make such a 
contract nnder some, though possibly not under ail, circumstances. 
If the natural guardians — that is, the parents — be living, they are en- 
titled to the services and the custody of the minor until he attains his 
majority. If the natural guardians are dead, and a lawful guardian 
exists, he is also entitled to the custody of his ward until he attains 
his majority. Hence it is that the law requires the written consent 
of parent or guardian to the enlistment of a minor, in order to make 
itvalid. But tins limitation on the right of minors to enlist, applies 
only to those who hâve a parent living, or who hâve a lawful guard- 
ian at the time of the enlistment. A minor 18 years old can, undoubt- 
edly, make a valid contract of enlistment, binding on ail coneerned, 
if he has neither parent nor guardian at the time of making such con- 
tract. 

When congress revised the laws, it recognized the right of the par- 
ents to the custody, service, and control of their minor children, and 
the right of guardians to the custody and control of their wards; and 
if either see proper to exercise such control they cannot be deprived 

•Reported by Robertson Howard, Esq., of the St. Paul bar. 
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of the right to do so in such cases without they give their written 
consent for the enlistment of minor or ward. It is possible that this 
right may be asserted and maintained at any time during the exist- 
ence of the minority or guardianship, if the party entitled to the cus- 
tody of the minor or ward makes proper application therefor. But it 
seems to me that this law was made for the exclusive benefit of par- 
ents and guardians, so as to the better enable them to perforai the 
parental or guardians* duty. This they might not be able to do if the 
minor or ward owed obédience to another authority. The same rea- 
son does not apply to the minor or ward; and, so far as he is con- 
cerned, especially in this and similar cases, I can see no good reason 
for holding that a contract of enlistment, made under such circum- 
stances, must be declared absolutely void as against the party en- 
listing, though it may be so as against the parents or guardian, if no 
written consent be given for the enlistment. The guardian does not 
hère seek the custody and control of his ward. It is the ward who 
cornes into court and asks to hâve declared absolutely null and void 
his own deliberate act and deed, after he had stood by the same for 
more than 18 months. This, I think, canhot be done; more espe- 
cially when the enlistment was one of the very fairest, and when the 
recruifr swore positively that he was 21 years old at the time of en- 
listment. He was perfectly well advised of what he was doing when 
he made the oath, as he himself admitted on this hearing. He must 
not be permitted to take advantage of his own wrong under such cir- 
cumstanceB, nor to stultify himself in such an unusual manner. 

The prayer of the petitioner is therefore denied, and heisremanded 
to the custody of the respondent. 



Ellison v. Harteanft. 

tOireuit Court, E. D. Pennsylvanie/. April 28, 1885.) 

Customs Duties — Dress Goods Comfosed m Whole or in Part of Woot* 
The distinction between goods coraposed wholly of wool and other purely 
animal products and such as are/snlyin part so composed, maintained; follow- 
ing treasury department décision No. 6,3?1. 

At Law. 

F. P. Prichard, for plaintiff. 

J. K. Valentine, contra. 

Butler, J. When the question involved was first brought to the 
notice of the treasury department, the language "ail such goods," 
used in the proviso to the paragraph beginning "Women's and chil- 
dren's dress goods," in the act of 1883, c. 121, Sched. E. N. (St. p. 
505,) was held to apply to the same goods only, described by the 
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same language when employed a little earlier in the paragraph ; and 

consequently the opération of the proviso was confined by the seere- 
tary to goodB manufactured exclusively of animal product — wool, bair, 
etc. When the question was afterwards submitted to the attorney 
gênerai, he adopted the same view of this language in the proviso ; 
but, evidently mistaking the limited sensé in which it was before used, 
he applied it to the entire paragraph, so as to include in its opéra- 
tion or effect goods manufactured in part of other materials. That 
the original construction by the secretary was correct, we do not 
doubt. Not only does it conform to a correct reading of the para- 
graph when considered by itself, but it is consistent with the spirit 
of récent législation by congress on the subject to which it relates. 
It continues the distinction between goods composed wholly of wool 
and other purely animal products, and such as are only in part so 
composed, while a différent construction would obliterate this dis- 
tinction, as soon as the new standard of value, mentioned in the pro- 
viso, is reached. 
Judgment must accordingly be entered for the plaintiff. 



In re Joseph, Bankrupt. 
{Circuit Court, S. D. New York. 1885.) 

1. Bankruptcy — Composition — Reposai, of Dtsciiarge. 

An adjudication that a bankrupt is not entitled to a discharge will not bar 
proceedings for a composition with his credilors. 

2. Same — Composition, how Considered on Keview by Circuit Court. 

Whether it is expédient to accept the perceutage offered by a bankrupt is a 
question primarily for the creditors to détermine. And although the percent- 
age may be very small, when they hâve déterminer] it, and theii action lias 
bei-n approved by the district court, the circuit court, upon review, will not 
interfère. 

In Bankruptcy. 

Wallace, J. The bankrupts applied for a discharge and were op- 
posed by some of their creditors under the provisions of section 5 110, 
and their discharge was refused. Thereafter they proposed a com- 
position, and the majority of the creditors resolved to accept it. Tue 
district court approved the ferma, and ordererl* the recording of the 
resolution. The creditor who opposed the composition has petitioned 
for a review of the order of the district court, and now insists that 
the application of the bankrupts for their discharge, and the déniai 
thereof by the court, was a bar to the proceedings for a composition. 
An adjudication that a bankrupt is not entitled to a discharge may 
conclude him from obtaining a discharge upon a subséquent applica- 
tion in the same proceeding. Re Brockway, 21 Blatchf. 136; S. C. 23 



138 FEDERAL EEPOETEB. 

Pbd. Rep. 583. But there are no décisions which hâve been brought 
to the attention of the court holding that such an adjudication is an 
estoppel to proceedings in composition. The contrary was decided 
by Judge Blatchford, In re Odell, 16 N. B. E. 501. It ia not appar- 
ent why it should hâve any such effect. A décision, however formai 
and conclusive, that a bankrupt has been guilty of acts of commis- 
sion or omission which deprive him of the right to a discharge, when 
he applies for one as a matter of statutory privilège, does not pur- 
port to adjudge that he cannot adjust his debts with his creditors, 
either by a voluntary arrangement or by a compromise under the pro- 
visions of the bankrupt act. 

The bankrupt act provides two modes by which a bankrupt maybe 
discharged from his debts : one by an application to the court show- 
ing that he has complied with the requirements of the law, and that 
ail the conditions exist which entitle him to a discharge; andanother 
by effecting a composition with his creditors. If he pursues the firat 
mode, the opposition of a single creditor may defeat a discharge, al- 
though ail the other creditors consent. If he adopta the second, a 
majority of his creditors, in a proper case and with the approval of 
the court, may détermine that ail his debts shall be satisfied upon 
specified conditions, and the proceedings in bankruptcy be practically 
terminated, against the objections of a minority of creditors. There 
is nothing in the language of the act, or indicated by its gênerai scheme 
and policy, which compels him to elect between adopting the one or 
the other of thèse two modes of obtaining a release from his debts, 
or which precludea him, if he adopts one and fails, from adopting the 
other afterwards. Even if he has obtained his discharge by the first 
mode, there is nothing in the act which prevents him from offering 
terms to his creditors and effecting a statutory payment of his debts 
by a composition. 

The provisions which authorize a composition are highly bénéficiai 
to creditors. They allow the majority, under proper circumstances, 
to close the bankruptcy proceedings without waiting -the often slow 
processes of officiai administration, and they offer an incentive to 
the bankrupt to co-operate by putting it out of the power of a single 
creditor, or a minority of creditors, to defeat his discharge. In the 
absence of any expressed restrictions in the law, it should not be 
held that any act or omission o£ a bankrupt can operate to préju- 
dice the creditors from entering into a composition whenever- they 
deem it best to do so. 

No other spécifie objection is urged against the composition. Al- 
though the percentage offered by the bankrupt, and ( iccepted by the 
creditors, was very small, the question whether it was expédient to 
accept it was primarily one for the creditors to détermine; .,nd after 
they hâve determined it, and their action has been approved by the 
district court, this court upon review will not interfère. Re Wronkow, 
15 Blatchf. 38; Re Wilson, 16 Blatchf. 112. It has been assumed 
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that the opposing créditer had a right to be heard in the proceed- 
ings. It is therefore not necessary to détermine whether the ob- 
jections to his appearanoe, which hâve been urged, are well taken. 
Whether the judgment he has obtained against the bankrupts, after 
their discharge was refused, and before the composition, is afïected by 
the composition proceedings, is a question which does not arise hère, 
but is more properly to be considered by the court in which he has 
obtained his judgment. 

The order of the district court is affirmed. 



Caky and others v. Wolff and others. 
(Circuit Court, S. D. Neio York. February 7, 1885.) 

1. Patents for Inventions — Patentabilitt — Spiral Spkings — Use oit Hbat. 

Patent No. 116,266, dated Juoe 27, 1671, and granted to Alanson Gary, lield 
a patentable invention. 

2. SAME — iNPriNGEMENT. 

Patent Ho. 116,266 Md infrincred by deffinrlnnta by ihoir use of the Cary 
process l'or the same purpose, aud with the mime '■esiilt. althougli they use a 
higher degree of heat. 

In Equity. 

Robert H. Duncan and Samuel A. Duncan, for orators. 

Charles D. Adams and Frederick II. Betts, for défendants. 

Wheeler, J. This suit is brought upon letters patent No. 116,- 
266, dated June 27, 1871, and granted to the orator Cary, for an 
improvement in mode of tempering springs. The spécification sets 
forth that the invention relates to spiral springs usually madeincon- 
ical form, of steel wire, used in upholstering chairs, sofas, and for bed- 
bottoms; describes the manner of making them by coiling and forc- 
ing hard-drawn steel wire to the pr.oper shape, whereby the outer por- 
tion of the wire is stretched, and the inner portion crushed, and its 
strength, elasticity, and durability greatly reduced; statesthe discov- 
ery that subjecting them to a degree of heat known as spring-temper 
heat, about 600 deg., more or less, for about eight minutes, will re- 
store the wire to its normal condition by producing a complète homo- 
geneity of the métal, and greatly increases their value. The claim 
is for the method of tempering furniture or other coiled springs sub- 
stantially as described. The défendants subject sueh springs, after 
being coiled, to a degree of heat beyond the range of what is known 
among artisans in tempering steel as spring-temper heat, and beyond 
600 deg., for the purpose of restoring the elasticity and strength of the 
wire to its normal condition. They set up want of patentable nov- 
elty in the invention, and deny infringement of the patent, as défenses 
to the suit. 
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If the patent was for the process merely of tempering steel by 
merely subjeeting it to heat it would apparently be anticipated in 
several ways. That process was known to experts and artisans and 
described with particularity in books bef ore the date of this invention. 
The process of the patent does not merely add temper as a quality to 
steel which did not hâve it before; it restores the lost strength and 
elasticity of the wire conséquent to the displacement of the particles 
of which it is composed by the process of making it into springs. 
The discovery was that the application of heat would effect that re- 
sto ration, which is a différent thing from tempering. Subjection to 
heat for casting and tempering, and to produce malleability and for va- 
rious other purposes, was well enough known, but it was not known for 
this purpose until it was applied to this kind of springs in their pe- 
culiarly weakened state. The discovery was of a new application of 
an old process which produces a new and highly useful resuit. Wire 
bells for clocks were made to hâve sonorous properties by the same 
process, in kind, but for a différent purpose and with a différent re- 
suit. What seems to be the nearest to this is the method of shaping 
and spacing the coils of hair balance springs for marine clocks by 
coiling the wire into a mould of the required shape, called a snail, 
and subjeeting it to heat while there in shape to inake it retain its 
place. But there was no displacement of the particles, of which the 
wire was composed, by distortion, and the process was not a restora- 
tion of any lost quality, but a mère shaping of the wire into the arti- 
cle desired. That the discovery of this effect of restoration by this 
mode was new hardly admits of question upon the évidence. Ex- 
perts called by the défendants admit that they did not believe the 
resuit would be produced until they saw the process tried in connec- 
tion with this litigation. And that this production of a new and use- 
ful resuit by a new application of a process, although old, is patenta- 
ble seems to be clear. Crâne v. Price, 1 Webst. Pat. Cas. 393; 
Smith v. Goodyear Go. 93 U. S. 486; Loom Co. v. Higgins, 105 U. 
S. 580. 

It is claimed that the application of this process to the very pur- 
pose of restoring this kind of springs was known to and made by J. 
Joseph Eagleton prior to the invention by Cary, upon which knowledge 
the application for letters patent No. 122,001, as involved in Eagleton 
Manufg Co. v. West, Bradley & Cary Manufg Co. 111 U. S. 490, 
S. C. 4 Sup. Ct. Hep. 593, was founded. Eagleton, however, ap- 
pearB to hâve done nothing in this direction to such springs but to 
japan them and bake on the japan at a degree of heat lower than 
will produce good results in restoring strength and elasticity; and 
neither he, nor those who followed up his application, appear to hâve 
known of the benefits of the subjection of the strained spring toheat 
until after Cary's invention. What they knew and did would not 
bring the knowledge of Cary's discovery to others any more than to 
themselves, nor affect the validity of his patent. Colgate v. W. U. 
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Tel. Co. 15 Blatchf. 365; Tilghman v.Proctor, 102 U. S. 707. The 
patentée was the meritoiïous discoverer of this application and effect 
of the process, and his patent for it appears to be valid. 

The défendants use Cary's process for the same purpose, and with 
the same resuit, although they use a higher degree of heat. The patent 
does not limit the process to any précise heat. The substance of the 
patented invention is taken, and the use of more heat does not make 
the process différent in principle from the patented process. Tilgh- 
man v. Proctor, supra. The extent of the infringement is not im- 
portant now. Any infringement entitles the orator to a decree. 

Let a decree be entered for an injunction and account accordingto 
the prayer of the bill, with costs. 



Cary and others v. Lovell Manuf'g Co., Limited. 

[Circuit Court, W. D. Pennsyfoania. iTune 12, 1885.) 

Patents foe Inventions — Infringement — Piîeliminak? Injunction — Pbe- 
vious Adjudication as to Validity of Patent. 

Upon a motion for a preliminary injunction, where infringement is clear, the 
court will accept and follow an adjudication sustaining the patent made in 
another circuit, on a final hearing, and aller full considération. 

In Equity. 

George H. Christy, W. C. Witter, and W. H. Kenyan, for complain- 
ants. 

John K. TIallock and Wm. Bakewell, for défendant. 

Acheson, J. This case is now before the court on a motion for a 
preliminary injunction. 

The suit is upon letters patent No. 116,266, granted on June 27, 
1871, to Alanson Cary, whose invention relates to spiral springs, 
usually made in a conical form, of hard-drawn steel wire coiled and 
foreed to proper shape. In the ordinary opération of bending or coil- 
ing the wire into springs, the métal (the spécification states) is un- 
avoidably weakened, the outer portion of the wire coil being drawn or 
stretched, while the inner portion is crushed or shortened. The in- 
vention consists in a process for restoring to the wire of the spring 
the strength and elasticity which it lost by this distortion, and this 
is effected by subjecting the spring, after it has been completed in the 
usual manner, for about the space of eight minutes, to "a degree of 
heat known as ' spring-temper heat,' which is about 600 degrees more 
or less," whereby a complète homogeneity of the métal is produced, 
and increased strength, elasticity, and durability are imparted to the 
spring. The claim of the patent is for "the method of tempering fur- 
niture or other coiled springs," substantially as described. 
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For the last 10 years this patentée has been involved in constant 
litigation in defending or enforcing his rights under his patent. In 
June, 1875, the Eagleton Manufacturing Company brought suit 
against parties manufacturing springs under the Cary patent, for an 
infringement of letters patent granted Deceraber 19, 1871, to one 
Eagleton, substantially covering the invention described and claimed 
in the previous patent to Alanson Cary. This suit, winch involved 
the question of prioiïty of invention as between Cary and Eagleton, 
resulted favorably to the former, as will appear by the opinion of the 
suprême court delivered May 5, 1884, in Eagleton Manuf'g Co. v. West, 
etc., Manuffi Co. 111 U. S. 490 ; S. C. 4 Sup. Ct. Eep. 593. In the 
mean time thèse complainants, in October, 1879, brought suit in the 
United States circuit court for the Southern district of New York, 
against Eaphael H. Wolff and others, for the infringement of the Cary 
patent. In that suit the défendants, (among other défenses,) by their 
answer, denied the validity of the patent, denied that Alanson Cary 
was the fîrst inventor of the patented process, alleged prior uses and 
prior publications in great numbers, denied that the invention was a 
new or useful one, and also denied the fact of infringement. The 
litigation in that case was most protracted and expensive. A very 
large amount of testimony, by experts and other witnesses, was taken 
therein. The case was hotly contested throughout, and on the part 
of the défense the most strenuous efforts were made to defeat the 
patent. The able counsel for the défendants were assisted by expe- 
rienced experts. The case was elaborately argued on final hearing 
in the fall of 1884. In February, 1885, Judge Wheeler filed an 
opinion sustaining the patent, finding infringement, and directing a 
decree in favor of the complainants. Cary v. Wolff, ante, 139. 

I hâve been thus particular in recounting the facts connected with 
this litigation because I am now asked upon this interlocutory hear- 
ing to consider the question of the validity of the patent as open, and 
to disregard the décision made in the Second circuit. The défend- 
ants' counsel earnestly contend that the theoryupon which the court 
there sustained the patent is false. The rationale of the Cary in- 
vention, according to Judge Wheelee, is this: 

"The process of the patent [lie says] does not meroly add teroper as a quality 
to steel which did not hâve it before; it restores the lost strength and elas- 
ticity of the wire conséquent to the displacement of the particles of which ifc 
is composed, by the process of making it into springs. The discovery was 
that the application of heat would effect that restoration, which is a différent 
thing from tempering." Ante, 140. 

Now, it will be observed that this is the expressly declared theory 
of the patent itself, and it was accepted as sound by the patent-office, 
and this, (as Mr. Cary states in his affidavit,) after tests were made 
by the examiner personally. And if it be true that the theory of the 
restoration of strength and elasticity, lost by the distortion of the 
wire in the coiling of it, was not questioned in the Wolff Case by either 
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counsel or expert, this very fact tends strongly to create confidence 
in the soundness of that theory. 

The defendant's theory, as set forth in Mr. Lovell's affidavit, is 
that the loss of strength and elasticity is due, not to the coiling of 
the wire into springs, but to the previous cold drawing of it, and that 
the restorative effect of the Cary process is no other or différent from 
that which waa, prior to his invention, well known in the art to resuit 
from a partial reheating and graduai cooling of steel which had been 
hamrnered, rolled, or otherwise manipulated, the elasticity of which 
had been thereby impaired or partially destroyed. But I am not yet 
satisfied that this is the true theory of the Cary process, and for the 
présent I think it is my duty to follow hère the conclusion of the court 
in the Second circuit. Upon this question it seems to me the case 
cornes fairly within the gênerai rule, that upon a motion for a pre- 
liminary injunction, where infringement is elear, the court will accept 
and follow an adjudication sustaining a patent made in another cir- 
cuit on a final hearing, and after full considération. Green v. French, 
4 Ban. & A. 169; Mallory Manufg Co. y. Hiclcok, 20 Fed. Bep. 116; 
Coburn v. Clark, 24 0. G. 399; S. C. 15 Fed. Eep. 804. Adhering, 
then, for the time being, to Judge Wheelek's view touching the ra- 
tionale of the Cary invention, I see nothing in the ex parte affidavits 
now presented which should lead me to reject his décision at this 
preliminary stage of tbe case. 

Moreovér, there are cogent reasons which induce me to adopt the 
course I hâve just indicated. The défendants were not ignorant of 
the pendency of the Wolff Case. It is shown that for at least three 
years before that litigation closed, their Mr. Lovell was fully in- 
formed in respect to it. He watched the case with interest as it pro- 
gressed, and several times conversed with Wolff about the suit, and 
the chances of a successful défense therein, expressing the hope that 
Wolff might win. It was his interest to defeat the Cary patent in 
that contest, and lie had every opportunity of assisting in the défense 
by giving information or otherwise. But he did not do so, nor did he 
even suggest to the défendants therein the theory of the Cary process 
upon which he now insists. In this regard the case hère is not un- 
like that of Robinson v. Rnndolph, 4 Ban. & A. 163, in which, on a 
motion like the présent one, the court declined to listen to an affida- 
vit alleging a uew défense. Again, during the pendency of the Wolff 
Case, and with full knowledge of the risk taken, the défendants em- 
barked in the manufacture of coiled springs by the infringing process. 
Still further, the two adjudications above mentioned, establishing the 
complainant's rights, hâve been obtained after a most tedious litiga- 
tion, attended with great expense, and the patent lias now only three 
years to run. And, finally, I am convinced that an injunction is the 
only efficacious remedy for the complainants under ail the circuin- 
stances. 

Upon the question of infringement the case is free from difficulté 
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or doubt. It is quite clear to rne that the défendants hâve been us- 
ing the Cary process. It may, indeed, be true that they hâve been 
using a higher degree of heat than that specially mentioned in the 
patent ; but so did the défendants in the case of Cary v. Wolff. So 
long as the springs are kept below a red heat, the substance of the in- 
vention (as Judge Wheeler says) is taken. Tilghman v. Proctor, 
102 U. S. 707. Nor, in my judgment, is it at ail material that the 
défendants cool their springs by plunging them into cold water. 
This also was the practiee of the défendants in the Wolff Case. The 
bénéficiai results are secured by subjecting the springs to the pre- 
Bcribed heat, and the patent is altogether silent as to the manner of 
cooling. And if the springs are not raised to a red heat, it is imma- 
terial whether air-cooling or water-cooling is practiced. 
Let'a preliminarv injunction issue. 



Jensen v. Keasbey and others. 
[Circuit Court, E. D. Pennsylvanie/,. April 28, 1885.) 

Patents for Inventions— Evidence — Anticipation— Peptone-Pepsin. 

Anticipation will not be established by évidence of publications that were 
nothing more than suggestions and spéculations of scientinc writers who had 
never tested the practicability of. their suggestions or demonstrated the truth 
or value of their spéculations. 

In Equity. 

Joshita Pusey, for complainant. 

Jérôme Carty, for respondent. 

Butler, J. That the plaintiff'B patented product, "peptone-pep- 
sin," is of great utility and patentable (if not anticipated) is un- 
doubted. The alleged infringement is conclusively proved. The dé- 
fenses — First, that for more than two years prior to the patentee's 
application this article had been exposed to sale ; and, second, that it 
had been described in certain publications, — are not sustained by the 
proofs. No such article is shown to hâve been so on sale, and no 
such process as employed by the plaintif, or article manufactured 
by him, is Bhown to hâve been thus described. Pepsin had been 
manufactured and soldfor rnany years, but no "peptone-pepsin," such 
as this patent describes. The publications relied upon show nothing 
more than suggestions and spéculations of scientinc writers, who had 
never tested the practicability of their suggestions or demonstrated 
the truth or value of their spéculations. 

A decree will be entered accordingly. 






hosfes v. o'bbien. 145 

Hospes, Surveyor General, etc., ». O'Brien and others. 1 

[Circut Court, D. Minnesuta. June, 1885.) 

1. FbiDKEAL Courts— Pendency op Suit m State Couiît. 

An aciion pending.in a foreign jurisdiction eannot be pleaded in aliatement 
of an action in a domestic forum, even if tbere lie identity of parties, of subject 
matter, and of relief sought ; and where one suit is pending in the state court 
and anuther is commenced in a fédéral court having jurisdiction within the 
same territorial limits, the second suit will not as a matter of course be abated. 

2. Loas and Lumber— Constitutiokality op Gen. St. Minn. 1878, Cil. 32, TlT. 

3,§ 25 — Scaling Logs. 
Section 25, tit. 3, e. 32, Gen. St. Minn. 1878, is not unconstitutional. 

3. Bamë— Kepeatj of Law. 

Gen. St. Minn. 1878, e. 32, tit. 3, j 25, has not been repealed and is still in 
force. 

This suit was commenced in the district court of Washington county, 
Minnesota, and is removed to this court. The complainant is the sur- 
veyor gênerai of logs and lumber, appointed by the governor of the 
state of Minnesota for the First lumber district, and charges that the 
défendants hâve conspired and confederated together to prevent him 
and bis lawfully appointed deputies from dischargihg the duties eii- 
joined by law. The complaint sets up in détail the character of the 
rivers and waters in the district and the amount of logs eut, and other 
matters about the intermixing and intermingling of logs nui dowu 
the rivers, and facts tending to show an effort to embarrass the com- 
plainant in faithfully performing bis duties. A preliminary injunc- 
tion was issued, an answer is filed by the défendants, and the record 
in this court contains the complaint, answer, and a writ of injunc- 
tion issued. A motion is made by plaintiff to remand, and a motion 
is also made by défendants to dissolve the injunction and dismiss the 
suit. 

Searles, Ewing é Gaïl and J. N. é I. W. Castle, for complainant. 

Fayette Marsh and Clapp é Macartney, for défendants. 

Nelson, J. The motion made by complainant to remand the cause 
to the state court is denied. The reasons assigned by défendants for 
granting the motion to dissolve the injunction and dismiss the suit 
are — "First. Want of jurisdiction in the state court of Minnesota to 
maintain the action. Second. Complainant had no capacity to sue. 
Third. The law of Minnesota upon which he bases his right of action 
is unconstitutional and void: (1) that it is an unjust discrimination 
against a part of a certain class of people engaged in business which 
is gênerai throughout the state; (2) that it is a violation of the com- 
mercial clause of the constitution of the United States so far, at least, 

1 Reported by Robertson Howard, Esq., of the St. Paul bar. 
v.24F,no.4— 10 
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as it attempts to apply to logs which were eut in another state and 
stopped for the purpose of rafting or fitting for market, or logs eut in 
Minnesota and destined for foreign market. Four th. Not an inspec- 
tion law. Fifth. The law is repealed." 

Thèse points of controversy were met and very fully answered in 
the opinion of the district court of Washington county, granting tbo 
writ of injunction, and, agreeing to the gênerai resuit reaohed by thi.it 
court, I hâve very little to add. The want of jurisdiction in the dis- 
trict court of Washington county to entertain this suit is earnestly 
pressed, and it is insisted that the district court of St. Croix county, 
W'isconsin, having concurrent jurisdiction with the Minnesota courts, 
on the waters of St. Croix lake, has first obtained jurisdiction of the 
subject-matter of this suit and such jurisdiction is exclusive. The 
complaint allèges, which is admitted by the answer, that a suit has 
been instituted in the circuit court of St. Croix county, Wisconsin, by 
some of the défendants, against the complainant prior to the com- 
mencement of this suit, and an injunction issued, which was served 
on one of the complainant's deputies, and this proceeding isurged as 
a bar. The judicial décisions are not uniform on this question, but 
in no case is the rule, broadly stated by defendant's counsel, applied, 
to-wit: "That where two courts hâve concurrent jurisdiction, that 
which first attaches becomes exclusive, and the other court is left 
without jurisdiction as to the Bubject-matter of the suit pending in 
the court first taking jurisdiction, or as to the question in dispute be- 
tween the same parties or privies." The suprême court of the United 
States, in Stout v. Lye, 103 U. S. 66, stated a rule of pleading : "That 
where suits between the same parties in relation to the same subject- 
matter are pending at the same time in différent courts of concurrent 
jurisdiction, a judgment on the merits in one may be used as a bar to 
further proceedings in the other." And in Taylorv. Carryl, 20 How. 
583, and Payne v. Ilnok, 7 Wall. 425, that "in ail cases of conflict be- 
tween jurisdictions of * * * concurrent authority, that which 
has first acquired possession of the res which is the subject of liti- 
gation, is entitled to administer it." But thèse décisions do not go 
to the extent advanced by counsel. The cases of Insurance Go. v. 
Brune' s Assignée, 96 U. S. 588, and Stanton v.Emhrey, 93 U. S. 548, 
settled the doctrine that an action pending in a foreign jurisdiction 
cannot be pleaded in abatement of an action in a domestic forum, 
even if there be identity of parties, of subject-matter, and of relief 
sougbt. The doctrine urged by counsel only applies to courts of the 
same sovereignty ; and even in cases of the character spoken of , where 
one suit is pending in the state court, and another is commenced in 
a fédéral court having jurisdiction within the same territorial limits, 
it is not settled that the second suit is, as a matter of course, to be 
abated. See Radford v. Folsom, 4 McCrary, 528; Hurst v. Everett, 
21 Fed. Rep. 218. I think, therefore, the district court of Washing- 
ton county had jurisdiction to entertain this suit, even if it be con- 
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ceded that the suit eommeneed in Wisconsin is identical in parties, 
subject-matter, and relief sought. 

Again, the law is not unconstitutional and void, for the reasons as- 
signée!. The following is the statute, (section 25, tit. 3, c. 32, Eev. 
St. Minn. :) 

"It shall be the duty of the surveyor gênerai of the First district to scale, 
or cause to be scaled, ail rafts, brails, or lots of logs which may pass down or 
through Lake St. Croix, before passing out of said Lake St. Croix; also ail 
rafts, brails, or lots of logs run through, or gathered into, any side booms or 
lake booms for sawing or other use, within the liniits of said district, subsé- 
quent to the scale of the St. Croix Boom Corporation's boom, and before using 
or passing out of said Lake St. Croix; and ail parties having logs in his or 
their possession, which hâve not been scaled by the surveyor gênerai, as set 
forth in this section, shall, before sawing, using, or running away said logs, 
give notice to the surveyor gênerai, in due time, that ne may cause the same 
to be scaled. AU logs thus scaled shall be entered on the surveyor general's 
books in their proper places." 

This enactment is a part of the law providing for the inspection of 
logs. It answers the latest définition promulgated by the suprême 
court of the United States. In Pcople v. Compagnie, 107 U. S. 62, 
S. C. 2 Sup. Ct. Eep. 87, Justice Miller, delivering the opinion of the 
court, says: "What is an inspection? Something which can be ac- 
complished by looking at, or weighing, or measuring, the thing to be 
inspected, or applying to it some crucial test." It is not void for dis- 
crimination. If, for any cause, in the judgment of the législature of 
the state, the public good required this law to be applied to a particular 
lumber district, it is within its discrétion to so apply it. The légis- 
lature is the sole judge of the existence of such cause, and courts 
should sustain the law if it can be upheld upon any view of neeessity 
which may hâve been in the législative mind. The state dérives no 
revenue from the measuretnent and scaling of logs, and the only ob- 
ject of the law is to ascertain whether the logs are fit for commerce, 
and to protect the citizens and maiket from fraud. This law is not 
in violation of the commercial clauses of the constitution of the United 
States. Such législation now exists, or has at some time existed, in 
nearly ail the states. Persons and property are subject to restraint 
to secure the gênerai comfort and prosperity. Laws regulating trame 
and merchandise of ail kinds are on the statute books of ail the states. 
They are impediments and restraints of trade in some sensé, but not 
necessarily, for that reason, régulations of interstate or foreign com- 
merce, within the meanings of the constitution. While it is incon- 
vénient to be hampered with inspection of this particular article of 
commerce, a court, for that reason, should not abrogate the law. The 
correction is with the législature of the state. In Michigan boards of 
trade are authorized to appoint inspectors, and the gênerai inspection 
of logs by state officiais is repealed. The laws of New York compel- 
ling inspection of merchandise were repealed in 1843, and later the 
constitution forbade the enactment of such laws except in defmed 
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cases. Without pursuing the subject further, I am of the opinion 
that the law is valid, and lias not been repealed. 

Motion to dissolve the iujunction and diainiss the suit is demed. 



Blair v. St. Louis, H. & K. E. Co. and others. 1 
(Circuit Court, E. D. Missouri. June 30, 1885.) 

COTIPOTtATIONS — CONVENANCE OP EnTIRE ASSETS— PrIORITT OF RlGHT AS BeTWEEN 

Unsecured Ckeditok op Gkantob and Mortgage Creditor op Grautee. 
A., a corporation, being largely indebted to B. and others, its stockholders 
and officers organized C, a new corporation, aad transferred to it ail of A. 's 
assets, in considération of stock in 0., and of C.'s assuming A. 's Habilitiez 
C. tbereafter mortgaged the property so transferred to D., to secure an issue 
of bonds. At the time of the exécution of the mortgage B.'s claim had not 
been reduced to judgment, but D. aceepted the mortgage with notice of it. 
B. bas since obtained judgment against C. Held, that his lien upon the prop- 
erty transferred is superior to D.'s. 

In Equity. 

Demurrer to évidence tending to prove the allégations of the cross- 
bill and answer of Josiah Fogg. For opinion upon demurrer to an- 
Bwer and cross-bill, see 22 Fed. Eep. 36. See, also, Fogg v. St. Louis, 
H. dk K. R. Co. 17 Fed. Eep. 871. 

Théodore G. Case, for complainant. 

Jas. Case and Geo. D. Reynolds, for Fogg. 

Teeat, J. The demand of Josiah Fogg to charge the assets of the 
old and new corporations, prior in right to the mortgage sued on, is 
presented to the court in the form of a demurrer to the évidence taken 
before the master. The principles on which this demand is to be de- 
termined hâve heretofore been fully considered. The présent inquiry 
pertains solely to notice given of such prior demand. The transferred 
assets were greater than the assumed obligations by the new corpo- 
ration. Hence ail persons subséquent in interest with notice of such 
équitable lien take subordinate thereto. The évidence discloses that, 
although the transfer from the old to the new corporation was not 
formally recorded, ail the parties were sufficiently informed with re- 
spect thereto. The équitable doctrine applies, viz., that they took 
subject to the prior équitable lien. Demurrer overruled. 

Ordered that the demand of Josiah Fogg be allowed as an équita- 
ble lien prior in right to the mortgage sued on. 

iReported by Benj. F. Kex, Ësq., of the St. Louis bar. 
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Anheuser-Busch Bbewing Ass'n ». Piza. 

{Circuit Court, S- D. New York. 1885.) 

Trade-Makk- Geogkaphical Name — "St. Louis Lagek Iîkeu "— Fkaudulent 
Simulation op Labels— Injunction. 

Complainant, a brewer in St. Louis, Missouri, made, and exportée! to Panama 
and Soulh American ports, béer in bottles, witli a label beariug tlie words, "St. 
Louis Lager Béer/' Défendant, a shipperof béer i'rom New York eity, and a 
compi tiior of complainant in trade in Panama and South America, labeled his 
bottles "St. Louis Lager Béer." lleld, that although complainant could not 
hâve an exclusive property in the words " St. Louis," as a trade-mark, or the 
exclusive right to designate his béer by the aame of "8t. Louis Lager Béer," 
yet, as his béer h ad always been rnade at that city, his use of the désignation 
upon his labels was legitimate; and that défendant, whose béer -was made in 
New York, should be enjoined from diverting his trade by simulating his labels, 
or representing, in any other way, his products as those of complainant. 

Wallace, J. The complainant, a corporation doing business at 
St. Louis, Missouri, has for rnany years been accustomed to export 
its béer in bottles with a label bearing the words, "St. Louis Lager 
Béer." It bad acquired a considérable market for itB product in 
South America and Panama. During this time there were many 
other manufacturer and vendors of lager béer at St. Louis, but so 
far as appears none of them bad an export trade, and none of them 
were accustomed to use labels with the words "St. Louis Lager Béer" 
printed upon them. The défendant is a shipper of béer at New York 
city, and a competitor of the complainant in trade at Panama and 
various places in South America. The affidavits show beyond doubt 
that in thèse places the béer, which is known as "St. Louis Lager 
Béer," is in demand, and it is doubtless because of this fact that the 
défendant, whose béer is made in New York, labels his bottles so as 
to represent that his béer is made at St. Louis, and so as to repre> 
sent that his firm are the sole agents of the "St. Louis Lager Béer," 
at New York. He allèges that purchasers of béer at Panama and 
the other places in question in South America do not discriminate 
between the complainant's article and other béer made in the United 
States, but buy it simply because they suppose St. Louis lager béer 
is béer produced in the United States as distinguished from German 
andEnglish béer. This maybe true; but if it is.it does not seem to 
be conclusive against the right of the complainant to the injunction 
which he seeks. As the goods of the parties go to the same markets 
it can hardly fail to happen that the complainant will lose sales, and 
the défendant will get customers, in conséquence of the defendant's 
acts. 

Although the complainant cannot hâve an exclusive property in the 
words "St. Louis" as a trade-mark, or an exclusive right to designate 
its béer by the name "St. Louis Lager Béer," yet, as its béer has al- 
ways been made at that city, its use of the désignation upon its labels 
is entirely legitimate ; and if the défendant is diverting complainant's 
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trade by any practîces designed to mislead its customers, wliether iliesa 
acts consist in shnulating its labels, or representing in any other way 
hia products as those of the complainant, the latter is entitled to pro- 
tection. It is no answer for the défendant, when the complainant 
asks for protection, to say that it bas no exclusive right to designate 
its product in the manner it lias, although this might very properly 
Le asserted by a competitor selling béer rnade at St. Louis, or who, 
by reason of any circumstances, might be entitled to represent bis 
product as originating there. Canal Co. v. Clark, 13 Wall. 322. 

It must be assumed, upon the facts as theyare now disclosed, that 
complainant, by its enterprise and the quality of its product, had ac- 
quired a foreign market for itB béer under the désignation of "St. 
Louis Lager Béer;" that no one else, having a right to use this dés- 
ignation, was a competitor of the complainant in this market until 
the défendant became one ; and that the défendant has attempted to 
interfère with the complainant's trade and divert it to himself by sell- 
ing a différent article under the same name, and in this behalf has 
been guilty of false and deceitful conduct towards the public. It is 
manifest that the complainant's trade must be more or less injured 
by the defendant's acts. 

The case is similar in some of its facts to that of Newman v. Alvord, 
51 N. Y. 189. There the plaintiff used the word "Akron" to desig- 
nate a cernent manufacturée! by him at the village of Akron, New York. 
The défendant, who was a manufacturer at another place in the same 
state, was enjoined from designating his cément as "Akron Cément," 
although he prefixed his own name and added the real place of its 
manufacture. In the opinion delivered in that case by Earl, J., it 
was assumed that other persons at Akron had the right equally with 
the plaintiff to call their cernent "Akron Cernent;" but he added: 

" Yet it is quite clear that the plaintiffs, upon the t'ucts, are entitled to pro- 
tection against the défendant. It is sometimes said in the cases to which oui- 
attention has been called that the claimant to a trade-mark must hâve the ex- 
clusive right to it. This formof expression, I apprehend, is notstrictly accu- 
rate; the right must be exclusive against the défendant. It is gênera lly sui- 
ficient in such cases if the plaintiffs hâve the right and the défendant has not 
the right to use it. The principle upon which the relief is granted is that 
the défendant shall not be permitted, by the adoption of a trade-mark which 
is untrue and deceptive, to sell his own goods as the goods of the plaintiff, 
thus injuring the plaintiff and defrauding the public. " 

The following cases, in which a party has been protected in the use 
of the name of a place to distinguish a particular business or product, 
are apposite: "Gleniield Starch," in W other spoon v. Curric, L. E. ft 
H. L. 508, 513; "Anatolia Liquorice," Me Andrew v. Bassctt, 10 Jur. 
(N. S.) 492; "Sexio Wine,"in Seixov.Provezeade, L. E. 1 Ch. App. 
Cas. 192. 

It is unnecessary for présent purposes to consider whether the com- 
plainant hasavalid trade-mark orcan hâve atechnical trade-mark in 
the name "St. Louis." It is sufncient that it was lawful for the com- 
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plainant to use that naine to designate its property; that by cloing so 
it has acquired a trade which is valuable to it; and that the défend- 
ant' s acts are fraudulent and create a dishonest compétition detri- 
mental to the complainant. Upon the argument of tins motion the 
impression was entertained that the "Piza label No. 2" was not sueh 
a simulation of the complainant's label as would be likely to mislead 
purchasers. Upon further considération this impression has been re- 
moved. It is not unreasonable, in view of the defendant's purpose 
to deceive the public by adopting this label, to résolve any doubt which 
may remain in favor of the complainant. 
The motion for an injunction is granted. 



Central Trust Co. and another i>. Texas & St. L. Et. Co. and others. 1 
(Circuit Court, E. D. Missouri. June 24, 1885.) 

1. Railkoad Mortgages — Foreclosure Suit — Delay in Answering — Ex- 

FENSES OF ReCEIVERSHIP. 

Where a foreclosure suit was instituted aeainst a railroad company and a 
receiver was appointed, and intervening demands were adjudicated aDd re- 
ceiver's certiflcates issued for the préservation of the property, which was rua 
ata loss,— allwith the defendant's consent,— and about 16 months aftertheap- 
pointment of a receiver, and when the case was about to be closed, the défend- 
ant, without producing any affidavits exeusing the delay or explaining its 
original consent, and without offering to provide for the iaterest due and ex- 
pansés incurred, and which might tbereafter be incurred by the receiver, re- 
quested leave to file an answer which set up irrelevant issues: hcld, that the 
application must be denied. 

2. SAME — JORISDICTION — GOOD FAITH — RECErVETÎSHIFS. 

Semble, that courts hâve the right, where their interposition is invoked, to 
hold that the proceedings are instituted in good faith; and that, where a court 
takes possession of property in foreclosure proceedings.it should not hold pos- 
session and administer it through its receivers for other than the original pur- 
pose disclosed in the suit. 

In Equity. Application of défendant corporation for leave to file 
answer to original bill. 

Butler, Stillman é Hxîbharà and Eleneious Smith, for complainant. 

Dyer, Lee â Ellis, for défendants. 

Treat, J. The original bill in this case was filed Jannary 12, 1S84, 
on which dayaninterlocutory decree waa entered by Judge McCrary, 
reciting the assent of the défendant corporation thereto, and appoint- 
ing a receiver with the authority therein named. Under that decree 
and appointaient the court has hitherto proceeded, adjudicating in- 
tervening demands and authorizing the issue of the receiver's certi- 
flcates for the préservation of the property in the interest of ail con- 
cerned. After repeated intimations from this court that the fore- 

1 Keportcd by Benj F. Rex, Esq., of the St. Louis bar. 
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closure proceedings must be brought to final decree, and, if need be, 
the property sold and ail interests connected therewith finally adjusted, 
the défendant corporation asked leave (out of tinie) to file an answer. 
The décision of the court with respect to said application was made 
on the first day of this month. 1 The terms prescribed in said décis- 
ion bave not been complied with. No excuse is given why said de- 
fendant corporation, after assenting to said interlocutory order, and 
appearing herein as early as January 12, 1884, now seeks to disturb 
ail that has been done both under its express and implied assent. 
Nor does it, despite the original default of interest and subséquent 
default, and the expenses incurred by the issue of receiver's certificates 
and otberwise, for the préservation of the property, state that it is 
ready and willingto provide therefor. Itis obvious from the records 
of the court that no such proffer could be made, and eonsequently 
that the présent application can only produce useless delay, to the 
great injury of ail concerned, inasmuch as the administration of the 
road by the receiver has not heretofore met, and is not likely hereafter 
to meet, past and accruing obligations. If the receivership is to be 
continued under accruing defaults, some party litigant should become 
responsible therefor. The United States circuit court in Texas has 
already ordered the sale of so much of this road on August 4th, next, 
as is within its jurisdiction. It is apparent that it is necessary for 
the interest of ail parties that the sale of so much of said road as is 
within the jurisdiction of this court should be made at the same time. 

There is imperfectly disclosed in the various papers presented, and 
suggestions made, that there had been disappointments and différ- 
ences of views among those who hoped to rescue the road, and possi- 
bly prevent a foreclosure sale. With such outside negotiations and 
controversies this court has nothing to do. Its jurisdiction has been 
invoked with the consent of ail concerned, and exercised for more than 
16 months, in the course of which the property has been preserved 
and obligations incurred under its express authority. It is now too 
late for the court to reverse ail its actions and prolong this contro- 
versy without security offered, to the advantage of no one. Courts, 
when their interposition is invoked, hâve the right to hold that the 
proceedings are instituted in good faith. When acting accordingly, 
and appointing receivers, they ought to insist on as early adjudica- 
tion as the due course of practice exacts, and not to hold possession 
and administration of the property through receiverships for other 
than the original purposes diBclosed in the suit. It is no part of 
their functions to run railroads or business enterprises for other than 
the short period pending the filing of the bill and the final decree. 
AU such cases should be speeded to as early a conclusion as practi- 
cable and at the least possible expense. 

The case before the court furnishes an apt illustration. If the ap 

iSee23FED. Rep. 846. 
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plioation of the défendant corporation, under the eireumstances stated, 
is to be granted, a court may be betrayed into administering railroads 
and issuing obligations for an indefinite period of time regardless of 
the bad fait h of the parties to the suit. The terms heretofore pre- 
scribed with respect to subrnitting an application by this défendant 
corporation hâve not been complied with, inasmuch as irrelevant issues 
are again brought forward, and no affidavits excusing the delay or ex- 
plaining its original consent are produced. It must be further con- 
sidered that the pretense of non-forfeiture has no foundation in fact. 
Therefore, under the affidavits submitted, the application is unwar- 
ranted as to the merits. 
Application denied. 



Centrai, Trust Co. and another v. Texas & St. L. Ry. Co. and 

others. 1 

{Circuit Court, E. D. Missouri, june 24, 1885.) 
Raileoad Moktgages — Foreclosure Suits — Delay in Answektng Défense 

BY BoNDHOLDER. 

Where a foreclosure suit was instituted against a railroad corapany, and a 
receiver was appointed, with the defendant's consent, and intervening claims 
were adjndicated, and the road was run at a loss by the receiver, and receiver's 
certificates were issued for the préservation of the property, and after the de- 
fendant had been refused leave to file an answer, and more than 16 months 
after the receiver's appointaient, and when the court was about to close the 
whole case, a bondholder appeared, and without any tender on his part to be- 
come responsible for what had occurred, or what might from his delay there- 
after occur, stated that there had been no default when the foreclosure suit 
was instituted, and asked leave to appear and défend, held, that hi9 position 
was no better than that of the défendant, and that his application could not be 
granted. 

In Equity. 

The course followed by the défendant herein is explained in the 
opinions delivered upon applications for leave to file an answer, re- 
ported in 23 Fbd. Eep. 846, and ante, 151. The applications of the 
défendant having been denied, Mr. Bagnell now appears and states in 
substance that he holds bonds of the défendant ; that the foreclosure 
suit was instituted without any default on the defendant's part in the 
payment of interest or otherwise; that a sale of the road would resuit 
in a great loss to the bondholders; and that an application by the de- 
fendant for leave to file an answer has been refused; wherefore Mr. 
Bagnell asks leave to appear and défend. 

Jeff. Chandler, for Bagnell. 

Eleneious Smith and Butler, Stillman ê Hubbard, for complainant. 

Dyer, Lee & Ellis, for défendant. 

iKeported by Benj. F. Rex, Esq., of the St. Louis bar. 
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Treat, J. This application has been presented on the hypoihesis 
that the défendant corporation had not appeared, or tlirough default 
had not been allowed to appear. At the request of the court it lias 
been presented before the décision of the application made by the de- 
fendant corporation itself, in order that the whole subject might le 
fully considérée! at the sarne time. As intimated in the opinion 
heretofore given, individu al stockholders or bondholders who are not 
content with the action had in their behalf by their trustées or others 
charged with their interest, should take, with due diligence, for their 
individual protection, the course required in such cases, becoming in- 
dividually responsible for the conséquences of the litigation. The 
views stated in Hawes v. Oakland, 104 U. S. 450, and the rule -of the 
suprême court conséquent thereon, fully indicate what should be 
done in ail such cases. There may be many technical considérations 
why, at this stage of the proceeding, said individual applicant should 
not be permitted to appear and défend in the form by him presented. 
The court wishes, however, to place its décision on broader grounds. 
The défendant corporation, of winch ho was a shareholder, and the 
trustée representing his bonded interests, hâve been before the court 
for 16 months, assenting to and causmg its action. At this time, 
when the court is about finally to close the whole case, there is no 
equity, under any allégations by him made to justify his appearance 
for and instead of the railroad and trust corporations, to open and 
prolong a litigation to the apparent injury of ail concerned, without 
a tender' on his part to become responsible either for what has oc- 
curred or what from his delay may hereafter occur. The records 
of this court show that the continuance of the receivership involves 
constant loss to the bondholders and others as to their dues. At 
whose expense, therefore, is said railroad to be necessarily operated 
hereafter? His position, therefore, after the long delay named, is no 
better than that of the corporation itself. 

Application denied. 



GOLDSMITH V. GlLLILAND." 

{Circuit Court, D. Oregon. July 3, 1885.) 

1. Suit to Qdiet Title— Patïties. 

Where a number of persons claim undivided interests in real property ad- 
versely to one in possession of the same, the latter may maintain a suit to quiet 
his title against any or ail of such claims, and neither of said persons or adverse 
claimants is a nece'ssary party to a suit for that purpose against the otner. 

2. Plea in Abatement for Defect ov Parties to a Bill. 

A plea to a bill for a defect of parties consists of new matter, and is called a 
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pure plea, and therefove need not be supported byan answer; byit the défend- 
ant admits the case made by tha bill, but objects that for want of parties tlie 
plaintirï oannot bave Lliu relief to wliich lie m&y be olheiwise eutil'.cil. 

Suit to Détermine Adverse Claim to Eeal Property. 

George H. Williams and George H. Durham, for plaintiff. 

Sencca Smith, par se. and other défendant. 

Deady, J. This suit is brought by the plaintiff, a citizen of New 
York, to hâve his title to an undivided five-eighths of the east haif of 
the Danforth Balch donation quieted, as against the claim of the de- 
fendants, citizens of Oregon, of an estate or interest therein adverse 
to him. The case was before this court on demurrer to the bill on 
February 13, (22 Fed. Eep. 865,) and to the amended bill on May 
20, (23 Fed. Eep. 645.) It has now been heard on a plea in abate- 
ment to the amended bill for a defect of parties défendant. 

Briefly, the plea sets forth that the plaintiff and each of the de- 
fendants, and also Max Goldsmith, of New York, and W. B. Walker 
and Emma Dickinson of Washington Territory, own an undivided in- 
terest in the premises; and that such parties each "claim" to own a 
certain undivided interest therein, stating the portion claimed by each ; 
and that the défendants and said Walker claim such interests under 
certain deeds made after the year 1870, by the four children of Dan- 
forth and Mary Jane Balch, to-wit, John, Dan, Louis, and Emma 
Balch, now Emma Dickinson, whose interest in the land, as appears 
from the amended bill, was sold at their guardian's sale prior to 
that time, to-wit, September 24, 1870, under which sale the plaintiff 
claims, and said Emma Dickinson née Balch, as heir of her parents; 
and concludes that said Max Goldsmith, W. B. Walker, and Emma 
Dickinson are not, but ought to be, "made parties to the said amended 
bill," and prays the judgment of the court, whether the défendants 
shall be compelled to make any other or further answer thereto. On 
the argument numerous objections were made to this plea. They 
may be conveniently condensed as f ollows : 

1. The point made by the plea should hâve been made by demur- 
rer. This objection is not well taken, because it does not appear 
from the bill who owns two of the three-eighths of the premises not 
claimed by the plaintiff, and therefore the point could not hâve been 
made by demurrer, that certain persons, — for instance, Max Gold- 
smith, Walker, and Dickinson, — hâve or claim an interest therein, and 
should therefore be made parties to the bill. The bill only shows that 
five-eighths of the premises belong to the plaintiff, and one-eighth to 
Joseph Teal, but as there are eigh't-eighths in the whole, the necessary 
inference is that there are two other eighths owned by some other per- 
son or persons ; but who they are does not appear, and for aught that 
does appear, they may belong to the défendants. 

2. The plea is not supported by an answer. This is a pure plea, 
consisting wholly of new matter. It admits the case made by the 
bill, but maintains that the plaintiff cannot hâve relief in this suit on 
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account of defect of parties in his bill. Such a plea never requires 
an answer in support of it. S tory, Eq. PI. §§ 660, 670, 745; Eq. 
Enle 32. 

In section 745, supra, S tory says: 

"Although a plaintiff may be fully entitled to tlie relief lie pray.i, and tlie 
défendant may hâve no claitn to tlie protection of tlie court wliicu uugnl tu 
prevent its interférence, yet the défendant mayobject to the bill, if it is défi- 
cient to answer the purposes of complète justice. This is usually for want 
of proper parties, and if the defect is not apparent on the face of the bill, the 
défendant may plead the matter necessary to show it." 

3. The plea does not négative the allégations of the bill. But be- 
ing a pure plea — one which admits the allégations of the bill — it need 
not and ought not to négative them also. 

4. The plea is double and offers no issue. A plea may consist of 
many particulars, but if they ail conduce to a single point or conclu- 
sion, it is not open to the objection of duplicity. This plea under- 
takes to show that Walker and Dickinson claim undivided interests 
in this property under the same title that the défendants do, to-wit, 
the title of the four minor children of Danforth and Mary Jane Balch, 
subséquent to and notwithstanding the alleged sale by their guardian, 
and therefore they oùght to be made parties to the bill. 

This suit is brought against the défendants because they claim an 
interest in the premises adverse to the plaintiff, and, so far as Walker 
and Dickinson are concerned, the plea merely allèges that they also 
claim an interest therein, under the same title with the défendants. 
Ail the matters in the plea tend to this conclusion or point, and if 
the plaintiff wants to put the same in issue, lie can deny the alléga- 
tion that thèse persons make any such claim, and if the issue is foimd 
in his favor, that disposes of it. However, it is not apparent on 
what ground Max Goldsmith is named in this plea, as there is no 
pretense that he is in the same boat with the défendants, or daims 
an interest in the premises adversely to the plaintiff. This was prac- 
tically admitted by counsel for the défendants on the argument, and 
if necessary his name may be stricken from the plea. 

5. Max Goldsmith, Walker, and Dickinson are not necessary par- 
ties, and being non-residents of the district cannot be made parties 
without dep^iving the court of jurisdiction. 

Under section 8 of the judiciary act of 1875 (17 St. 472) Max Gold- 
smith might be made a party to this suit by order of the court, al- 
though he is a citizen of New York; but although said section is 
gênerai in its terms, and provides that any person who is not found 
in the district where a suit is brought to remove a cloud upon the 
title of real property, may be served wherever he may be found, by 
order of the court, yet it must be construed as not ineluding a per- 
son résident in a territory, because the jurisdiction of the United 
States courts, where the same dépends on the citizenship of the par- 
ties, does not extend to a case between a citizen of a state and ter- 
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ritory. Watson v. Brooks, 8 Sawy. 320. It follows that if Walker 
ànd Dickinson are indispensable parties, this plea must be allowed 
and the suit disrnissed, for they cannot beoome parties without onst- 
ing the jurisdiction of the court. 

The rule on the subject of parties to a suit in equity cannot be bot- 
ter stated than by Mr. Justice Bbadley, in Williams v. Baiikhead, 19 
Wall. 571. He says: 

"ïhe gênerai rule as to parties in ehancery is that ail ought to be made 
parties who are interested in the controversy, in order that there may be an 
end of litigation. But there are qualifications of this rule arising out of pub- 
lic policy and the necessities of particular cases. ïhe true distinction ap- 
pears to be as follows: "First. When a person will be directly affected by a 
decree, he is an indispensable party, unless the parties are too numerous to 
be brought before the court, when the case is subject to a spécial rule. Sec- 
ondly. Where a person is interested in the controversy, but will not be di- 
rectly affected by a decree made in his absence, he is not an indispensable 
party, but he should be made a party if possible, and the court will not pro- 
ceed to a decree without him, if he can be reached. Thirdly. Where he is 
not interested in the controversy betweeu the immédiate litigants, but has 
an interest in the subject-matter, which may be conveniently settled in the 
suit, and thereby prevent further litigation, he may be a party or not, at the 
option of the complainant. " 

And see Barney v. Baltimore, 6 Wall. 284; Ribon v. Railroad Cos. 
16 Wall. 450; Mallow v. Hinde, 12 Wheat. 197; and Elmendorfy. 
Taylor, 10 Wheat. 167, to the same effect. 

The act of February 28, 1839, (section 737, Eev. St.,) which gives 
the United States courts the right to proceed in a cause, and give 
judgment between the parties properly before it, in the absence of 
one or more défendants, not inhabitants of or found within the dis- 
trict, has been construed in harmony with the rule as hère laid down ; 
so that, even under this statute, the court will not and cannot hear 
and décide a case in the absence of an indispensable party, or one to 
be directly affected by its judgment. Barney v. Baltimore, 6 Wall. 
285. 

Counsel for the défendants maintain that unless a complote déter- 
mination of the controversy can be had without the présence of Walker 
and Dickinson, they must be brought in; and in support of this 
position he cites and relies on Pom. Kern. §§ 369, 371, 418, 419. 
But it must be remembered that the writer is speakingof the rule un- 
der the Code, (N. Y. Code, § 122; Or. Code, § 40,) which peremp- 
torily provides that "when a complète détermination of the contro- 
versy cannot be had without the présence of other parties (than those 
before it) the court shall order them to be brought in." Under this 
rule, not only indispensable parties must be brought before the court, 
but also ail those in the second and third of Mr. Justice Beadley's 
catégories; in short, ail those who hâve an interest in the controversy 
or the subject-matter. 

This rule, which, by the way, Pomeroy says "is to a great extent a 
dead letter," (Pom. Rem. 422,) might be enforced in the state tribu- 
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nais, where absent parties may be brought before the court by the 
publication of a summons ; but in the United States courts, where this 
practice does not prevail except in a few instances, its application, 
"would deprivo them of their jurisdiction in a great many cases. 

In Ficld v. Lownsdale, 1 Deady, 293, this court held that a suit 
brought to quiet title against a number of persons wbo claimed, as 
tenants in common, an interest in certain premises adversely to the 
plaintiff, that the interest of each one of the défendants was separate 
and distinct from the others, and therefore there could be a final dé- 
termination of the controversy, so far as it concerned either of them, 
without the présence of the other défendants, as parties in the cause, 
and therefore that one of said défendants who had the requisite cit- 
izenship, might, as to herself, remove the cause from the state court 
under the act of July 27, 1866, (14 St. 306.) This case is exactly 
in point. Admitting that the défendants and Walker and Dickinson 
claim each an interest in this property adverse to the plaintiff, as set 
forth in the plea, they must claim as tenants in common, and there- 
fore the claim of each is separable and distinct from the other, al- 
though it may arise in the same way and be established by the same 
proof . The case falls within the third of Mr. Justice Bradley's caté- 
gories. Walker and Dickinson hâve an interest in the subject-mat- 
ter, and their claim being of the same nature as the défendants, and 
growing out of the same circumstances, they might be joined in this 
suit, at the option of the plaintiff, as a matter of convenience to him; 
and even if it fell within the second category the plea would be insuf- 
ficient, under the circumstances, for Walker and Dickinson cannot be 
brought within the jurisdiction of the court. 

This suit is merely the converse of the légal action to recover pos- 
session of real property. If the plaintiff was out of possession, and 
the défendants and Walker and Dickinson were in possession, claiming 
to own the land as tenants in common, even under the same title, the 
plaintiff could bring an action against either or ail of them to recover 
the possession. And being in possession, and menaced by the ad- 
verse claims of thèse parties, lie may maintain this suit to quiet his 
title against any or ail of them who are or may be brought within the 
jurisdiction of the court, as he may think convenient. And the fact 
that the détermination of the controversy in this suit will not settle 
any controversy the plaintiff may hâve with Walker and Dickinson, 
touching any claim they may make to the property, is not a matter 
which concerns thèse défendants. It will not ineonvenience or préju- 
dice them if the plaintiff chooses or is compelled to try this question 
over again in some other forum with those parties, with even a dif- 
férent resuit. Each of the parties now before the court has an oppor- 
tunity to allège and prove whatever interest he may hâve in the prem- 
ises, and the judgment of the court will be a final détermination, as be- 
tween them, of the controversy. Nor is there any danger that by this 
means the several interests claimed by the various parties named in 
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the plea may becoine confounded and lose their identity, as suggested 
by counsel for the défendants. The interests of tenants in common, 
though several and distinct in the abstract, are possested in common; 
and therefore, as Blackstone says, (2 Book, 191,) "they ail occupy pro- 
miscaously," "because none knoweth his own severally." None of 
thèse parties can'be said to own or claim any particular eighth or 
fraction thereof of thèse premises, but simply an sighth or fraction 
thereof, which can only be located and identified by partition. 
The plea is insufficient, and is therefore overruled. 



Salentine v. Motuaii Benefit Life Ins. Co. (Two Case .) 

(Circuit Court, E. D. Wisconsin. June, 1885.) 

1; Life Insurance— Death of Insured by His Own Hand. 

A policy of life insurance provided that in case the insured should die by hi9 
own hand the policy should be void, except tbat in case he should die by his 
own hand while insane, the amount to be paid by the company should be the 
sum of the premiums actually paid thereon, witli interest. lleld, that it was 
compétent for the company thus to contract, and thus tolimit the estent of its 
liability upon the happening of the contingency named. Beld, also, that there 
was no repugnancy between the différent clauses in the policy declaratory of 
liability, and it appiaring that the insured committcd suicide: wheninsane, the 
company was only liable for the amount of the premiums paid by the insured, 
with interest. 

2. Same — Insanity — Election to Refpnd Premiums, or Pay Sum Insured. 

It was stipulated in a certain other policy of lift; insurance that in case the 
insured should die by his own hand the policy should be void ; but if the in- 
sured, at the Mme of taking his life was insane, the company would pay the sum 
insured, or refund the premiums actually received, with interest, according to its 
judgment of the equities of the ca>e ; which option was declared to be dis- 
tinctly reserved by the company, and made part of the contract. Held, that it 
was compétent for parties so to contract, and that the stipulation was valid. 
Held, alao, that the right of the company to exercise the option reserved in the 
policy, could not be waived until it should be shown that the insured, at the 
tirae of taking his life, was insane, and that the company was not required to 
elect which sum it would pay witbin the titne named in the policy for payment, 
— which was 60 days after notice and proof of death, — regardless of the actual 
time, when it was shown that the insured was insane when he committed the 
act of self-destruction. 

3. Same— Notice of Election. 

Conceding that it was the duty of the company to give the plaintif! notice of 
its élection within a reasonable time after notice and proof of his death, held, 
that notice of such élection, given within little more than three months after 
notice and proof of death, and before suit commenced, was suffleient ; that the 
option reserved was duly exercised, and that the compiny was liable only for 
the amount of the premiums paid on the policy, with interest. 

On the tenth day of Beptember, 1881, the défendant insurance 
company issued its policy of insurance, No. 105,84e, by which it in- 
sured the life of Peter Salentine in the sum of $2,000, thereby agree- 
ing to pay that sum to the plaintiff, the wife of the insured, within 90 
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days after due notice and satisfactory proof of the death of the said 
Peter Salentine. The policy contained, among otber things, tins 
provision : 

"Provided always, and it is hereby declared to be the true intent and mran- 
ing of tins policy, and the same is accepted by the assared iipon thèse e x- 
pressed conditions, namely, * * * in case the insured shall die by his 
own hand * * * this policy shall be void, null, and of no effect; except 
that in case he shall die by his own hand while insane, the ainount to be paid 
by the coinpany on this policy shall be the amount of the premiums actually 
paid thereon, with interest. " 

On the twentieth day of September, 1883, the défendant corapany 
isBued its certain other policy of insurance, No. 115,218, by which it 
insured the life of the said Peter Salentine in the further Biim of 
$3,000, and thereby promised and agreed to pay said sum to the 
plaintiff, Katherine Salentine, within 60 days after notice and proof 
of the death of the insured. This policy contained the following pro- 
vision : 

" That if the insured shall die by his own hand * * * this policy shall 
be void. If, however, it shall be shown that the insured, at the time of tak- 
ing his life, was insane, the company will pay the sum insured, or refund 
the premiums actually received, with interest thereon, according to its judg- 
ment of the equities of the case. This option is distinctly reserved by the 
company, and is made a part of this contract." 

Thèse were suits upon the two policies of insurance mentioned, and 
the plaintiff sought to recover the full amount of the policies, with 
interest. As a défense to the suit founded on policy No. 105,844, 
the défendant alleged in its answer — 

"That the insured died by his own hand; that he purposely, willfully, and 
knowingly took his own life; that the défendant is informed and believes 
that it is claimed on the part of the said plaintiff that said Peter Salentine at 
the time he took his life was insane. Whether or not said insured then was 
insane, this défendant has no knowledge nor information sufflcient to form a 
belief , but insists that if so, said plaintiff is entitled to recover only the pre- 
miums actually paid on account of said policy, with interest, and says that it 
is and always has been ready and willing, and has offered, prior to the com- 
mencement of this action, to repay such premiums and interest to the plain- 
tiff." 

In its answer to the plaintiff's coniplaint in the suit founded on . 
policy No. 115,218, the défendant made substantially the same allé- 
gations as those contained in its answer before referred to, but al- 
leged further — 

"That the plaintiff, prior to the commencement of this action, through her 
agent and attorney, made a claim that said Peter Salentine was insane when 
he took his life, and that this défendant thereupon, in accordance with the 
terms of said policy, elected, according to its judgment of the equities of the 
case, to repay to the plaintiff the sum insured, with interest thereon, and 
notified said plaintiff thereof, and offered to pay the same to the plaintiff, but 
that the plaintiff refused to accept the same. And this company does now 
elect, and is ready and willing to repay to plaintiff the premium actually re- 
ceived, with interest thereon. " 
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The two cases were Consolidated and tried together; and it was 
stipulated at the trial that the jury might make its spécial finding of 
facts in the form of a spécial verdict, the court reserving its ruling 
upon the questions of law involved, with the understanding that, upon 
the détermination of thèse questions, a gênerai verdict might be en- 
tered in accordance with the légal conclusions reached by the court 
upon the facts so found by the jury. By the verdict of the jury the 
folio wing facts were found : That the policies of insurance were re- 
spectively issued as alleged ; that Peter Salentine took bis own life 
on the sixth day of January, 1884; that he was at the time insane; 
that he was not morally responsible for the act, but understood and 
knew the physical conséquences of the act; that notice and proof of 
death were duly given and furnished to the défendant within the time 
requïred by the policies ; that the amount of the premiums paid by 
the deceased on policy No. 105,844, was $272.80, which included in- 
terest thereon to January 6, 1884; that the amount of the premiums 
paid on policy No. 115,218, including interest to the date last named, 
was $59.51 ; that ail premiums on both policies had been paid at the 
time of the death of the insured, and that before the commencement 
of thèse suits, and on the fifth day of May, 1884, the défendant noti- 
fied the plaintiff that it would only refund the premiums received by it 
from the deceased on policy No. 115,218. The jury further found that 
the défendant on the fourteenth day of March, 1884, notified its local 
agent at Milwaukee that it had concluded to repay the premiums paid, 
with interest, on the policies in suit, by letter of that date. Upon 
tins finding of facts by the jury, and upon the construction of the 
policies contended for by the plaintiff, it was insisted by her counsel 
that she was entitled to recover the sum of $2,000 on policy No. 
105,844 and the sum of $3,000 on policy No. 115,218. This con- 
tention was opposed by the claim of the défendant company that it 
was only liable upon either policy for the amount of the premiums 
paid thereon by the insured in his life-time, with interest. 

E. P. Smith, D. G. Rogers, and N. Pereles é Sons, for plaintiff. 

Jenkins, Winkler é Smith, for défendant. 

JDyer, J. That the plaintiff is not entitled to recover upon policy 
No. 105,844 more than the amount of the premiums actually paid 
by the insured thereon, with interest, seems very clear. The rule of 
construction applicable to the policy is elementary ; namely, that effect 
must be given to every part of the contract. The plaintiiï's conten- 
tion would reject the clause limiting the extent of liability in case of 
suicide while insane, as répugnant to previous clauses in the policy. 
But there is in fact no repugnancy or inconsistency between the dif- 
férent provisions of the contract in relation to liability. The contract 
provides that in case the insured shall die by his own hand the policy 
shall be void. By repeated adjudications of the courts, it bas become 
settled law that the légal effect of this clause, standing alone, is that 
death by his own hand, when the insured was insane, would not relieve 
v.24F,no.4— 11 



162 FEDERAL REPORTEE. 

the company from liability, but that the commission of the aefc of 
suicide when Bane, would defeat a recovery on the policy. But in di- 
rect connection with this clause stands another, in the form of an ex- 
ception or proviso, which déclares a qualifled liability of the company 
in case the insured should die by his own hand when insane. It was 
entirely compétent for the company thus to contract, and to déclare 
that in case of suicide when insane the company would be liable only 
for the amount of the premiums paid on the policy, with interest ; and 
the policy was accepted by the insured presumably with knowledge 
on his part that in a certain contingency the liability of the company 
was thus limited. It is compétent for an insurance company to stip- 
ulate against intentional self-destruction, whetherit be the voluntary 
act of an accountable moral agent or not. Bigelow v. Berkshire Life 
Ins. Go. 93 U. S. 284. In the opinion of the court in that case, Mr. 
Justice Davis said: 

"The insurers in this case hâve * * * sought to avoid altogether this 
class of risks," (nieaning risks in case of suicide, sane or insane.) "If they 
hâve succeeded in doing so, it is our duty to give effect to the contract as 
neither the policy of the law nor Sound morals forbid them to make it. If 
they are at liberty to stipulate against hazardous occupations, unhealthy 
climates, or death by the hands of the law, or in conséquence of injuries re- 
ceived when intoxicated, surely it is compétent for them to stipulate against 
intentional self -destruction, whether it be the voluntary act of an account- 
able moral agent or not. It is not perceived why they cannot limit their lia- 
bility if the assured is in proper language told of the extent of the limitation, 
and it is not against public policy." 

If, therefore, it is compétent for the insurer to stipulate against 
self-destruction, whether the act be committed when the insured is 
sane or insane, it is not perceived why it is not equally compétent 
for the insurer, in the policy it issues, to limit the extent of its liabil- 
ity in case of suicide when insane. Nor is such limitation in any 
true sensé répugnant to previous gênerai déclarations of liability, es- 
pecially where ail the provisions stand in connection with each other, 
and, therefore, under well-settled rules of construction, must be so 
construed as to enforce the intention of the parties unambiguously 
expressed. But upon the theory of repugnancy between the différent 
provisions of the policy in relation to liability, counsel for the plain- 
tiff invokes the rule as to répugnant clauses sometimes applied to 
conveyances of real estate, or other instruments under seal, namely, 
that a grant in gênerai cannot be restrained by subséquent clauses 
limiting the extent of the grant; or, as the maxim is stated in 4 
Greenl. Cruise, 177 : "Where there are conflicting déclarations of the 
use in the same instrument, the first shall prevail, the maxim being 
the first deed and the last will." And Barney v. Miller, 18 Iowa, 
466 ; Drew v. Drew, 28 N. H. 489 ; Thomhill v. Hall, 2 Clark & F. 22 ; 
GreenBay & M. Canal Go. v. Hewett, 55 Wis. 96, 104; S. C. 12 N. 
W. Eep. 382, — are cited as authorities in support of the proposi- 
tion that the limitation of liability expressed in the exception in this 
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policy is to be rejected as répugnant to other preeeding danses. But 
ail that was held in Barney v. Miller was that, where a deed of con- 
veyance contains a gênerai description of the property sought to be 
conveyed which is defmite and certain within itself, and is followed 
also by a particular description, the latter will not restrict the grant 
made by the former. And the court are careful to say that "this 
is a rule of construction, and is, of course, limited to the cases which 
are within it. Where the gênerai description is indefinite and un- 
certain, and référence to the particular description must be had in 
order to ascertain with certainty the subjeet of the grant, in such 
cases, the rule does not apply. But then the whole language will be 
taken together, and though it may be ambiguous, or even contradic- 
tory, if, upon the whole instrument, there is sufficient to manifest the 
intention of the parties with reasonable certainty, that will suffice." 

The same rule was applied in Drew v. Drew; but in that case the 
court say : 

" The whole language of the deed is to be eonsidered together, and effect is 
to be given, if it may be, to every part. It is well said by Phelps, J., in 
[Hibbard v. Hurlburt,~\ 10 Vt. 178 : 'It is a well-settled rule that the whole 
instrument must be taken together. Each clause is to be regarded as quali- 
fied by others having référence to the same subjeet, and the intent is to be 
gathered from'the whole. If, then, by any rational construction the several 
parts can be made to harmonizeand to consist with the obvious gênerai intent 
of the maker, there can be no good reason for rejecting any part, or denying 
it its legitimate effect.' No word or clause or sentence is to be rajected or 
overlooked, if a reasonable and consistent construction can be given to it. In 
former times something lias been made to dépend upon the order of sentences 
or the part of the instrument where qualifying or restrictive words were 
f ound ; but the gênerai rule is now settled that their natural effect and weight 
is to be given to every part of the language used, in whatever part of the in- 
strument it is found." 

In Thornhill v. Hall it was stated as a rule of the courts in constru- 
ing written instruments, that when an interest is given, or an estate 
conveyed, in one clause of the instrument, in clear and décisive terms, 
such interest or estate cannot be taken away or eut down by raising a 
doubt upon the extent and meaning and application of a subséquent 
clause, nor by inference therefrom, nor by any subséquent words that 
are not as clear and décisive as the words of the clause giving that in- 
terest or estate. 

In Green Bay é M. Canal Co. v. Heweft, supra, there was a deed 
which declared in the granting clause that the grantor released, quit- 
claimed, and conveyed ail his claim, right, title, and interest, of every 
name and nature, légal and équitable, in and to the land. Independ- 
ent of this clause, and not standing in connection with it, was another, 
which declared that the interest and title intended to be conveyed was 
only that-acquired by the grantor by virtue of a certain other deed pre- 
viously executed to him. And it was held that the two clauses were in- 
consistent, and that the granting clause must prevail. Hère there were 
two clearly conflicting clauses. As the court says in its opinion : "Two 
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conflicting intentions were clearly expressed, one just as clearly and 
emphatically as the other, and the old rule was applied, that the former 
clause should stand and the latter be rejected," But the court was 
careful to observe f urther that this -was to some extent an arbitrary 
rule of construction, and because arbitrary, should not be resorted to 
except in cases of absolute necessity. "If, from the whole instrument, 
the true intent of the parties can be gathered, that intention should 
prevail." See, also, an instructive note on the subject in 4 Greenl. 
Cruise, 174. 

A.s before remarked, no repugnancy in the provisions of this policy 
with référence to liability is perceived ; and applying to the case well- 
recognized rules of construction, none of the cases referred to sustain 
such a détermination of the rights of the parties under this policy as 
is contended for by counsel for the plaintiff . Indeed, the distinction 
between the case in hand and those cases seems so plain, and the 
rule of construction to be applied so clear, as to forbid serious dis- 
cussion of the question ; and the court is of the opinion that by virtue 
of the clauses in the policy relating to liability of the company, the 
jury having found that the insured died by his own hand when in- 
sane, the recovery of the plaintiff upon the policy in question, must 
be limited to the amount of the premiums paid by the insured on 
the policy, amounting to $272.80, with interest at 7 per cent, from 
January 6, 1884. 

The observations made and conclusions announced in relation to 
the validity of the clause in policy No. 105,844, limiting the extent 
of liability of the company in case of self-destruction by the insured 
when insane, and concerning repugnancy between that clause and 
others which précède it, apply with equal force to policy No. 115,- 
218, and nothing need be added upon that branch of the case. But 
as to the last-mentioned policy, — the provisions of which are some- 
what différent from those contained in the other policy, — it is further 
contended by the plaintiff that the option reserved by the company 
to pay the sum insured, or to refund the premiums reeeived, was lost 
or waived by the alleged neglect of the company to give notice to the 
beneficiary of its élection, within the period contemplated by the 
policy, or required by law; and, therefore, that it is now liable for 
the full amount of the insurance named in the policy. The clause 
hère in question, as we hâve seen, provides that "if it shall be shown 
that the insured, at the time of taking his life, was insane, the com- 
pany will pay the sum insured, or refund the premiums actually re- 
eeived, with interest thereon, according to its judgment of the equi- 
ties of the case. This option is distinctly reserved by the company, 
and is made a part of this contract." 

To the point made in the brief of plaintiff 's counsel, that - the com- 
pany could not thns make itself the arbiter or judge of the amount it 
would pay, it need only be replied that nothing in that respect is per- 
ceived in this provision which is not the legitimate subject-matter of 
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contraet between the parties, or contrary to public policy. It is not 
like the case of a policy which provides that the whole matterincon- 
troversy, including even ail right of recovery, shall be submitted to 
arbitration, which shall be final and conclusive. The provision in 
question does not attempt to deprive the party of his right to invoke 
the authority of a court of compétent jurisdiction upon points of dif- 
férence arisiug under the contraet. Liability to pay some amount 
is admitted, and the effect of the whole clause is simply to reserve to 
the insurer an option either to pay the sum insured, or the premiums 
received, with interest, upon the happening of a certain event. One 
or the other the insurer must pay, as the fact may be ultimately de- 
termined with référence to sanity or insanity. That this option must 
be seasonably declared by the company to the beneficiary may, for the 
purposes of this case, be taken as a proposition not open to dispute. 
When the right to exercise the option must be regarded as waived or 
lost by delayin giving notice to payone sum or the other, is the real 
point in the présent contention. The death in this case occurred 
January 6, 1884. Notice and proof of death were duly given. The 
undisputed évidence shows that the proofs were received by the Com- 
pany, January 12th. The policy provides that the company will make 
payment within 60 days after due notice and proof of death, which 
time expired March 28th. It is urged by counsel for the plaintiff 
that, to avail itself of the right to refund the premiums received, with 
interest, the company should hâve given notice of its élection so to do 
within the time, after notice and proof of death, thus fixedin the pol- 
icy, for payment ; and that, by failing so to do, it now lias no right to 
exercise the option reserved in the policy. But this view of the con- 
traet cannot, I think, be maintained, for it seems clear from the pro- 
vision of the policy which has been previously quoted, that the right 
of the company to exercise the option could not be waived or lost un- 
til it should be shown that the insured, at the time of taking his life, 
was insane. And this might not be shown in the proofs of death, 
and perhaps not until insanity should be established in due course of 
judicial investigation. The company could not be required to exer- 
cise the option until it was shown that the death was one that called 
for its exercise. Conceding that prompt action was required on the 
part of the'company, there could be no fatal lâches until it was clearly 
made to appear that the insured, at the time of self -destruction, was 
insane. And I take it this means that the fact shall be shown by 
compétent and sufficient évidence. At ail events, the company, I 
think, would hâve the right to exact that character of évidence before 
it would be chargeable with such lâches as would occasion a loss of 
the right to exercise the option reserved in the contraet. The con- 
tention of the plaintiff that her right of action to reeover the full sum 
insured became a vested right at the expiration of 60 days from the 
time of giving notice and making proof of death, in the sensé that the 
accruing of such right operated to deprive the défendant of the right 
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at any time thereafter to exercise the option it had reserved, is, it 
seems to me, erroneous, because ail the various provisions of the policy 
must be coneidered together, and, if possible, made so to harmonize, 
as to carry out the true intention of the parties; and in that view, 
such effeot should be given to both the 60-day clause and the option 
clause as will not make the opération of one destroy the other. That 
such would be the effect is plain, if we were to hold that the option 
must be exercised within the 60 days after notice and proof of death, 
without regard to the actual time when it was shown that the insured 
was insane when he committed the act of self -destruction. 

Upon a reasonable construction of the provisions of the policy, 
therefore, I am of the opinion that the failure of the company to give 
notice of its élection under the option clause within 60 days after no- 
tice and proof of death, would not necessarily cause a waiver or loss 
of the right to exercise the option reserved. It is an admitted fact in 
this case that the proofs of death furnished to the company did not 
show that the insured was insane when he took his life. Nor did they 
state how the death occurred. It is true that the proofs were accom- 
panied by a copy of the inquest and verdict of the coroner's jury; but 
that would not be évidence against the plaintiff in favor of the com- 
pany. And, certainly, its eificacy would be no greater against the 
company than in its favor. In view of the language of the option 
clause which gives to the company, when it shall be shown that the in- 
sured at the time of taking his life was insane, the right to say 
whether it would pay the sum insured, or refund the premiums act- 
ually received, with interest, I am not prepared to hold that the option 
reserved might not be exercised even upon trial of the case, after the 
introduction of compétent and légal évidence establishing insanity at 
the time of self-destruction. But it is not necessary so to hold in this 
case, for the jury has found that on the fifth day of May, 1884, and 
before the commencement of this suit, the company notified the plain- 
tiff that it would only refund the premiums received byit from thede- 
ceased on policy No. 115,218; and that on the fourteenth day of 
March of that year it gave to its local agent at Milwaukee a notice of 
similar purport. Conceding, then, that it was the duty of the company 
to give to the plaintiff notice of its élection within a reasonable time 
after notice and proof of death, the question is, was not the notice of 
May 5th given within a reasonable time ? I am of the opinion that it 
was, and that there was no such lâches on the part of the company 
as caused a waiver or loss of its right to exercise the option reserved 
in the contract. 

This question has been argued by the plaintiff 's counsel as if the élec- 
tion to pay the lesser sum were the enforcement of a forfeiture. But 
this is not a correct view of the case. A forfeiture implies a loss of ail 
rightful claim and relief from ail liability. But hère the company 
agreed, in any event, to pay one or the other of two sums of money. 
As before observed, it was compétent for the parties thus to contract. 
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A breaeh of such a contract occurs only when neither of the aums is 
paid after it has bee/i, shown that the insured was insane when he took 
his life. The question is rather one of the measure of damages which 
the plaintiff is entitled to recovei', than one involving the enforcement 
of a forfeiture in the sensé in which the question of forfeitnre has 
been urged upon the considération of the court. 

Cases are cited in the brief s of connsel in support of his contention, 
which I think can hardly be regarded as applicable to the question 
in judgment. They are cases in which, for example, it was held that 
if a contract be made in the alternative to do one of two things by a cer- 
tain day, the party has until that day to elect which of them he will per- 
forai; but if he sufïers that day to elapse without performing either, 
his contract is broken, and his right of élection lost; or cases where 
one of the contracting parties was to do one thing or another witkin 
a given time, and was entitled to notice from the other party, in or- 
der to know which thing he was to do ; or cases where an obligée had 
reserved an option to himself by which he could control the event on 
which the duty of the obligor depended ; or cases where a loss of val- 
uable rigbts would resuit from the f ailure to déclare an option which 
had been reserved within a prescribed time. Thèse cases are dis- 
tinguishable from the case in hand. For hère the contract is not to do 
one of two things by a certain day. Nor has the failure of the insurer 
to give earlier notice of his élection to refund the premiums, caused 
the plaintiff any loss of rights which she would otherwise possess. 
As before observed, it was not until it should be shown that the in- 
sured was insane at the time of self-destruction, that the company 
could be called on to elect whether it would pay the sum insured, or 
refund the premium, with interest. Nor is the case, I think, even by 
analogy or upon principle, like others referred to on the argument, 
where, upon proofs of loss being received and retained by the insur- 
ance company, without objection, it was held that in a suit upon the 
policy, a technical défense that the proofs were insuffieient could not 
be entertained. Hère, notice was given that the company elected to 
refund the premiums, with interest, and would pay nothing more, 
within little more than three months after notice and proof of death. 
Thèse suits were begun, and the expenses incident thereto were in- 
curred, after this notice was given. And, giving to the contract a con- 
struction in accordance with what seems to be the clear meaning of 
its provisions, and the true intention of the parties, the conclusion of 
the court is that the option reserved in the policy has been duly ex- 
ercised by the company, and must be recognized as efficacious for the 
purpose for which it was exercised; and, therefore, that the liability 
of the company, upon this policy, as upon the other, is limited to the 
amonnt of the premium actually received by the company, with in- 
terest, which on the sixth day of January, 1884, amountedto $59.51, 
as found by the jury. 
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Geat v. Philadblphia & B. E. Co. 

[Circuit Court, N. D. New York. June 24, 1885.) 

JIaster and Servant— Railboad Collision at Crossing— Négligence of Em- 
ployés OF BOTH ROADS — RlGHT OF EMPLOYE TO ReCOVER — DOCTRINE OF 

Fello w- Servants. 

Where a fireman on a railroad train is injured by a collision at a crossing of 
two roads, brought about by the concurring négligence of the engineer on his 
train, and of the employés of the other road, his right to recover damages for 
such injury from the otn'er r road will not be defeated by reason of the négligence 
of the engineer. 

Motion for New Trial. 

Mitchell à Mitchell, for défendant. 

Parker de Gountryman, for plaintiff. 

Wallaob, J. This suit was brought to recover damages for Per- 
sonal injuries sustained 1 y the plaintiff, in a collision between a loco- 
motive of the Lehigh Valley Eailroad Company, upon which he was 
a fireman, and a train of cars belonging to the défendant. The col- 
lision took place at a point where the roads of the two railway com- 
pahies intersect and cross each other, known as the " Bound Book 
Crossing. " À signal station was maintained at this crossing by the 
Lehigh Valley Company in charge of a signal-man, who was selected 
by that corporation, and was in its employ. By the system of sig- 
nais which had been adopted, and were in force at the time of the 
collision, a red signal indicating danger was constantly shown to both 
roads, until an approaching train at the distance of a third of a mile 
from the crossing asked for permission to pass by a signal from the 
engine. If, in answer to the engine's signal, a white signal waB dis- 
played at the station, the engineer was at liberty to proceed with his 
train. If, on the other hand, the red signal remained displayed, it was 
his duty to stop his train. The plaintiff, in discharge of his duty as 
a fireman in the employ of the Lehigh Valley Company, was upon an 
engine of that company, in charge of an engineer carrying a superior 
officer of the company upon a spécial errand: and the engine was 
proceeding to cross the Bound Book Crossing, when the collision oc- 
curred. The évidence authorized the jury to find that the safety sig- 
nal was displayed to the plaintiff's engine in response to the signal of 
the engineer for permission to cross, and that the danger signal was 
displayed to the engineer of the defendant's train in response to his 
signal for permission to cross. The évidence also established that 
the engineer of the plaintiff's engine was guilty of négligence in at- 
tempting to cross, notwithstanding he had received permission to do 
so by the proper signal; that he saw defendant's train was making 
for the crossing, either in disregard of the proper signal to the engi- 
neer of that train, or under a misapprehension ; that his attention 
was called to this circumstance by Mr. Pickle; that he had reason to 
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suppose a collision would take place if he proceeded, yet, having ample 
time to stop his engine and avoid collision after notice of danger, did 
not do so. 

The jury were instructed that if they found that the collision en- 
sued by reason of the négligence of the engineer of the défendant, 
concurring with the négligence of the engineer of the Lehigh Valley 
Company, the plaintiff was entitled to reeover, provided there was no 
concurring négligence upon his part. They were instructed that, al- 
though he was not in control of the engine upon which he was ern- 
ployed, it was his duty to be observant, so far as practicable, of the 
situation, and to do what he could to promote the safety of the en- 
terprise in which he was engaged; but that it did not follow that he 
was négligent because he did not attempt to stop the engine himself 
or insist upon the engineer's doing so. 

It was left to the jury to détermine, as a question of faet, whether, 
under the circumstances, his conduct amounted to a concurrence in 
the conduct of the engineer; and they were instructed, if he did 
thus concur, he was not entitled to reeover. The défendant requested 
the court to instruct the jury that the plaintiff, being a fellow-servant 
with the engineer of the Lehigh Valley Company, and being engaged 
in a joint enterprise with him, could not reeover if they found that the 
engineer's négligence contributed to the collision. This instruction 
was refused, and the refusai is now assigned as error, for which a new 
trial should be granted. 

The instructions given were certainly as favorable for the défend- 
ant as could reasonably be required. Although the plaintiff was a 
fellow-servant of the engineer, he was a subordinate, and had no con- 
trol over the movements of the locomotive. If he was not guilty of 
any personal négligence, and did not countenance the négligent con- 
duct of his fellow-servant, upon reason, and according to the weight of 
authority, he ought not to be precluded from a recovery against the 
défendant. If he could maintain an action against his fellow-servant 
and the défendant jointly, he can, at his élection, pursue either sev- 
erally. Upon the facts found by the jury, he was no more account- 
able for the misconduct of the engineer than a passenger would be, 
or than the owner of a cargo would be for the négligent acts of the 
carrier whom he has employed to transport his property. If he had 
occupied such a relation to the transaction he could reeover against 
either or ail of the offenders whose acts contributed to his injury. 
The Atlas, 93 TJ. S. 302; The Washington, 9 Wall. 513; The Titan, 
23 Ped. Eep. 413; Eaton v. Boston dt L. R. Go. 11 Allen, 500 ; Web- 
ster v. Hudson River R. Co. 38 N. Y. 260; Barrett v. Third Ave. R. 
Go. 45 N. Y. 628; Spooner v. Brooklyn City R. Co. 54 N. Y. 230; 
Lockhart v. Lichtenthaler, 46 Pa. St. 151. See Town of Albion v, Het* 
rick, 90 Ind. 545; Wabash, St. L. é P. Ry. Co. v. Shacklet, 105 111. 
364; Cuddy v. Horn, 46 Mich. 596; S. C. 10 N. W. Eep. 32. 

The défendant relies upon the English cases of Thorogood v. Bryan y 
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8 C. B. 115, and Armstrong v. Lancashire ê Y. Ry. Co. L. E. 10 
Exch. 47. In Thorogood v. Bryan it was held that the plaintiff, an or- 
dinary passenger in an omnibus, injured by the foint négligence of 
the driver of the omnibus and of the défendant, must be taken to be 
identified with the driver of the omnibus; and if want of care on the 
part of the driver of the omnibus conduced to the accident, the plain- 
tiff could not recover against the défendant. This ruling has been 
generally criticised, and its correctness repudiated by text writers of 
authority, and is in plain conflict with the great prépondérance of 
judicial opinion in this country. The case of Armstrong v. Lanca- 
shire & Y. Ey. Co. was decided upon the authority of Thorogood v. 
Bryan. 

In RoUnson v. New York C. & H. R. R. Co. 66 N. Y. 11, it was 
held that a person who accepts an invitation to ride with another 
compétent to control the vehicle is not chargeable;with his négligence ; 
and contributory négligence upon his part is no défense in an action 
against a third party for injuries resulting from a collision; and that 
if the plaintiff was free from négligence, although the driver might 
hâve been guilty of négligence which contributed to the injury, the 
action could be maintained. Church, C. J., in delivering the opinion, 
said : "It is no excuse for the négligence of the défendant that an- 
other's négligence contributed to the injury for whose acts the plain- 
tiff was not responsible." 

In Dyer v. Erie Ry. Co. 71 N. Y. 228, it was held that where one 
travels in a vehicle at the invitation of the owner or driver over whorn 
he has no control, no relationship of principal and agent exists be- 
tween them, and he is not responsible for the négligence of the driver, 
and contributory négligence on the part of the driver is not imputable 
to the passenger and is no bar to a recovery against a négligent third 
party for injuries resulting from a collision. 

The reasoning in both of thèse cases proceeds upon the ground 
that the négligence of one person is not to be imputed to another 
merely because both of them are engaged in a common enterprise, 
when the latter has no control in fact, or by reason of superior au- 
thority, over the conduct of the former. It is otherwise where they 
are engaged in an enterprise, the character of which présupposes con- 
joint management, and therefore mutual responsibility for each other's 
acts as in Beck v. East River Ferry Co. 6 Kob. 82. 

It is not apparent how the circumstance that the persons engaged 
in the common enterprise are fellow-servants can qualify the applica- 
tion of the principle to be deduced from thèse cases. That circum- 
stance is important only as it bears upon the question of the employ- 
ers' responsibility to one servant for ,the négligence of a fellow-serv- 
ant. Ab between themselve3, the servants of a common employer are 
liable to each other for négligence precisely as though the relation of 
fellow-servant did not exist. The cases in Massachusetts holding 
otherwise are generally disapproved by the commentators. Shear. & 
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R. Neg. § 112; Whart. Neg. § 245; 2Thomp. Neg. 1062; Add. Torts, 
145. See, also, Hinds v. Harbou, 58 Ind. 121. 

The exemption of the employer froui liability to a servant for the 
négligence of a fellow- servant rests upon the implied undertaking of 
the servant to assume the risks necessarily incident to the service in 
which. he engages, ineluding the risks of the négligence of his fellow- 
servant in discharging duties which the employer cannot be expected 
to discharge personally. There is no reason why a third person, with 
whom there is no such implied undertaking, should be entitled to avail 
himself, as a défense to his own négligence, of the contributory négli- 
gence of a fellow-servant of the injured party any more than of the 
contributory négligence of a stranger. As to him, personal négligence 
on the part of the injured party would seem to be the only just cri- 
terion of contributory négligence. In the case of Paulmierv. Erie R. 
Co. 34 N. J. Law, 151, it was held that a servant, injured by the com- 
bined négligence of his master and of a fellow-servant, could recover 
against the master upon the ground that the master was one of two 
joint wrong-doers, and as such responsible to the servant. It would 
follow as a corollary that it does not lie even with an employer to in- 
sist that the contributory négligence of one servant can be imputed 
to a fellow-servant as a défense to the employer's négligence. Cer- 
tainly a stranger cannot occupy any better position tban the employer. 

There are two adjudications in this stateopposedto the doctrine of 
Armstrong v. Lancashire éY.Ry. Co.: Perry v. Lansing, 17 Hun, 34; 
Busch v. Buffalo Creek R. Co. 29 Hun, 112. In both of thèse cases it 
was held that a défendant whose négligence contributed to the injury 
of an employé could not escape liability because the négligence of 
a co-employe of the plaintiff also concurred. This iB believed to be 
sound law. 

The motion for a new trial ia denied. 
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( (Circuit Court, E. D. Mtchigan. June 8, 1885.) 

GENERAT, AVERAGE — STRANDING — RePAIUS. 

Kepairs to a ship, rendered neressary by a voluntary stranding, are the sub- 
ject of a gênerai average contribution, and are a charge upon underwriters 
who hâve insured the ship against total loss and gênerai average. 

Marine Insurance— Stranded and Abandoned "Vessel— Repaies. 

A ship which had been voluntarily stranded and abandoned to the under- 
•writers, was raised by thera and tendered baek to the owner wiihout being re- 
paired, and without an offer to pay the expense of the repairs rendered neces- 
sary by the stranding. Held, that the owner was under no obligation to receive 
her, and that the underwriters must be deemed, as matter of law, to hâve ac- 
cepted the abandonment. 
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3. Same— Rights of Undeewbitees. 

When an insured vessel is stranded and abandoned, there are three courses 
open to the underwriters : they may accept the abandonment and pay for a total 
loss; they may allô w the vessel to lie on the beach and contest the owner's 
right to abandon ; or they may elect to raise and repair her, and if they can do 
this for less than half her valuation, they may return her to her owner and thus 
avoid paying a toi al loss; but in so doing they must act promptly, that the 
owner may be repossesscd of his proporty without unnecessary delay. 

4. Same— Vkssel Subject to Moutoagi:— Wimtten Abandonment. 

A stranded vessel owned by a corporation was abandoned to the underwriters 
by an instrument in writing, signed by the président of the corporation, who, 
ait the same time, held a mortgage upon her in his individual capacity. IMd, 
that as he would be estopped to set up the mortgage against the underwriters, 
the abandonment conveyed to and veated in them " an unincumbered and per- 
feet title to the subieet abandoned." 

On Motion for a New Trial. 

This was an action upon a policy of insuranee upon the steamer 
Manitoba, whereby the plaintiff was insured in the sum of $10,000 
against total loss and gênerai average only. On the sixth of Novem- 
ber, 1883, the steamer left Port Arthur upon Lake Superior, bound 
for Sarnia, and in the course of her voyage reaehed the harbor of 
Southhampton on Lake Huron, November llth. The wind was then 
blowing from the south-west. On arriving at the harbor she bore to- 
ward the nôrth break water, got out her moorings, and laid along-side 
of the breakwater. About half past 5 o'clock the wind suddenly 
veered to the north-west, and came down in a terrifie gale, which in- 
creased to a hurricane, and caused the steamer to part her moorings 
and drift into the harbor. Both her anchors were dropped and the 
cable of the small anchor parted. The steamer then dragged her 
large anchor with full scope of chain, and dropped away to leeward, 
and, with the aid of her engines, was held from going on the beach 
till about 4 o'clock the next morning, when her large anchor-chain 
parted. She was then run inside the breakwater, and, to save her 
from going ashore, the end of her large hawser was gotten out to a 
snubbing-post, which, however, snapped and was carried away at 
once. Ail her lines were then gotten out on her starboard side and 
made fast to piles, which held the steamer for about an hour and a 
half, when a terrifie blast from the north-west struck her with such 
force as to part her lines and tear away her starboard side and stan- 
chions from her gang to her stern. To save her from being totally 
wrecked and lost the steamer was then voluntarily stranded on the 
inside of Chantry island. 

So tierce was the storm that it threatened to carry the steamer 
away from the place where she was stranded, and the full force of her 
engines was needed to keep her from drifting off. The storm con- 
tinued, with but little intermission, for about eight days. To prevent 
greater loss and damage to the steamer from pounding on the gravel 
bottom, she was scuttled where she was stranded. The place was 
rocky and dangerous, and she suffered large damages by reason of 
pounding and rolling upon the rocks and boulders after she was 
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stranded. On or about the thirteenth of November, the passengers, 
to the number of 16, were removed. The steamer was without cargo, 
except 160 barrels of sait fish, which had been taken on board at 
some port on Lake Superior, and which were also removed at the 
same time, and landed at Southhampton. The steamer was unable 
to free herself, and the assistance of a wrecking-tug and steam-pumps 
was required for the purpose. Efforts were made as promptly as 
possible by the plaintiff to rescue and care for the steamer, and con- 
sidérable expense was incurred in such undertaking. 

The tmderwriters were immediately notified of the stranding of the 
steamer, and sent their agent with a wrecking-tug and pumps for the 
purpose of relieving her. Upon the arrivai of the insurance agent, he 
co-operated with the master of the steamer in the work of attempting 
to rescue her, and continued his efforts in co-operation with the mas- 
ter and crew of the steamer, until about the thirtieth of November, 
when he left her, and informed the plaintiff of his intention of leav- 
ing her in her then stranded situation until the next spring. The 
steamer was left there until about the ûrst of June, when she was 
finally gotten off by the aid of certain tugs, steam-pumps, and pon- 
toons employed by the underwriters, and brought to the port of Dé- 
troit, where she was still lying in a wrecked and damaged condition 
till after the commencement of suit. The steamer was valued in her 
policies at $36,000; and was insured at the time of her loss in the 
sum of $30,850. 

The above facts were ail stipulated in writing. Upon the trial of 
the case it was shown that no offer was made by the insurance com- 
panies to repair the damages Buffered in conséquence ol the volun- 
tary stranding, or to pay the cost of Buch repairs, but she was ten- 
dered back to the plaintiff in her damaged condition after she had 
been repaired sumciently to keep her atloat. On the thirteenth of 
December, and after the efforts to rescue the Bteamer that season had 
ceased, Mr. Beatty, the président of the plaintiff corporation» after 
protesting against her being left on the beach during the winter, ad- 
dressed to each of the insurance companies the f ollowing letter : 

"NORTHWESTEKN TrAHSPORTATION COMPANY, (LTMITED.) 

"Sarnia, December 13, 1883. 
"Dear Sir; The steamer Manitoba, of the Northwest Transportation 
Company, (Limited,) was insured in your company in May last against total 
loss and gênerai average, flre clause exempted. She had to be beached in the 
harbor of Southhampton during the storm of the eleventh and twelfth ôf 
jSTovember, or in the morning of the 12th, and still remains there, during 
which time efforts had been made to take her off but without success. Bef ore 
Mr. Riordon, your gênerai agent, left for another wreck, he advised me of 
his intention to leave the steamer Manitoba there until spring. To this I 
gave my distinct refusai, stating that she must be got off this f ail, and that I 
was prepared to pay my proportion of the expense. An offer was obtained 
from Mr. Murphy, of Détroit, that he would furnish a complète outflt for 
taking the steamer off for $500 per day, or $10,000 under aguaranty to take 
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her off or no pay, which offer was refused by your agent; and ordered the 
steamer to be laid up in opposition to my instructions toproceed and take the 
steamer off. Eegarding her as a wreck I accordingly abandoned her to the 
insurance companies' agents, and now notify you that I hâve abandoned the 
steamer to you. Yours truly, James H. Beatty, 

"Près. N. W. Trans. Co. (Limited.)" 

There was also testimony tending to show that there was a mort- 
gage on this vessel given July lé, 1884, to James H. Beatty, prési- 
dent of the company, which was still outstandiug and unpaid, to the 
amonnt of about $70,000, at the time the proofs of loss wero served. 

The court directed a verdict for the plaintiff for the fuîl amount of 
the policy, and thereupon défendant moved for a new trial. 

Moore é Canfield, for plaintiff. 

Maynard é Swan, for défendant. 

Brown, J. Défendant insured the Manitoba against total loss and 
gênerai average. The stipulation expressly shows that the steamer 
was voluntarily stranded on Chantry island to save her from total 
loss. The liability of the défendant for its proportion of the gsneral 
average expenses incurred by reason of the stranding was admitted, 
but it was assumed that such liability was limited to the cost of get- 
ting her off, taking her to Détroit, and to such repairs as were nec- 
essary to keep her afloat. The insurers having performed this much 
of their undertaking, she was surveyed and tendered back to her own- 
ers. No offer was made to repair the damages occasioned by her 
stranding, or to pay the cost of such repairs ; the company taking 
the ground that ail permanent repairs were a particular average, for 
which, under their policy, there was no liability. There was no at- 
tempt made to separate the damages received before the stranding, 
which nonsisted of the loss of "her mooring lines, and the tearing 
away of her starboard side and stanchions from her gang to her 
stern," from the much more serious damage she incurred by her being 
"scuttled, and pounding and rolling upon the rocks and boulders," 
after she was run ashore. 

Repairs rendered necessary by a péril of the sea are ordinarily 
treated as a particular average, for which the companies would not 
be liable under a policy of this description ; but where a vessel has 
been voluntarily run ashore to save her from a total loss, we under- 
stand that ail the damages thereby occasioned, including the expense 
of repairs as well as of getting her off, are the subject of a gênerai aver- 
age contribution. We hâve considered the case of Foivler v. Iiath- 
bones, 12 Wall. 102, as décisive of this point. 

The testimony in this case tended strongly to show that the expense 
of relieving and repairing this steamer would hâve exceeded 50 per 
cent, of her value, and hence that the insured had the right to aban- 
don her, except so far as such right might be restricted by the par- 
ticular terms of the policy, providing "that the insured shall not hâve 
the right to abandon the vessel, iu any case, unless the amount which 
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the insurers would be liable to pay under an adjustment as of a par- 
tial loss, shall exceed half the amount insured." A similar clause 
was construed by Mr. Justice Matthews, in Wallace v. l'hames è Mer- 
sey Ins. Go. 22 Fed. Eep. 66, to authorize the owners to abandon 
when the amount of the repairs, (less one-third new for old,) added 
to the expense of raising the vessel and taking her to a port of safety, 
exceeded half her agreed value. This, however, was said in a case 
where the vessel was accidentally stranded and wrecked by a péril of 
the sea, and the décision was put upon the ground that the expense 
of getting her off was not strictly gênerai average. If the same rule 
were applied to a case of voluntary stranding, the right of the owner 
in this case to abandon would be clear; but we are inelined to think 
that this case falls rather within the ruling of Reynolds v. Océan Ins. 
Go. 22 Pick. 197, recognized by Judge Matthews, in which it was 
held that where a vessel is voluntarily stranded, the expense incurred 
in getting her off was to be considered as coming within the principle 
of gênerai average, and to be adjusted as a gênerai average, and not 
as a partial loss; and hence that the same could not be included in 
the estimate of damage in determining whether the insured was au- 
thorized to abandon. 

We do not find it necessary, however, to express a decided opinion 
upon this point, as the right of the plaintiff to recover as for a total 
loss was put upon the ground that défendant, by its conduct, was 
shown to hâve accepted the abandonment, and is, therefore, precluded 
from insisting that the circumstances were not such as authorized the 
plaintiff to abandon. There is no doubt that an underwriter may, by 
his conduct, make himself liable for a constructive total loss when 
there is no right to abandon, and no intent on his part to accept the 
abandonment, and even an express refusai to accept it. If he takes 
possession of the vessel for the purpose of raising, repairing, and re- 
turning her to the owner, he is bound to proceed with diligence. Thus, 
in Copelin v. Insurance Go. 9 Wall. 461, the underwriter took posses- 
sion of the vessel to raise and repair her, but did not tender her baek 
to the owner for more than six months after she was injured, nor 
make the repairs so thorough as to amount to a complète indemnity. 
Mr. Justice Strong, speaking for the court, said : 

"In holding longer than was necessary for making repairs, they must be 
regarded as acting not as insurers, but as owners; for they had no other au- 
thority than that of owners for their failure to return within a reasonable 
time. Their action was, therefore, a substantial récognition and acceptance 
of the abandonment of which they had been notifled, for in no other way had 
they become owners. On no other theory can this delay be considered law- 
ful." 

See, also, Peele v. Suffolk Ins. Go. 1 Pick. 254; Reynolds v. Océan 
Ins. Go. 1 Metc. 160; Norton v. Lexington Ins. Go. 16 111. 235; Younger 
v.Gloucester Marine Ins. Go. 1 Spr. 236; S. C. 2Curt. 322; Provincial 
Ins. Go. v. Leduc, L. E. 6 P. C. 224. 
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Counsel for défendant distinguished thèse cases from the one under 
considération in the fact that the underwriters took possession of the 
vessel for the declared purpose of raising and repairing her, before re- 
storing her to the owners, while in this case it is claimed there is no 
évidence of an intention to repair, the companies undertaking only to 
raise her, and then tender her back to the plaintif. But if it be once 
established that the companies were bound to repair or pay the ex- 
pense of repairing, the damages occasioned by the voluntary strand- 
ing, we think that, having taken possession of the vessel for the pur- 
pose of raising her and tendering her to her owners, they were bound 
to go on and complète their undertaking. As observed by Mr. Jus- 
tice Millek, in Gopeland v. Security Ins. Go. Wool. 289 : "The condi- 
tions of thèse policies, supported by the law, require that the vessel, 
when tendered, should hâve been in such a condition that the plain- 
tiff, when receiving her, should hâve full indemnity for ail the injury 
which was covered by the policy." In that case the vessel was in- 
sufficiently repaired, and it was insisted by the défendant that, inas- 
much as the plaintiff did not point out to them the defects, he was 
bound to receive the boat, make the necessary repairs, and look to a 
future action at law to reimburse him the expenses; at ail events, that 
he could not recover the full value of the vessel by ref using to receive 
her, until he did point out the deficiencies of which he complained. 
and give the défendant an opportunity to supply them ; but the court 
held the plaintiff justified in refusing to receive the vessel. The claim 
in this case is substantially the same, viz., that the plaintiff was bound 
to receive back the vessel when tendered, and look to an action at law 
against the company to reimburse it for the expense of repairs. But 
if the underwriter may not tender her back imperfectly repaired, may 
he make such tender aftershe is gottenofïand temporarily repaired ? 
We think not. Having taken possession of her under an obligation 
to indemnify the owner for the entire loss occasioned by the voluntary 
stranding, we think the company must be conclusiveïy presumed to 
hâve acted with the intention of doing their whole duty in that re- 
gard, and that they cannot discharge themselves of any portion of 
their obligation. Had the stranding been accidentai, and the repairs 
a particular average, (and this was evidently the assumption of the 
companies,) the plaintiff might hâve been bound to take the vessel 
back ; but, under the circumstances, the tender could not be made 
without at least an offer to pay the cost of such repairs as wero ren- 
dered necessary by her stranding. 

It is true that in the Massachusetts cases the court found that the 
underwriter took possession with the intention of raising, repairing, 
and restoring the vessel to the owners, but this intention only bocame 
material, if at ail, by reason of the clause in the policy thai the acts 
of the insurers in recovering, saving, and preserving the property in- 
sured should not of themselves be considered, as it had formerly been, 
an acceptance of the abandonment ; the courts adding the proviso 
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that due diligence be used ïn this connection. A referenoe to the 
cases in the order of their date is instructive as showing the origin of 
the clause in question. The earliest cases arose out of the wreck of 
the Argonaut, in March, 1821. In this case the ship went upon the 
rocks, suffered much damage, and was abandoned to the insurers. 
The companies caused the vessel to be taken from the rocks, and, 
having made certain repairs on her, offered to restore her to the 
plaintiffs. The plaintiffs contended that the vessel had not been suf- 
ficiently repaired, nor within a reasonable time, and the expense of 
the repairs would exceed 50 per cent, of her value. One of the com- 
panies was sued by libel on the admiralty side of the district court of 
Massachusetts; another was sued in the state court. In the first 
case, (Peele v. Merchanis' Ins. Go. 3 Mason, 27,) Mr. Justice Stoby 
held — First, that the owners had the right to abandon under the cir- 
cumstances, even if the injury was less than half the value. Second, 
that in estimating the half value there was not to be a déduction of 
one-third new for old, as in case of partial loss; that the half value 
which authorized an abandonment was half the sum which the ship, 
if repaired, would be worth, after repairs made. Third, that the un- • 
derwriters had no right to take possession of the ship either to move 
her or to repair her, without the consent of the owners; that thèse 
acts of taking possession, etc., after the abandonment, were, in point of 
law, an acceptance of the abandonment, since the underwriters could 
not be justified in them, except as owners of the property. In the 
other case, (Peele v. Suffolklns. Co. 7 Pick. 254,) against another com- 
pany, the suprême court of Massachusetts held that the underwriter 
might take possession of the ship, and repair her, and if the repairs 
were made for less than half the value, might restore her to the as- 
sured; but unless the repairs were made within a reasonable time, 
the insurer forfeited his right to return her and should be considered 
as having accepted the abandonment. 

En conséquence of the décision of Mr. Justice Story, the polieies 
were amended so as to provide that the acts of the insured or insur- 
ers in recovering, saving, and preserving the property should not be 
considered a waiver or acceptance of the abandonment; and that the 
insured should not hâve the right to abandon in any case, unless the 
amount which the insurers would be liable to pay, under an adjust- 
ment as of a partial loss, should exceed half the amount insured. 
The effect of the first amendment was considered by Mr. Justice Shaw 
in the case of Reynolds v. Océan Ins. Co., which was twice before the 
suprême court of Massachusetts, reported in 22 Pick. 191, and 1 Metc. 
160. It was argued in this case that whether the acts done by the 
insurers towards saving the property were done promptly and act- 
ively, or tardily and negligently, could make no différence ; and that, 
whatever was the character of such acts, they were protected by the 
policy from being regarded as évidence of an acceptance of the aban- 
donment. "Supposing this view to be correct, still taking possession 
v.24F,no.4— 12 
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of the vessel for another and distinct purpose, is not within thîs pro- 
vision in the policy. The act is qualified by the intent and purpose 
with which it is done. If done solely with a view to save the prop- 
erty, the underwriters were at liberty to do such acts or not as they 
should see fit, and do them in their own time. If done with the in- 
tent to repair and restore the vessel, then it was to be done with rea- 
sonable diligence and dispatch, on péril of making the vessel their 
own, by taking her into custody. " The learned judge hère appears 
to make a distinction between acts done with the view simply to save 
the property, and similar acts done with the view, not only of saving 
the property, but of restoring it to the owners. The language used 
in this opinion is not entirely clear. There could be no other pur- 
pose in getting the vessel ofï except "to save the property." If done 
to save the property for themselves, and the property is actually taken 
by the underwriters, they would undoubtedly be held to bave accepted 
the abandonment. If done to save it for the owner, they are equally 
liable, unless they proceed with diligence. In this view we find it 
difficult to perceive how the intent with which the act is done can be 
• décisive of the rights of the parties. We should say that they would 
dépend rather upon what was actually done than upon the intent 
with which it was done. 

The whole law upon the subject may be summed up as follows: 
When an insured vessel is stranded and abandoned there are three 
courses open to the underwriters: They may accept the abandon- 
ment and pay for a total loss; they may allow the vessel to lie on the 
beach, and insist that there was no right to abandon; or they may 
elect to raise and repair her, (if bound to repair,) and if they can 
do this for less than half her valuation, they may return her to the 
owners- and thus avoid paying for a total loss; but in so doing they 
must act promptly, that the owners may be repossessed of their prop- 
erty without unnecessary delay. Marmaud v. Melledge, 123 Mass. 
176. 

The object of the clause in the policy was to prevent the mère act 
of taking possession and rescuing the property being treated as, ipso 
facto, an acceptance of the abandonment. The companies wished to 
reserve the right to raise, repair, and restore the vessel within a rea- 
sonable time. But in the Peele Case it was held that they were not 
at liberty to touch her in any way without being held as accepting 
the abandonment. The policies now not only give them the right to 
interpose to recover the vessel, but in case the owner should do this, 
and then refuse to repair, the underwriters may then, after recovery, 
cause the same to be repaired for account of the insured; but, having 
once made their élection to raise the vessel, we do not understand 
that they are at liberty to stop short of full performance, or to tender 
her back to the owners without complète indemnity for the loss. In 
this view of the law, as the facts herein stated were undisputed, there 
was no question for the jury, and they were properly instructed to re- 
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turn a verdict for the plaintif!. Peele v. Merchants' Ins. Co. 3 Ma- 
son, 27. 

Certain exceptions were taken te the form of the abandonment, 
which, we think, are untenable. The policy reqnires the abandon- 
ment to be in writing, signed by the insured, and delivered to the com- 
pany ; and that it shall be efficient, if aceepted, to convey to and vest 
in the insurers an unincumbered and perfect title to the subject aban- 
doned. The abandonment in this case is contained in the letter of 
December 13th, signed by the président of the plaintiff corporation. 
Under the circumstances, we think this act was within the scope of 
his authority, and that his signature as président indicates sufficiently 
that it was the actof the corporation. It is true, the président held 
a mortgage upon the steamer, in his individual capacity, and that the 
title of the plaintiff was incumbered to the extent of this mortgage at 
the time the abandonment was made ; but we think that Mr. Beatty, 
in signing the abandonment as président, would be estopped to set 
up his individual mortgage against the insurance company. Herm. 
Chat. Mortg. 355; Hayes v. Livingston, 34 Mich. 387; Dann v. Cud- 
ney, 13 Mieh. 239; Truesdail v. Ward, 24 Mich. 117; Meister v. Bir- 
ney, Id. 435. 

The motion for a new trial must be denied. 



State of Kansas ex rel. Attorney General v. Southern Kansas 

Ey. Co. 1 

{Circuit Court, T>. Kansas. June 2, 1885.) 

Ratlroad Company— Foiweiture of Land Grant— Failube to Build Road— 
Mandamus. 

Where a portion of a grant of land to a railroad company has lapsed, and 
boen forfeiled by reason of the failure of tlie company to build a certain part of 
its road within tho tiine named in the grant, mandamus will not lie to compel 
the railroad company to build that portion of the road to which the forfeiture 
of the grant attaches. 

On February 12, 1858, the législature of the territoryof Kansas in- 
corporated the Leavenworth, Lawrence & Fort Gibson Railroad Com- 
pany, and authorized it to construct a railroad from Leavenworth via 
Lawrence to the southern boundary of the territory. On the third of 
March, 1863, the congress of the United States passed an act grant- 
ing lands to the state of Kansas to aid in the construction of certain 
roads. The first part of the section reads as follows : 

"Be it enacted by the senate and house of représentatives of the United 
States of America, in congress assembled, that there be, and is hereby, granted 
to the state of Kansas, for thepurpose of aiding in the construction — First, of 

1 From Kansas Lu w Journ ni. 
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a railroad and telegraph f rom the city of Leavenworth, by way of the town of 
Lawrence, and via the Ohio City crossing of the Osage river, to the southern 
line of the state, in the direction of /Jalveston Bay, in Texas, with a branch 
from Lawrence, by the valley of the Wakarusa river, to the point on the At- 
chison, Topeka & Santa Fe Ilaihvay, where said road intersects the Neosha 
river; second, of a railroad from the city of Atchison via Topeka, the capital 
of said state, to the western line of the state, in the direction of Fort Union 
and Santa Fe, N. M., with a branch where tins last-named road crosses the 
Neoslia, down said Neosha valley to the point where the first-named road en- 
ters the iNeosha valley, — every alternate section of land, designated by odd 
numbers, for ten sections in vvidth on each side of said roads, and each of its 
branches." 

The fourth section of such act prescribed the terms trader which the 
grant is made. It reads as follows : 

"Section 4. And be it f urther enacted, that the lands hereby granted to said 
state shall bedisposed of by said state only in the manner following: That is 
to say , when the governor of said state shall certify to the secretary of the in- 
terior that any twenty consécutive miles, either of said roads or branches, 
is completed in a good, substantial, and workman-like manner, as a flrst- 
class railroad, and the said secretary shall be satisfied that the said state lias 
complied in good faith with this requirement, the said state may cause to be 
sold ail the lands granted as aforesaid, situated opposite to and within ten 
miles of the line of said section of road thus completed, extending along said 
completed section of twenty miles of road, and no further. And when the 
governor of said state shall certify to the secretary of the interior, and the 
secretary shall be satisfled that another section of said road or branches, 
twenty consécutive miles Connecting with the preceding section, is completed 
as aforesaid, the said state may cause to be sold ail lands granted and situated 
opposite to and within the lirait of ten miles of the lineof said completed sec- 
tion of road, and extending the length of said section ; and so from time to 
time until said roads and branches are completed. And when the governor 
of said state shall so certify, and the secretary of the interior shall be satisfled 
that the whole of said roads and branches, and telegraph, are completed in a 
good, substantial, and workman-like manner, as flrst-class railroads and tele- 
graph, the said state may cause to be sold ail remaining lands granted and se- 
lected for the purposes indieated in this act, situated within the said limits of 
twenty miles from the line thereof , throughout the entire length of said road 
and branches: provided, that if any part of said road and branches isnot com- 
pleted within ten years from the passage of this act, no further sale shall be 
made, and the land unsold shall revert "to the United States." 

On the ninth of February, 1864, the législature of the state of Kan- 
sas passed an act to accept such grant, and making the Leavenworth, 
Lawrence & Fort Gibson Eailroad the beneficiary. On the twenty- 
fifth of May, 1864, a copy of the resolution of acceptance was filed in 
the office of the secretary of state, and is as follows : 

"Eesolved, by the président and board of directors of the Leavenworth, 
Lawrence & Fort Gibson Railroad Company, that said company hereby ac- 
cepts said grant of lands, according to the stipulations o£> said act of the lég- 
islature of the state of Kansas and of the congress of the United States." 

The railroad company constructed its road from Lawrence south- 
ward to the south line of the state, but never built that portion of its 
road from Leavenworth to Lawrence. By foreclosure proceedings the 
property and franchise of the Leavenworth, Lawrence & Fort Gibson 
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road passed to défendant. And now the state applies for a writ of 
mandamus to compel the défendant to complète its entire line, by build- 
ing that portion from Leavenworth to Lawrence. 

W. A.Johnston, Atty. Gen., Edward StUlings, and Thomas P. Fen- 
Ion, for relator. 

James Hagerman, for défendant. 

Breweu, J. I shall notice but a single question, for that is déci- 
sive. The relator does not insist that by the charter authorizing the 
railroad company to build its road from Leavenworth, a duty was 
imposed to complète the whole line which can be enforced by man- 
damus, but rests the case upon the land grant and its acceptance, 
claiming that thereby a contract obligation was assumed by the Com- 
pany which the courts will enforce by mandamus. Conceding, for the 
purposes of this case, that contract obligations of a similar nature 
may sometimes be enforced, yet where the parties in their contracta 
expressly provide a penalty for a breach, such penalty will exclude 
any other remedy ; and in this contract the parties hâve named a pen- 
alty for any breach. The grant provides that upon the completion 
of each consécutive 20 miles of road ifc shall become operative as to 
alternate sections, and that, upon the failure to complète the road 
within 10 years, the unearned lands revert to the United States. In 
other words, this reversion or forfeiture is the penalty for failure to 
complète the road. The grant does not prescribe at what point in 
the line the work shall be commenced. It was within the option of 
the company to commence at Leavenworth, the northern terminus, or 
at the southern boundary of the state, or at any intermediate point. 

It might hâve commenced at the northern and Bouthern termini at 
the same time, and, upon the completion of 20 miles from each ter- 
minus, would hâve been entitled to the alternate sections adjacent 
thereto. When it completed any 20 consécutive miles, it earned the 
alternate sections adjacent, and if it f ailed to complète any portion of 
the road within 10 years, it lost ail interest in the adjacent lands. 
Suppose it had never built a mile of road during the 10 years, and so 
earned none of the lands, soûl dit be seriously claimed that mandamus 
would lie to compel such construction in the face of this provision, — 
that by its failure the whole grant had failed; and if that be true in 
case of total failure, is it not equally true in case of partial failure ? 
The parties prescribed the terms of the contract, and what should be 
the resuit in the case of a failure of the beneficiary to perform. As 
was well said by the counsel for the défendant, this application in 
some respects represents a bill for a spécifie performance; and where 
the whole considération has failed, and the plaintiff is powerless to 
perform on his part, would a court of equity compel a défendant, re- 
ceiving-nothing, to perform ? Clearly, the défendant would be entitled 
to reçoive the considération if obligea to perform his contract, and if 
the considération was lost, the contract to perform would not be en- 
forced. The case of the State v. Southern Minn. By. Co. 18 Minn. 
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40, (Gil. 21,), arose upon a very similar state of affairs, and is very 
closely in point, and the conclusions reached by that court are in ac- 
cord with the views above expressed. 

The motion 'to quaBh the writ will be sustained, and judgment ac- 
cordingly. 



Dïer and another v. National Hod Elevatino Co. 

[Circuit Court, B. D. l'ennsyhania. April 28, 1885.) 

Patents fok Inventions— Scopb of Invention. 

A. patent for a mère improvement in the department of mechanics to which 
it helongs, must be limited to the arrangement of the device claimed as new, 
and cannot be se expanded as to embrace différent substituted de vices that 
perform some of the f unctions of the patent, or produce the same gênerai ef- 
fect. 

In Equity. 

Joskua Puaey, for complainant. 

Charles Howson, contra. 

McKennan, J. As the patent in this case is for an improvement 
merely in the department of mechanics to which it pertains, it must 
be limited in itB Bcope to the "arrangement" of devices described and 
claimed in it as new; and it cannot be expanded to apply to sub- 
stituted devices, différent in character and dissimilar in form, merely 
because they perform some of the intended functions of the patented 
devices, or because the same gênerai resuit is effectuated by both. 

The second claim of the patent — which is the only one necessary 
to be considered — is for the "arrangement of the ropes or cables, m, m, 
clamp-bolts, i, i, and cross-bars, J, J, substantially as and for the pur- 
poses setforth." This "arrangement, " as described, provides for the 
use of two cross-bars, to be attached to the ropes or cables at each end 
by means of clamp-bolts, which pass through the cross-bars, and en- 
circle the cables, and thus hold the bars in place by pressure upon the 
cables, by relaxing which pressure the cross-bars may be moved up 
or down, and any desired adjustment in length of the cables be se- 
cured. In the upper cross-bar are V-shaped notches for holding hods 
filled with bricks or mortar, which are prevented from tilting by the 
lower cross-bar, against which the handles of the hod rest. In this 
"arrangement" it is obvious that notches capable of holding clamp- 
bolts in place by compression, clamp-bolts, and two cross-bars, are 
essential constituents. 

In the hoisting apparatus made and nsed by défendant, a cable of 
différent material and form, and without the essential capabilities of 
the cable described in the patent, is employed; and in no sensé, ex- 
cept that of carrying the weight to be lifted, can it be regarded as 
an équivalent of the latter. It is made of iron, with links of a peculiar 
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form, so that it is altogether unadapted to the application of clamp- 
bolts, the use of winch is indispensable to the adjustability of the 
cable. Hence it lacks an essential feature of the patented "arrange- 
ment." Besides this, the cross-bar, which sustains the hods, is at- 
tachecT to the cable by a dépression in one of the links, in which it 
rests, and is held by a simple screw passing through the cross-bar and 
the cable link. And, finally, but one cross-bar is used, in which are V- 
shaped notches to hold the hods, which are prevented from tilting by 
bars projected from each side of the V. With thèse notable différences 
in form and function, thèse devices cannot be identified by any rule 
of equivalency, and hence we cannot adjudge the défendant guilty of 
infringement. 

The bill is dismissed, with costs. 



Underwood v. Warrex and another. 1 

{Circuit Court, E. I). Missouri. Jane 10, 1885.) 

Patents for Inventions— Thack-Drili,s. 

The combination covered by letters patent Ko. 205,927, issued to F. J. Un- 
derwood for an improvement ia railroad-track drills, is not infringed by the 
use of the device described in letters patent No. 186,225, by the addition of 
a vertical screw with a thutnb-piece, for the purpose of holding the sliding 
block in position. 

In Equity. 

G. M. Stewart and Britton A. TIïll, for complainanti 

Parkinson é Parkinson, for défendants. 

Tkeat, J., (orally.) The case of Underwood v. Warren and March 
is a suit for infringement of a patent. Most of the éléments of this 
case hâve been heretofore considered, and the views of the court will 
be found in 20 Fed. Bep. 697. 

Ail that is necessary to détermine the question now presented can 
be expressed in a very few words. The Underwood patent, No. 205,- 
927, dated July 9, 1878, is a combination patent. The défendants use 
the Belan patent, of which they are the proprietors, which patent was 
issued November 18, 1876, numbered 186,225. Both of thèse pat- 
ents are for ratchet-drills in connection with rails, or more especi- 
ally fish-plates on rails. The Belan patent consisted of two paral- 
lel bars, with clamps extending therefrom to hold them in position, and 
clamped to the railroad bar; and in order to operate the drill there 
was a movable block between the bard, with a horizontal screw run- 
ning through it at the particular point where it was desired to bore 
the railroad bar. By screwing up horizontally the boring apparatus, 

1 Reported by Benj. F. Kex, Esq., of the St. Louis bar. 
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the end could be effected. It was aseertaîned, however, that such a 
device was not sufficiently rigid to effeet the end; hence the subsé- 
quent patent, fully described in the opinion heretofore given by the 
court, which is a oombination patent. Instead of taking two parallel 
bars through which slides a movable block with the horizontal screw, 
the new patent takes only one bar with a mortice-block sliding on it, 
to be held in position, as occasion requires, by a wedge on the side 
of it, or as stated, "any other équivalent device." But the force of 
plaintiff'B patent is in the combination ; that is, the taking of a single 
bar with a mortice-slide and a wedge, or an équivalent contrivance 
as a vertical screw, to keep it in position while the ratchet-drill is 
boring a hole through the fish-plate, or the bar to which the fish-plate 
is to be attached. There is no élément in the Underwood patent 
which is not in the Belan patent, except that in the Underwood com- 
bination there is a single bar instead of two parallel bars, with an 
addition which makes a separate claim of what is called a bail, 
whereby the single bar can be raised or lowered so that you may bore 
horizontally. 

That is sufficient for a gênerai description. It so happens that the 
proprietors of the Belan patent hâve everything that they had before, 
only they hâve chosen, in order to hold the sliding block in position 
more firrnly than had been done under the original Belan patent, to 
bore vertically through it, and by means of a screw and a thumb- 
piece to hold it firrnly in position. Now, it is a most familiar prin- 
ciple in the law of patents that one who has a combination cannot 
sue for an infringement any person who does not use his entire com- 
bination. If he has chosen to insert in his combination éléments 
that are unnecessary, his patent meets with very little favor. In 
this particular case, however, there is no infringement of his combi- 
nation at ail. The avéraient seems to be that by using a vertical 
screw with a thumb-piece, which is the most familiar mechanical élé- 
ment to hold a slide in position, the défendants hâve infringed this 
complainant's combination. They hâve not used the combination, 
nor any new élément of it. 

The bill is dismissed. There is no infringement. 
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Holidat and others v. Mattheson and others. 
(Circuit Court, 8. D. New Tork. 1885.) 

Patents for Inventions — Unconditional Sale of Patented Article in For- 
eign uountry — rlght op pctrchaser from vendee to use or sell in 
United States. 

The owner of a patent in the "United States for an invention, who has sold 
the patented article in England without restriction or conditions, cannot treat 
as an infringer one who has purchased the article in England of the vendee of 
the patentée, and restrain him from using or selling the article in the United 
States. 

Wallace, J. This motion for a preliminary injunotion raises the 
question whether the owner of a patent in the United States for an 
invention, who has Bold the patented article in England without re- 
striction or conditions, can treat as an infringer one who has pur- 
chased the article in England of a vendee of the patentée, and can 
restrain him from using or selling the article hère. This question haB 
been decided adversely to the complainant in this court upon a mo- 
tion to punish the défendants for contempt in violating an injunction 
obtained in a former suit between the parties; and it was held by 
Judge Wheeler in substance that the sale carried ail the rights to the 
article which the complainants, the vendors, had, including the right 
to use it or sell it whenever the complainants could do so. Holiday 
v. Mattheson, Op. MS. That décision is controlling upon this motion, 
but it is proper to add that the reaBons upon which it proceeds are 
satisfactory, and would prevail if the question were an original one 
between thèse parties and in this court. 

When the owner sells an article without any réservation respecting 
its use, or the title which is to pass, the purchaser acquires the whole 
right of the vendor in the thing sold : the right to use it, to repair it, 
and to sell it to others ; and second purchasers acquire the rights of 
the seller, and may do with the article whatever the first purchaser 
could hâve lawfully done if he had not parted with it. The presump- 
tion arising from such a sale is that the vendor intends to part with 
ail his rights in the thing sold, and that the purchaser is to acquire 
an unqualified property in it; and it would be inconsistent with the 
presumed understanding of the parties to permit the vendor to retain 
the power of restricting the purchaser to using the thing bought in a 
particular way, or in a particular place, for a limited period of time, 
or from selling his rights to others. It is quite immaterial whether 
the thing sold is a patented article or not ; or whether the vendor is 
the owner of a patent which gives him a monopoly of its use and sale. 
If thèse circumstances happen to concur the légal effect of the trans- 
action is not changea, unless by the conditions of the bargain the 
monopoly right is impressed upon the thing purchased; and if the 
vendor sells without réservation or restriction, he parts with his mo- 
nopoly so far as it can in any way qualify the rights of the purchaser. 
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The purchaser does not acquire any riglit in the monopoly, but lie 
does acquire the right of unrestricted ownership in the article he 
buys as against the vendor, including, as an inséparable incident, the 
right to use and enjoy it, and to transfer his title toothers. Bloomer 
v. McQuewan t 14 How. 549 ; Goodyear v. Beverly Rubber Co. 1 Cliff. 
348 ; Washing-machine Co. v. Earle, 3 Wall., Jr. 320 ; Bloomer v. Mil- 
linger, 1 Wall. 340, 351; Mitchellv.Hawley, 16 Wall. 544, 548 ; Paper 
Bag Cases, 105 U. S. 770; Day v. Union Rubber Co. 3 Blatchf. 494; 
McKay v. Wooster, 2 Sawy. 373; Wilder v. Kent, 15 Ped. Eep. 217. 

The cases like Hatch v. Adams, 22 Fed. Eep. 434, and Société, 
etc., v. Tilghman's Pat. Sand Blast Co. 25 L. J. Cb. 1, relied on by 
the complainants, hâve no application to a case like this. When the 
owner of a patent sells the patented article under circumstances which 
imply that the purchaser is not to acquire an unqaalified property in 
the thing purchased, as -where a license accompanies the transfer, 
the purchaser's rights are limited to the extent of the monopoly 
granted to him. Those cases involved the extent of the monopoly 
acquired in a patented article under a license or territorial right from 
the owner of the patent, the article having been originally sold under 
the license. 

The motion is denied. 
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CoBNELLY V. MaBKWALD. 
(Circuit Court, S. D. New York. 1885.) 

Patents for Inventions— Infringement—Costs— Expense of Model. 

The expense of obtaining a model of an infringing machine cannot be deemed 
x taxable disbursement in favor of the prevailing party. 

Wallaob, J. The clerk properly refased to tax the item of $150 
in plaintifi's bill of costs for the expense of obtaining a model of the 
defendant's infringing machine. IrreBpective of any question as to 
the propriety or necessity of proouring such a model, the expense in- 
curred cannot be deemed a taxable disbursement in favor of the pre- 
vailing party. The reasons vrhy such an item should not be allowed, 
are fully stated in the opinion of the court in Woodruff v. Barney, 1 
Bond, 528, and in Hussey v. Bradley, 5 Blatchf. 210. It is obvious 
that it would subject litigants in patent cases to onerous and some- 
times to oppressive burdens, if parties were permitted, at their dis- 
crétion, to procure models, and tax their unsuccessful adversaries with 
the expense. The question is not an open one. See, also, Wooster v. 
Barker, 23 Fed. Bep. 49. 

The taxation is affirmed. 
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BUST V. CORNELL STEAM-BoAT Co. 

{Circuit Court, S. D. New York. July 1, 1885.) 

Towage-^-Negltgence — Evidence — In3truction — New Triai,. 

Under the circumstances of thia case the question of négligence was a ques- 
tion for the jury to détermine, and the verdict not being so manifestly against 
the weight of the évidence as to warrant the court in setting it aside, and the 
instructions of the court fairly presenting the question of négligence to the 
jury, a motion for a new trial is denied. 

Motion for New Trial. 

This action is brought to recover damages oceasioned by the négli- 
gence of the défendants in failing to tow properly the plaintiff 's canal- 
boat Minnie F. Howe from Newburgh to New York on the evening of 
October 4, 1881. In the last tier, directly behind the canal-boat, 
was a spile-driver, which became disengaged and was forced by the 
winds and waves violently againBt the stern of the canal-boat, causing 
the loss and injury complained of. Evidence was given tending to 
show that the spile-driver became unmanageable because of the giv- 
ing way of a cleat to which the backing-line was fastened. The spile- 
driver drew but little water and carried no crew. Her deck was 
nearly covered by a house which caught the wind, no matter from 
what quarter it was blowing. She was an unwieldy, top-heavy, and 
dangerous craft to place in proximity to other boats. The action was 
tried at the April circuit, 1885, and resulted in a verdict for the plain- 
tiff. The défendants now move for a new trial upon the grounds, — 
first, that the verdict is against the weight of évidence; ànd, second, 
that there was error in one of the instructions to the jury. 

James L. Bishop, for plaintiff. 

Enos N. Taft, for défendants. 

Coxe, J. The verdict was not so manifestly against the weight of 
évidence as to warrant the court in setting it aside. The proposition 
now to be determined is, not whether the court is in accord with the 
jury upon the facts, but was there a question of négligence which 
should hâve been submitted to them ? If so, the court cannot dis- 
turb the verdict without intrenching upon the province of the jury, 
unless it is so clearly against the évidence as to justify the conclusion 
that they, through ignorance, depravity, or gross partiality, failed to 
comprehend their duty. There is nothing hère to warrant such a 
presumption. It may be conceded that the défendants' version of 
the transaction was maintained by witnesses, who, in number and 
intelligence, more than balance those produced by the plaintiff; but 
this concession avails the défendants nothing. The jury were justified 
in finding, if they saw fit to do so, that the défendants had not, in 
the fulfillment of their contract with the plaintiff, done ail that a care- 
ful and prudent navigator should do in the making up and manage- 
ment of the tow. It was perniissible for them to say that it was not 
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wise or prudent to start upon a night voyage with such an unruly 
craft as the spile-driver bo near a helpless boat, at a time when the 
wind was aft, and, according to one of the witnesses, ominous signala 
were in the sky. The détermination of the jury ought not to be inter- 
fered with. Davey v. Mina, Life Ins. Go. 20 Fed. Eep. 494; Gilmer 
v. City of Grand Rapids, 16 Fed. Eep. 708, 711; Mengisv.Lebanon 
Maniîf'g Go. 10 Fed. Eep. 665; Blanchard's Gunstock Turning Fac- 
tory v. Jacobs, 2 Blatchf. 69. 

But it is urged that the court fell into error in instructing the jury 
as f ollows : 

"If you find thafc the only fault in the case was an improper cleat upon the 
spile-driver, that would not, of itself , be sufficient to charge the defendants f un- 
less you find also that the faets were of such a character that the défendants 
knew.-or ought to hâve known, of the defective character of the cleat." 

Upon this branch of the évidence, then, the following propositions 
were submitted : First, was there an improper cleat, and, if so, was 
the injury occasioned solely by reason thereof ? Second, did the de- 
fendants know of the defect, or could it hâve been discovered by the 
exercise of ordinary care and diligence on their part? It is insisted 
that there is no évidence that the défendants knew, or were chargeable 
with knowledge, of want of sufficiency in the cleat. That it proved 
inadéquate is not disputed. It gave way from the bolts being pulled 
out through the deck of the spile-driver, fairly indicating, from the 
standing-point of the plaintiff, that it was improperly fastened; that 
the wood to which it was attached was decayed, or that in size, con- 
struction, or position, it was incapable of bearing the strain placed 
upon it. It is obvious that some of thèse defects could hâve been 
discovered at a glanée ; others by a caref ul examination, and others 
still only by a minute and thorough inspection, which the défendants 
were not required to make. Whether the défendants should hâve 
discovered the defect depended upon various questions which the jury 
only were compétent to décide. The mère happening of the accident, 
if they adopted the plaintiff's theory regarding it, was alone sufficient 
to raise a presumption of négligence. For instance, they might hâve 
found that the cleat broke early in the night before the winds and 
waves became boisterous. On the contrary, they might hâve adopted 
the défendants' theory that it broke from a péril of the sea; because 
of the sudden, angry, and unexpected tempest. That the prior find- 
ding, unexplained, would be sufficient to inculpate the défendants 
can hardly be doubted. On the one hand the défendants were not 
held to the Btrict rule applicable to common carriers, and on the other 
their duties were not confined to the less onerous obligations which a 
master owes to his employés. They occupied a médium ground be- 
tween the two. They were bailees for hire, having life and property 
in their keeping, and they were required to exercise ordinary care, 
skill, and prudence, in arranging and navigating the tow. Whether 
they fulfilled their obligations in thèse respects, waB, upon ail the evi- 
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dënce, a question of fact for the jury, and not a question of law for 
the court. For thèse reasons it is thought that the instruction com- 
plained of was not erroneous, but was as favorable to the défendants 
as they could reasonably ask. Of the many authorities upholding 
the foregoing propositions, a few, which may be regarded as more or 
less controlling in this court, are hère given. Rose v. Stephens é G. 
Transp. Go. 20 Blatchf. 411; S. C. 11 Fed. Eep. 438; Robinson v. 
New York Cent, é H. R. R. Go. 20 Blatchf. 338; S. C. 9 Fed. Eep. 
877; Rintoul v. Sanie, 17 Fed. Eep. 905; Alden v. Same, 26 N. Y. 
102; Worster v. Forty-Second St. R. Go. 50 N. Y. 203; Mullen v. St. 
John, 57 N. Y. 567; Lyons v. Rosenthal, 11 Hun, 46; The Quickstep, 
9 Wall. 665 ; The M. M. Galeb, 10 Blatchf. 467, 471 ; The Sweepstakes, 
Brown's Adm. 509, 514. 

The motion for a new trial is denied. 



The Eescue. 

{District Court, W. D Pennsyhania. June 20, 1885.) 

1. Towage— Exemption from Négligence. 

An understanding that a tow-boat should not be responsible for damages to 
the towupon a contemplated trip, would not exonerate the tow-boat from the 
conséquences of actual négligence in the performance of the service under- 
taken. 

2. Bame— Damages. 

The gênerai rule is that the damages reeoverable for injur/ to a vessel by a 
collision should not exceed her then value. 

In Admiralty. 

D. T. Watson, for libelant. 

Knox é Reed, for respondent. 

Acheson, J. The évidence, as a whole, scarcely warrants the con- 
clusion that there was any express agreement relieving the Eescue 
from that measure of care and diligence which the law imposes upon 
a tow-boat. But if the conversation between John Jackson and W. 
C. Jutte was as the latter testifies, still it would not exonerate the 
tow-boat from the conséquences of actual négligence in*the perform- 
ance of the service undertaken. Powell v. Pennsylvania R. Go. 32 
Pa. St. 414. The contract, however, having been entered into with 
the prospect of encountering ice, there was no culpability in under- 
taking the trip; and it may be conceded also that if there was any 
increased risk arising from the présence of ice, the libelant should be 
held to hâve accepted that hazard. The real question in the case 
then is whether the Eescue was forced upon the flat-boat by the 
pressure of the ice or struck it negligently. 

And hère the weight of évidence is most decidedly against the 
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Eescue. In backing towards the flat after the tow-boat had broken 
the ice and opened a way to Jaokson's float, there was a plain lack 
of that degree of care which the occasion called for. As no one was 
left on the flat to warn off the Eescue as she approached, it was im- 
perative that some one should hâve been on watch at the stern of the 
tow-boat. Conceding that the pilot is correct when he says the flat 
could be seen from the pilot-house "every time I looked at her," still 
he had his other appropriate duties to perform and could not closely 
and constantly watch the flat. Hence, as he hiniself states, the stern 
of the tow-boat was only about seven or eight feet from the flat when 
he rang the stopping-bell, and the headway was not arrested in time. 
The flat was not only hit by the Eescue, but one of her wheel-arms, 
coming down on the top of the flat, forced it under water. Undoubt- 
edly, the collision could hâve been avoided by the exercise of proper 
care. The proof is clear that the disaster was altogether the resuit 
of culpable négligence on the part of the Eescue. 

The libelant's claim, so far as it relates to the expense of raising 
and repairing the flat-boat, is well made out ; but the item of demur- 
rage must be disallowed. The évidence as to actual loss hère is some- 
what vague, and I incline to think there was unnecessary delay in 
raising the flat. The controlling reason, however, for denying de- 
murrage is that the other damages allowed are probably as much as 
the flat was reasonably worth when Bhe was sunk. Now, the gênerai 
rule is that the damages allowed for injuries to a vessel should not 
exceed her value at the time of collision, (The Venus, 17 Fed. Eep. 
925,) and there is nothing in this case to take it out of that rule. 

Let a decree be drawn in favor of the libelant for $459.21, with 
interest from July 1, 1884, and costs. 



The Wji. Kraft. 
{District Court, W.D. Pennsylvanie June 17, 1885.) 

PURCHASE OB' VESSEL— NOTICE OP LlEN— ESTOPPEL. 

While respondents were negotiating for the purchase of a steam-boat, a lien- 
creditor notified them of his claim, and warned thetn not to buy until it was 
settled ; but subsequently informed them that it was settled, at the same time 
remarking that they ought to see that they got a good bond ; thereupon the re- 
spondents compleled the purchase, and paid the price, taking the customary 
bond of indemnity against liens generally. Held, that such creditor was es- 
topped from asserting that said claim was a lien against the boat in the hands 
of the respondents, to the préjudice of the respondents and their surety in said 
bond. 

In Admiralty. 

Albert York Smith, for libelants. 

Knox ê Reed, for respondents. 
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Acheson, J. While the respondents were negotiating for the pur- 
chase of the steam tow-boat Wm. Kraft, Joseph Short, one of the 
libelants, notified them of the claim in question, and warned them 
not to buy until it was settled; but afterwards he returned to the 
reBpondents and informed them that the claim had been settled. The 
respondents then consummated the purchase, and paid the full con- 
sidération in cash and negotiable paper. So far there is no dispute 
as to the facts. But both respondents further testify that at the sec- 
ond interview Short told them the boat did not owe the libelants any- 
thing, and to go ahead and buy her. This Mr. Short dénies ; but I 
think the weight of the testimony hère is with the respondents. 
Short's accountof the matter is this: "I told him [Hodgson] the ac- 
count waB settled, and at the same time told him significantly that 
he should see that he got a good bond." But, if it be true that Mr. 
Short's language was that "the account was Bettled," the respondents 
had a right to infer, under the circumstances, that they were now at 
liberty to purchase without référence to this claim. Indeed, Short's 
conduct admitted of no other interprétation. 

It is a customary thing for a purchaser of a steam-boat to take a 
bond of indemnity against liens, and the respondents would naturally 
regard Mr. Short's observation on that subject as a friendly sugges- 
tion having respect to other and secret liens. Such bond of indem- 
nity against liens generally the respmdents did take, as any prudent 
purchaser of a Bteam-boat would ordinarily do. It appears, however, 
that the solvency of the surety in this bond is now somewhat ques- 
tionable. But the surety himself is entitled to protection against a 
claim which the creditors hâve waived, or estopped themselves from 
asserting. 

I hâve carefully looked into the évidence, and am very clear that 
the libelants hâve estopped themselves from asserting a lien against 
the boat in the hands of thèse respondents. The fact is the claim 
was settled. True, the libelants took notes for part of it, but this 
circumstance was not disclosed to the respondents, or the surety in 
the bond of indemnity. Now, doubtless, the mère taking of a note 
does not operate to discharge a lien, and, as against the former owner 
of this boat, the lien might well be enforced, the notes being overdue 
and unpaid. But when the court is asked to enforce the claim as a 
lien, to the préjudice of the présent owners and their surety, a very 
différent question is presented. As against them good faith forbids 
the libelants to assert the claim. 

Let a decree be drawn dismissing the libel, with costs. 
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Ballin and others v. Lehb and others. 

(Uircuii Court, 8. D. New York. April, 1885.) 

Removal op Catjse— Act of 1875 — Citizenship— Aliens. 

A., a citizen of New York, and B., a citizen of .New Jersey, suedC, a citizen 
of Maryland, and D., a subject of Prussia, in the state court. Beld, that the 
suit was removable to the United States circuit court. 

Motion to Eemand. 

David Leventritt, for plaintiffs. 

Samuel W. Weiss, for défendants. 

Wheelbr, J. One of the plaintiffs is a citizen of New York, and the 
other of New Jersey; one of the défendants is a citizen of Maryland, 
and the other a subject of Prussia. The act of 1875, (Supp. Eev. St. 
174,) makes suits removable in which there is a controversy between 
citizens of différent states, or between citizens of a state and foreign 
citizens or subjects. There are no citizens of the same state, nor 
citizens or Bubjects of the same foreign country, on opposite sides of 
the controversy in this Buit. Each person on one side is a citizen of 
a state, and each person on the other is a citizen of another state or 
country. The statute uses the plural number only, but this includes 
the singular, and does not imply that there must be more than one 
citizen of the same state on one side of every controversy to make 
the suit removable. A suit in favor of one citizen of one state against 
one citizen of another state, or an alien, would be none the less re- 
movable, because there were not more than one of each class. There 
is no person hère, as a party to this controversy or suit, who is not 
within the description of the statute as to ail of his opponents. There 
is no occasion for any severanee of causes of action or parties; the 
statute covers the whole. Removal Cases, 100 U. S. 457. 

Motion to remand denied. 



Maieeb v. Olmstead and others. 
(Circuit Court, 8. D. New York. April, J885.) 

Removal op Cause— Time op Removal— Repbal of Rev. St. { 639, cl. 2. 

The second clause of section 639 of the Kevised Statutes was repealed by the 
act of 1875. 

Motion to Eemand. 
J. D. McClelland, for plaintiff. 
F. W. Angell, for défendant. 

Wheeler, J. The removal of this cause from the state court being 
after a term at which it. could hâve been tried, and therefore too late 
v.24p,no.5— 13 
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under thé act of 1875, is sought to be sustained by the act of 1866, 
(subdivision 2 of section 639, Eev. St. U. S.) But that clause is 
held to be repealed by the act of 1875, (Hyde v. Ruble, 104 U. S. 
407,) although it had been held otherwise previously, by various state 
and circuit courts. 

Motion to remand granted. 



Davies, Eeceiver, etc., v. Marine Nat. Bank. 

(Circuit Court, S. D. XTeœ York. April, 1885.) 

Removal of Cause — Action against Receiveb of National Bank— Time of 

RbMOVAIi. 

A receiver of an insolvent bank commenced an action against the receiver 
of a national bank in the state court by summons, without nny complaint setting 
out his cause of action, at a time early enougli to make it triable at the April 
term of the court, if the pleading had been promptly put in ; but the time of 
filing the complaint was extended to the April term, when plaintiff moved for 
an order for the examination of the offlcers of the national bank, to enable him 
to make complaint ; and, in support of the motion, filed an affldavit stating that 
his cause of action arose out of the fact that the bank, of which plaintiff was 
receiver, had paid to defendant's bank illégal interest, and that by the statutes 
of the United States défendant became indebted to his bank for twice the 
amount so paid. li the examination had been had instantly, and a complaint 
been framed at once, the cause would not hâve been triable in due course until 
the May term, and at that term it was removed to the United States court. 
Held, that the cause was removable, and that the application for removal was 
made in time. 

Motion to Eemand. 

William B. Hornblower, for plaintiff. 

Charles W. Bangs, for défendant. 

Wheeler, J. This suit appears to hâve been commenced in the 
state court by summons, without any déclaration or complaint show- 
ing for wbat cause of action, at a time early enough to make it tria- 
ble at the April term of that court, if the pleadings had been promptly 
put in. But the time of filing the complaint was extended until into 
the time of the April term. Then the plaintiff moved for an order 
for the examination of the officers of the défendant bank to enable 
him to make a complaint, and, in support of that motion, filed his af- 
fldavit setting forth what his cause of action was, as appears to be 
required in such proceedings. At that time, if the examination had 
been had instantly, and a complaint had been framed at once, the 
cause would not hâve been triable in due course until the May term 
of the state court, and at that term it was removed to this court. The 
affidavit stated that the cause of action arose out of the fact that the 
firm of which the plaintiff is receiver had paid to the défendant bank 
various snms of money as interest, in excess of the rate allowed by 
the laws of New York, and of that limited for the banks of the state 
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of New York, and that, by the provisions of the statuts of the United 
States, the défendant became indebted to the firm for twice the amount 
of the interest so paid. This motion to remand is made upon the 
gronnds that the action does not appear to be one that is removable, 
and that the removal was too late. It is argued that the statenient 
of the cause of action in the affidavit was for the purpose of the ex- 
amination only, and that the complaint may be for some cause of 
action entirely différent, and not arising under the laws of the United 
States at ail; and that, as the case could hâve been tried at the 
April term, if the complaint and proceedings had been prompt, it was 
not removable after that term. Pullman Palace Car Go. v. Speck, 
113 U. S. 84, S. G. 5 Sup. Ct. Eep. 374, is much relied upon in sup- 
port of the latter proposition. 

It is to be noticed that the statute under which the removal was 
had does not refer at ail to the pleadings in the action for a guide. 
There is only to be a matter in dispute arising under the laws of the 
United States. The mode of bringing on the dispute, or of making 
its nature to appear, is left open. Actof March 3, 1875; Supp. Eev. 
St. 174, § 2. The plaintiff took such proceedings under the law of 
procédure of the state as required him to show forth his cause of ac- 
tion. When done as required, he had exhibited a cause of action 
arising obviously and confessedly under the laws of the United States 
as the matter in dispute. This has not been changea; and he does 
not now say that it could be changed, if he could be heard to say so 
at this stage. The cause, as made, appears to be clearly removable 
in character; and, from this statement of the case, it appears that 
the cause has not yet even progressed far enough so that it could be 
tried on its merits, of either law or fact, at any term. The défendant 
has not yet been called upon, or had any opportunity, to answer, or 
had anything to answer. A default could not be taken even so as to 
be followed by a judgment, for there is no déclaration, or anything in 
the nature of one, on which to make up a judgment. This case ap- 
pears to be outside of the principles of the case relied upon. McLean 
v. Raïlway Co. 17 Blatchf. 363, 

Motion denied. 
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United States ». Kose. 

(Gireuit Court, D. Valifornia. June 23, 1885.) 

1. Public Lands— Action bt United States to Annul Patent. 

The United States has the saine remedy in a court of equity, to set aside or 
annul a patent for land on the ground of fraud in procuring its issue, which 
an individual would hâve in regard to his own deed procured under similarcir- 
cumstances; following U. 8. v.Minor, 5 Sup. Ct. Kep. 836. 

2. Same— Pkocbkdings befobe Land-Office— Effect of Judgments and Dk- 

CREES. 

The doctrine of the conclusiveness of judgments and decrees of courts as be- 
frween those who are parties to the litigation, is not applicable to the United 
States in regard to the proceedings before the land-offlcers in granting patents 
for the public land. 

Suit to Set Aside Patent. 

J. M. Walling, for complainants. 

Charles W. Kitts, (Niles Searles with him,) for défendant. 

Sawyeb, J. ïhis is a suit in which, as in the case of U. S. v. San 
Jacinto Tin Go. 23 Fed. Eep. 279, upon an indemnity against costs 
given to the government by parties in interest, the indemnifying parties 
hâve been permitted to prosecute a suit in the name of the United 
States against the défendant, to set aside a United States patent. 
The grounds relied on for annulling the patent are that it was ob- 
tained upon fraudulent représentations made to the register of the 
land-office, supported by perjury in the affidavits filed, stating the 
land to be non-minerai vacant land, when it is alleged to hâve been, 
in fact, known minerai land, and to hâve been in the actual posses- 
sion of private parties, claiming and working it as minerai land, at 
the time of the entry in the land-office and of the issue of the pat- 
ent. The fraud and perjury alleged constitute the grounds upon 
which it is sought to vacate the patent. In U. S. v. White, 9 Sawy. 
125, although I entertained at the time grave doubts as to its appli- 
cability, I finally held, upon demurrer, that the case was governed by 
the principle established in V. S. v. Flint, 4 Sawy. 51-53, affirmed 
in 98 U. S. 61, and in Vance v. Burbank, 101 U. S. 519, and dis- 
missed the bill. 

I thought it better that the point should be settled by the suprême 
court for that, and ail other contemplated cases, at that stage of the 
case. The value of the property turned out to be insufflcient to give 
the suprême court jurisdiction. The question again arose in U. S. 
v. Minor, and in other cases, wherein the value was also insufficient to 
give the suprême court jurisdiction. And it was manifestly likely to 
arise in numerous other cases in this state. Still, being in doubt, and 
not fully satisfied as to the correctness of my former ruling, and the 
question being one of great importance, and certain to arise in agréât 
number of other cases, I invited the district judge to sit with me, and, 
though not fully satisfied on the point, I adhered to my ruling in White' s 
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Case. The district judge, though somewhat in doubt, taMng a différ- 
ent view of the question, we divided in opinion, and, upon the re- 
quest of the counsel for complainant, certified a division of opinion 
to the suprême court. Judgment was thereupon suspended in this 
and ail other cases involving the same questions then pending until 
the point should be authoritatively settled in that case. 

Towards the close of the last term, Minor's Case was decided by the 
suprême court, and distinguished from the cases upon which I had 
relied, and theviews adoptedin White's and Minor's Cases were over- 
ruled. The décision in Minor's Case, therefore, authoritatively set- 
tles in favor of complainant the main question presented by the de- 
murrer, and relied on by défendant in this case. 

Several questions are made as to the sufficiency of some of the ma- 
terial allégations of the bill. However it might be on spécial de- 
murrer, I think, upon the whole, that they are sufficient upon a gên- 
erai demurrer, -which only goes to a want of equity in the bill. As- 
suming the défendant to be correct upon ail points discussed, upon 
the authority of U. S. v. Minor, 5 Sup. Ct. Eep. 836, the demurrer 
must be overruled, and leave given to answer to the bill on or before 
the rule-day in August; and it is so ordered. 



Dundee Mortgage Trust Investment Co. v. Parrish, Chief of Police, 

and others. 

American Freehold Land Mortgage Co., of London, v. Groves, 
Sheriff, etc., and others. 

New England Mortgage Security Co. v. Groves, Sheriff, etc., and 

others. 

(Circuit Court, B. Oregon. July 13, 1885.) 

1. Taxation— Mortgage Tax Law op 18S2. 

On the question of whether this act of the législature conforma to the consti- 
tution of Oregon, this court follows the judgment of the suprême court of the 
state in Mumford v. Sewell, 11 Or. 67, and Crawford v. IAnn Co. id. 482 ; and on 
the question of conflict with the constitution of the United States, the ruling 
of this court in the Dundee Mortgage Trvst Investment Co. v. School-dist. No. 1, 
19 Fed. Kbp. 359, and 21 Fed. Rep. 151, is followed. 

2. Same — An Act for Kaising Revenue. 

The mortgage tax law does not levy any tax or raise any revenue, but only 
provides that when a tax is levied or a revenue raised that mortgages shall con- 
tribute thereto as land. 

3. Bame — Unequal Assessment. 

Where the law requires that mortgages shall be valued for taxation at their 
face value, and ail lands at their " true cash value," and the assessor of a 
county willf'ully and uniformly values the mortgages on lands therein at their 
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face value, and the landa therein at only onc-third of their cash value, such 
assessment is illégal, and the payment of the two-lhirds of the tax thereby im- 
posed on said mortgages may be enjoined. 
4. Same — Tkndbr of Payment of Tax. 

A suit to enjoin the collection of a tax cannot be maîntained in the courts 
of the United States, unless it appears that the plaintiff has paid, or offered to 
pay, so much of said tax as he concèdes to be duc, or as may be shown that he 
ought to pay. 

Suit to Enjoin Collection of a Tas. 

John W. Whalley, W. D, Fenton, and Raleigh Scott, for plaintiffs, 
for whom also a written argument by Thomas M. Cooley was filed. 

R. S. Strahan, John Burnett, James F. Watson, E. B. Watson, A. 
H. Tanner, H. Hurley, and William B. Gilbert, for the several dé- 
fendants. 

Deady, J. Thèse suits are brought by the plaintiffs, who are for- 
eign corporations, to hâve the several défendants enjoined, as sheriffs 
of their respective counties, from collecting certain taxes levied by 
such counties upon sundry mortgages belonging to them, under the 
act of October 26, 1882, (Sess. Laws, 64,) commonly called "the 
mortgage tax law," by the sale of the same. 

Motions for provisional injunctions on the bills and demurrers 
thereto, on the ground of the invalidity of the law and the illegality 
of the tax, were argued and submitted together. The bills are sub- 
stantially the same, and from them it appears that the first two cor- 
porations are formed under the laws of Great Britain, the Dundee 
company having its principal office at the burg of Dundee, Scotland, 
and the London one at London, England; the third is formed under 
the laws of Connecticut, and has its principal office at Boston, Mas- 
sachusetts, — and each is formed for the purpose of loaning money in 
this state on note and mortgage, which notes are made payable and 
kept without the state at such principal offices respectively; that the 
Dundee company, as assignée of two former companies of that place, 
and in its own right, is the owner of $645,317.29 in value of such 
notes and mortgages, for money loaned in this state prior to the pas- 
sage of said act, except $90,000 thereof, upon which the various 
counties named in its bill levied a tax in 1884 amounting to $9,927.32 ; 
that the Connecticut and London companies are the owners of such 
notes and mortgages, for money loaned in this state prior to the 
passage of said act, upon which a tax was levied by the several coun- 
ties named, in their respective bills for the years 1883 and 1884, 
as follows: The Connecticut company, of the value of $207,359 in 
1883, and of the value of $213,274 in 1884; and the London com- 
pany of the value of $112,368 in 1883, and of the value of $114,027 
in 1884, — upon the former of which a tax has been levied by said 
counties of $7,414.63, and on the latter of $3,914.77. 

The objections made by the bills to the validity of the law and the 
legality of the tax may be summarized as follows : (1) The act is void 
because passed contrary to the constitution of the state in thèse par- 
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ticulars: (a) It is an act "for raïsing revenue," but originated in the 
senate instead of the house, eontrary to section 18 of article 4 thereof ; 
(b) it was not read by sections on three several days in eaeh house, 
as required by section 19 of said article ; (c) it involves double taxa- 
tion, and distinguishes between secured and unsecnred notes, and one 
and two county mortgages, and permits the indebtedness of résidents 
to be deducted from their assessments, and forbids the same in the case 
of non-residents, eontrary to section 1, article 9 thereof; (d) it pro- 
vides that debts and mortgages may be sold for the non-payment of 
taxes the same as land; (e) it is a spécial or local law for the assess- 
ment and the location of taxes eontrary to section 23 of said article 4; 
(/) the plaintiffs' mortgages are assessed in said counties at the nom- 
inal value of the debts secured thereby, while the other lands situ- 
ated therein are assessed at but one-third of their value, thereby caus- 
ing unequal and ununiform taxation of the same kind of property, 
eontrary to section 1 of said article 9. (2) The act is void because 
in conflict with the constitution of the United States in thèse particu- 
lars : (a) It impairs the obligation of the contract whereby the mort- 
gagor was to pay ail taxes on the note and mortgage, and "in that 
it undertakes to change the situs of notes and mortgages" which, prior 
to said act, were owned and held elsewhere than in Oregon; (b) it im- 
pairs the negotiability of promissory notes secured by mortgage on 
real property; (e) the sale of the debt and mortgage involves the tak- 
ing of private property without due process of law. (3) The assess- 
ment in Yamhill county is made, or about to be made, by the sheriff, 
and is therefore void. 

The question of the validity of the act of 1882 was before the su- 
prême court of the state in Mumford v. Sewell, 11 Or. 67, S. C. 4 Pac. 
Eep. 585, and Crawford v. Linn Co. Id. 482, S. C. 5 Pac. Eep. 738, 
and also before this court in Dundee Mortgage Trust Investment Co. 
v. School-dist. No. 1, 19 Fed. Eep. 359, and 21 Fed. Eep. 151. 

In the cases decided in the state court it was held: (1) The state 
may tax a mortgage in the county where recorded without référence 
to the résidence of the owner; (2) an act aufchorizing sueh a tax does 
not impair the obligation of any contract between the mortgagor and 
the mortgagee ; (3) the original bill on file in the secretary of state's 
office shows that the act was read on three several days, as required 
by section 19 of article 4 of the state constitution, and that is suffi - 
cient; (4) the act is not in conflict with section 1 of article 9, nor 
section 32 of article 1 thereof, concerning uniformity and equality of 
taxation, and does not exempt two county mortgages from taxation, 
but leaves them subjeet thereto under previously existing laws; (5) 
the législature may fix the situs of personal property for the purpose 
of taxation without violating the provision of the state constitution 
concerning equality of taxation; (6) the phrase "spécial law," as used 
in section 23 of article 4 of the state constitution is synonymous with 
"private law," and whether a law is public or private dépends on the 
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subject-matter; and (7) the act in question is a public one, and 
therefore not a private or "spécial" one. 

In the case before this court it was held : (1) Equity has jurisdic- 
tion to enjoin the collection of a tax levied under an invalid law, 
when necessary to prevent a multiplicity of suits; (2) the act in 
question does not impair the obligation of any contract between a 
mortgagor and a mortgagee concerning the payment of the tax on the 
mortgaged promises, or the debt secured thereby, — the state is no party 
to such contract, and its power to impose and collect taxes on persons, 
property, and business within its jurisdiction cannot be afïected or 
restrained thereby; (3) the state may, so long as it does not trench 
on the constitution of the United States, tax ail persons, property, 
and business within its jurisdiction or reach, and whether any person, 
property, or business is within its jurisdiction is not a fédéral ques- 
tion, and must be determined by the state for itself . 

This court also held in that case that the act was void because in 
conflict with section 1 of article 9 of the state constitution, requiring 
uniformity in assessment for taxation ; and also that the act was a 
spécial one, and therefore void, because in conflict with subdivision 
10 of section 23 of article 4 thereof ; and that the enforcement by the 
state of a tax levied under such an act is a deprivation of property with- 
out due process of law, contrary to section 1 of the fourteenth amend- 
ment of the constitution of the United States. 

This court will follow the décisions of the state court touching the 
validity of this act when compared with the constitution of the state, 
and therefore ail objections to the enforcement of this tax on that 
ground are out of place, and will be overruled without further consid- 
ération. Greene v.Neal's Lessee, 6 Pet. 291; Stone v. Wisconsin, 94 
U. S. 181; Toivn v. Perkins, Id. 267; Burgess v. Seligman, 107 U. S. 
33; S. C. 2Sup. Ct. Eep. 10. 

Conceding, then, that the judgments of the state court in Mumford 
v. Sewell and Crawford v. Linn Co., so far as they déclare the act 
to be in conformity with the state constitution, furnish the rule of 
décision in this case, and assuming that the rulings heretofore made 
by this court in Dundee Mortgage Trust Investment Co. v. School-dist. 
No. 1., so far as the same relate to fédéral questions, will be followed, 
there are but two objections to the enforcement of the tax left for 
considération : (1) The act is one for raising revenue, and therefore 
void because it did not originate in the house; and, (2,) admitting 
the law to be valid, the tax is illégal because of the unlawful con- 
duct of the persons who made the assessment of property in thèse 
counties, whereby the plaintiff s mortgages are valued and taxed at 
two-thirds more than the lânds in the said counties. 

In Mumford v. Sewell, supra, 71, Justice Waldo, speaking for the 
court, said: "Some of us hâve had considérable doubt whether the 
bill is not properly a bill for raising revenue, and therefore in viola- 
tion of section 18 of article 4 of the state constitution because it 
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origînated in the senate," and concludes that the point is not suffi- 
ciently clear, as then advised, to warrant the court in declaring the 
law unconstitutional on that ground. In Crawford v. Linn Go. the 
point does not seem to hâve been rnooted. 

But I am clear that this is not a bill for raising revenue. True, it 
provides that when revenue is to be raised mortgages shall contribute 
thereto as land; but it does not authorize or provide for levying any 
tax or raising a cent of revenue. A bill for raising revenue, or a 
"money bill," as it was technically called at coramon law, is a bill 
levying a tax on ail or some of the persons, property, or business of 
the country for a public purpose ; and the assessment, or listing and 
valnation of the poils or property preliminary thereto, and ail laws 
regulating the same, are merely measures to secure what may be 
deemed a just or expédient basis for the levying of a tax or raising 
a revenue thereon. The constitution of the United States (section 7, 
art. 1) contains a provision on this subject similar to the one in the 
state constitution. It reads : "Ail bills for raising revenue shall orig- 
inate in the house of représentatives, but the senate may propose or 
concur with amendments, as on other bills." In speaking of this 
clause ST0RY,"in his commentaries on the constitution, (section 880,) 
says: "And, indeed, the history of the origin of the power, already 
suggested, abundantly proves that it has been confined to bills to levy 
taxes in the strict sensé of the words, and has not been understood to 
extend to bills for other purposes which may incidentally create rev- 
enue." 

By the law in force at the passage of the act of 1882, personal 
property, including debts secured by mortgage, was listed to the owner 
in the county where he lived, and real property in the county in which 
it was situated, and both were required to be assessed for taxation at 
their "true cash value." Laws Or. 752. By the act of 1882 this 
proceeding was so far changed that a mortgage on real property, and 
the debt secured thereby, is assessed and taxed to the owner thereof 
in the county in which the land lies, and is required to be valued at 
the full amount of such debt, unless the property is not, in the judg- 
ment of the assessor, worth so much, in which caBe it must be as- 
sessed at its "real cash value." 

The bills allège that the mortgages of the several plaintiffs are as- 
sessed by the assessors in the several counties at the nominal value 
of the debts, while the lands therein are only assessed at one-third of 
their value, thereby causing said lands to pay only one-third of the 
taxes that they ought to pay, and said mortgages two-thirds more 
than they ought to pay, which is not uniform but unequal taxation. 
Upon the strength of the case of Gummings v. National Bank, 101 U. 
S. 153, counsel for the plaintiffs insist that this discrimination against 
the plaintiffs' mortgages renders the assessment illégal. In that case 
the officers charged with the valuation of the property for taxation in 
Lucas county, where the bank was located, adopted a settled rule or 
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System by which real and ordmary personal property was estimated 
at one-third of its value, and rnoneyed capital at three-fifths of its 
value; and the state board of equalization increased the valuation of 
the bank shares to their full value. ïhe bank paid one-tbird of the 
tax, and brought suit in the United States circuit court against the 
treasurer to enjoin the collection of the ïemainder. On considération 
of the case in the suprême court, where it was taken by appeal, Mr. 
Justice Millek said that "the bank has the same right under the 
laws and constitution of Ohio to be protected against unjust taxation 
that any citizen of the state has, and by virtue of its organization un- 
der the act of congress it can go into the courts of the United States 
to assert that right." The court held that the tax was illégal because 
the valuation of the property not only operated, but was intended to 
operate, unequally, in violation of the constitution of the state, which 
provided for the taxation of ail property "by a uniform rule,". "ac- 
cording to its true value in money ;•" and for this reason, and not, as 
claimed by counsel for défendants, that the unequal assessment was 
in violation of tbe act of congress relating to the taxation of the shares 
of the national banks, it granted the relief and allowed the injunc- 
tion. 

But counsel for the défendants also insist that thèse cases are not 
within the rule laid down in Gummings v. National Bank, because it 
does not appear that the unequal assessments hère complained of 
were deliberately intended; and also, that before the plaintitfs can 
hâve relief on that ground, it must appear that there was some com- 
mon design or fraudulent conspiracy among the assessors of thèse 
various counties to make an unequal and illégal assessment to the 
préjudice of the plaintifs. But it is not necessary that there should 
be any actual conspiracy, or expressed design to disregard the law in 
this respect, on the part of the assessor to render an assessment illé- 
gal. Whenever the assessor of a district of a country as large as one 
of thèse counties uuiformly estimâtes real property at only one-third 
of the value he places on mortgages, it is impossible to attribute thy 
resuit to the infirmity of human judgment, and the only conclusion 
possible in the premises is that it was deliberately and willfully done 
in pursuance of a settled pur pose or rule on his part; and where the 
same thing occurs in a number of counties in various parts of the 
state it is manifest that the action of the assessors is not only willf ul 
and deliberate, but that it is the resuit of gênerai and well-under- 
stood custom to substitute this conventional value of real property 
for "the true cash" one which the statute requires. Indeed, the prac- 
tice is so universal and well known that the court might take judicial 
notice of it, and safely assume that there is not an acre of laud in 
Oregon that is valued for taxation at more than one-half its "true cash 
value," and that generally it is not valued at more than one-third of 
such value. Nor is it a sufBcient answer to this to say, as counsel 
does, that land in Oregon does not yield an income of 6 per centum 
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to its owners on its assessed value ; for the antiual income of land 
dépends not alone or largely on ita value, bat its use and manage- 
ment. < ! 

Probably two-thirds of the taxable land in Oregon is unused, except 
as wild pasture. The owners of this property do not expect any in- 
come from it, nor are they entitled to any. But they are getting the 
benefit, year by year, of its enhaucement in value from the gênerai 
growth and improvement of the country, to whieh they often contrib- 
ute but very little. But it is not probable that the money of the 
country yields an income of more than 6 per centum. Certainly, if 
it is loaned at légal interest and pays the usual taxes it does not. 
Xhen, there is always a considérable portion of the capital lying idle, 
but still subject to taxation. And yet, in the nature of things, personal 
property, especially money, is more liable to escape taxation than 
land, and therefore it is that in a country governed largely by lancl- 
owners, like Oregon, there is more or less undervaluation of land, 
upon the specious plea, more understood than expressed, that this is 
the only way to keep even with the moneyed capital of the country, 
and secure something like an equality of burdens between them. But, 
be this as itmay, the state scheme of taxation is not based on the in- 
come derived from property, but its "true cash value," and therefore 
it is useless to institute a comparison between the productiveness of 
land and money. 

Upon this phase of the case I am inclined to think the plaintiffs are 
entitled to relief against two-thirds of this tax; for, if the allégations 
in the bills are not sufficient as to the délibération and uniformity 
with which the land was undervalued by the assessor, there is no doubt 
but what they can be truthfully made so. 

But one of the grounds of demurrer to thèse bills is that, so far as 
this phase of the case is concerned, the plaintiffs are not entitled to 
relief in thèse suits, because it does not appear that they hâve paid 
or tendered so much of the tax as it appears they ought to pay. This 
objection is well taken. In State Railroad Tax Cases, 92 U. S. 617, 
the suprême court, in considering this question, say that, before a 
party can maintain a suit to enjoin the collection of a tax, he "must 
first pay what is conceded to be due, or what can be seen to be due 
on the face of the bill, or be shown byaffidavits, whether conceded or 
not, before the preliminary injunction should be granted. The state 
is not to be thus tied up as tothat whieh there is no contest bylump- 
ing it with that which is really contested. If the proper officer re- 
fuses to receive a part of the tax, it must be tendered, and tendered 
without the condition annexed of a receipt in full for ail taxes as- 
sessed. * * * We lay it down with unanimity, as a rule to govern 
the courts of the United States in their action in Buch cases." To 
the same effect is the ruling in National Bank v. Kimball, 103 U. S. 
733, and in Huntington v. Palmer, 7 Sawy. 355. The assessment of 
the plaintiffs' mortgages for 1884, in Yamhill county, is made by 
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the sheriff under section 3 of the old territorial act of January 26, 

1855, (Laws Or. 769, § 98,) which authorized that officer to assess 
and collect a tax on any property which he might find had been 
omitted from the assessment roll, there being then no provision in 
the law for a board of equalization. It is snggested that this section 
was repealed by the act of October 25, 1870, (Sess. Laws, 52,) con- 
stituting the county judge, clerk, and assessor a board of equalization; 
and the suggestion is not without force. 

It is also maintained that this section is void under the fourteenth 
amendment, because it deprives the party affected by the assessment 
of his property without due process of law, in that it makes the fiât 
of the sheriff, without notice to the owner, sufficient évidence that 
his property has been omitted from tho assessment roll, and is of a 
certain value for the purpose of taxation, to which it is thereby made 
liable without any more to do. Under the rule, carefully laid down 
by the suprême court in Davidson v. New Orléans, 96 U. S. 104, I 
think this point is well taken. The listing and valuation of the prop- 
erty is done by the sheriff arbitrarily, and without notice to the owner, 
and there is no provision for correcting his action in either respect, 
but the collection of the tax follows immediately upon such listing 
and valuation, and by the sale of the property if necessary. Nor does 
section 4 of the same act, (Laws Or. 769, § 99,) which authorizes 
the sheriff, upon application of the party interested, to correct certain 
errors of the assessor, apply to an assessment made by the sheriff 
under section 3, nor would it be sufficient to make it due process of 
law if it did. The party aggrieved would still be without notice of 
the proceeding until the tax was demanded or the property seized for 
non-payment thereof. But this proceeding of the sheriff did not and 
does not excuse the plaintiffs from paying the proper tax on their 
mortgage in this county for the year 1884. Generally, it may be 
said that the levy and collection of a tax is a proceeding in invitum, 
to which the tax-payer is only passively a party. But when he be- 
comes an actor in the matter, and seeks the aid of a court of equity 
to protect him against some threatened wrong in the premises, the 
situation is changed, and the rule applies : he who seeks equity must 
do equity; which in this case means that the plaintiffs must pay, or 
offer to pay, whatever they ought to hâve paid if they had been 
duly assessed in 1884, before they can invoke the aid of this court 
to enjoin the sheriff from collecting the tax upon this illégal assess- 
ment. 

The motions for injunctions are disallowed, and the demurrer sus- 
tainecT. 
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Mayhew and others v. "West Virginia Oïl & Oïl Land Co. and others. 

(Circuit Court, D. West Virginia. 1885.) 

RECEIVER — JUDICIAL SALE OF COHPOKATE PROPERTY — CONTRACT — l'CRCHASE 
FOR CltEDIÏOKS— LlABILITÏ OF BlDDEB FOR FaILUHÏÏ TO MaKE PAYAIENT — 
KBSALK — CONFIRMATION OF SALE. 

On motion (1) to confirm sale made to Charles H. Shattuck, Maroh 
17, 1885; (2) for a deeree against J. N. Camden, personally, for the 
différence between his bid of $173,050, October 1, 1884, and that of 
Shattuck, March 17, 1885, of $119,100; (3) to set aside order en- 
tered November 3, 1884, eanceling the bond of Thompson and Payne 
and Chancellor, and directing a return of the deposit of $10,000. 

Waite, Cbief Justice. The facts on which thèse motions dépend 
are as follows : 

Prior to the entry of the deeree of November 17, 1883, an instrument in 
writing was prepared for the signatures of J. N. Camden, J. H. Carrington, 
W. H. Beach, A. C. Worth, Toledo National Bank, E. S. Blair, B. B. Valen- 
tine, and Heman Loomis, purporting to be a contract between thèse parties 
to protect their several interests in the suit, and to insure a sale of the prop- 
erty for an amount sufficient to pay the debts due to them respectively, in 
f ull. ïhis paper was signed by Camden, Carrington, Worth, Valentine, and 
Blair before the deeree was rendered. It has never been signed by the To- 
ledo National Bank, nor by Beach. It provided in substance that at the sale 
under the deeree Camden should purchase the property if it sold for a price 
less than the aggregate of ail the claims adjudicated against it, with inter- 
est, eosts, and expenses; that if such purchase should be made by him, the 
other parties would assign their respective claims under the deeree, so that 
they might be used in payment of the purchase money ; that Camden should 
exécute and put on record a déclaration of trust to the effect that he would 
hold and manage the property to the best advantage, without charge for his 
own time, and apply the rents, issues, and profits to the payment in f ull of the 
amount due on the deeree in favor of Thompson, of whieh lie (Camden) was 
the assignée, and divide the remainder monthly between Loomis and the other 
benefleiaries in the proportion of 40 per cent, to Loomis and 60 per cent, to 
the others, until their respective claims were fully satisfled; and that when 
the debts were ail paid, Camden was to become the owner of the property free 
of ail claims by the other parties, who were to exécute the necessary releases 
for that purpose. Although this contract refers to the deeree as already en- 
tered, in point of fact the entry was not made until after ail the parties who 
hâve ever signed the contract had affixed their signatures. 

The deeree, as entered November 17, 1883, directed a sale of the property, 
and an application of the proceeds to the payment, with interest from that 
day, of the following debts: 

1. William D. Thompson, ..... $61,267 79 
Eichard A. Storrs, - - - ■ - • 47,663 29 
Heman Loomis, ..... 39,476 61 

(Ail thèse debts hâve equal priority of lien.) 

2. James H. Carrington, - - - 46,934 58 

3. A. C. Worth, 2,650 08 

4. W. H. Beach, - - ... - 2,888 58 

5. Toledo National Bank, . . .' - - 9,843 70 
B. S. Blair, 593 16 

(The debts due thebank and Blair having equal priority.) 
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6. E. S. Blair, 592 66 

7. Benjamin B. Valentine, - - - - 9,056 93 

8. Heman Loomis, - - - - - •49,111 16 

The debt to Thompson had been assigned to and was owned by Camden 
atthe time of the rendition of the decree. 

At the time of the entry of the decree there was a large sum of money in 
the handa of the receiver applicable to the payment of the debts, and with 
the consent of Thompson (Camden) and Loomis, it was ordered that thia be 
applied — First, to pay Storra in full; and, with the assent of Loomis, second, 
to pay Thompson (Camden) in préférence to him, (Loomis.) Under this order 
the following payments were made before May 1, 1884: 

November 20, 1883. To Storrs, in full, - - - $47,687 12 

" Camden, - - $27,190 93 

January 2, 1884. «' " - 2,000 00 

Mardi 5, " «• " • - 1,500 00 

April 21, •« » - 2,000 00 

$32,690 93 

On the first day of May, 1884, the property was offered for sale under the 
decree by the commissioners appointed for that purpose. Camden was présent 
at the sale, as were also the most of the creditors, either in person or by attor- 
ney. The président of the Toledo National Bank was there with the others, 
and if Camden had purchased the property under the contract, would hâve 
assigned the debt due the bank to be used in payment of the purchase money, 
upon the terms and conditions provided for in the contract. Beach had also 
executed an assignment of the debt due to him, and placed it in the hands of 
his attorney, who was présent, to be delivered to Camden if he purchased 
under the contract. Camden did not, however, bid at ail at this sale, and 
his reason for not bidding is given in his answer filed in this proceeding in 
thèse words: 

"fîespondent was advised and informed that the debt of Loomis was at- 
tacked in this honorable court, and that such proceedings were had that, by 
direction of the court as to the debt of said Loomis, theamountthereof should 
be paid into the registry of the said court, to await the détermination of the 
proceedings in relation thereto, thus requiring a large sum of ready money to 
be paid for that purpose; and the said creditors not indicating any willing- 
ness to aid your respondent in raising said money, and this respondent, at 
the time said contract was entered into, not contracting or expecting to be 
called upon to advance any money upon his bid to purchase under said con- 
tract, th6 said contract not requiring him to do so, respondent was advised 
that it was not safe for him to bid unless he was prepared to pay at least the 
amount of the Loomis debt into court. Under this ad vice respondent declined 
or refrained from bidding at the first sale of the property, on the ground that 
hemight incur a personal liability in bidding under the contract, if the amount 
of the Loomis debt was required to be paid into court to await indeflnite liti- 
gation." 

Ail the creditors were desirous of having Camden make the purchase un- 
der the contract, and would hâve assigned their respective claims to him on 
the terms provided for, if he had so done. Of ail this Camden was informed, 
and when he declined to buy, some of the other creditors joined together and 
ran the property up on the bidding to $162,000. This was enough to protect 
the interests of ail the creditors who were bidding; and when Charles H. 
Shattuck afterwards bid $163,000, the property was struck off to him, no one 
offering more. Loomis was not among the creditors who joined in the bid- 
ding. Camden was présent ail the time, and made no objection to what was 
doue. Shattuck, the purchaser, was the receiver appointed by the court to 
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collecfc the rents and profits of the property pending the suit. His purchase 
was made for the benefit of himself , Kobert Garrett & Sons, and some others. 
ïhe others were certain stockholders of the West Virginia Oil & Oil Land 
Company, who had joined together for that purpose. 

Camden was a stockholder and président of the Camden Consolidated Oil 
Company, a West Virginia corporation, having its principal office in Parkers- 
burg. He was also a stockholder in the Standard Oil Company. Thèse two 
companies were, more or less, connected in business. At some time after 
this sale, but at what précise time does not appear from the évidence, Cam- 
den left this country on a visit to Europe. Before leaving, however, he em- 
ployed Charles Marshall, of Baltimore, — said to hâve been at the time the 
gênerai attorney of the Camden Consolidated Oil Company, — to resist a con- 
firmation of the sale. The ground of his objection to the sale was, as he states 
in his answer, that as Shattuck was the receiver of the property sold, he stood 
in such a confidential and trust relation to the parties as to prevent him 
from buying. 

On the tenth of June, Loomis filed exceptions to the report of sale of the 
commissioners, on the following grounds: (1) Inadequacy of price; (2) mis- 
leading and doubtful expressions of the court in the course of certain proceed- 
ings, the object of which were to set aside or modify the decree in favor of 
Loomis; (3) surprise; (4) incompetency of the receiver to buy; and (5) un- 
certainty of the araount to be paid Loomis from the proceeds of the sale. The 
exceptions were signed by B. M. Ambler, as counsel for Loomis. No other 
exceptions were taken to the confirmation of the sale. Before the motion 
for confirmation came on for hearing, the seeretary of the Camden Consoli- 
dated Oil Company opened negotiations with William P. Thompson and Oliver 
H. Payne, — the one a vice-président and the other treasurer of the Standard 
Oil Company, — upon the subject of raising the bid of Shattuck, with a view 
of procuring an order for a resale of the property. Thompson was a stock- 
holder in the Camden Consolidated Oil Company, and a brother-in-law of Cam- 
den. The motion for confirmation came on for hearing June 18th. When 
tbe exceptions as to the insufficiency of the price were under argument, Mr. 
Marshall or Mr. Ambler was asked by the court whether it was proposed to 
submit an offer of a larger sum for the property in case a resale sbould be or- 
dered. To this question an affirmative answer was given, and within a short 
time thereafter a telegram, of which the following is a copy, was received by 

"Cleveland, 6-19, 1884. 
"To L. B. Dellicker, Clerh U. 8. Court: If there should be a resale of the 
West Virginia Oil and Oil Land Co. property, under decree of November 17, 
1883, we bind ourselves to bid not less than $173,000, and if knocked down 
to us, to pay therefor. 

[Signed] "W. P. Thompson. 

"0. H. Payne." 

About the same time, the seeretary of the Camden Consolidated Oil Com- 
pany got information from Thompson and Payne that such a telegram had 
been sent, and he thereupon instructed Mr. Marshall to présent the offer to 
the court, which was done. The court thereupon announced its détermina- 
tion to set aside the sale and offer the property again, if Thompson and Payne 
would secure their offer by depositing $10.000 in the registry of the court, 
and giving bond, with approved security, in the pénal sum of $250,000, con- 
ditioned to that effect. Thompson and Payne having, through their counsel, 
signified their willingness to comply with the terms proposed, the seeretary 
of the Camden Consolidated Oil Company obtained from Mr. William N. Chan- 
cellor, of Parkersburg, a promise that he would sign the bond as surety. This 
being satisfactory to the parties, the counsel in the cause set about preparing 
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the form of an entry of the order to be made on the minutes. In dolng tMs, 
some différence of opinion was found to exist as to what would be required 
of Thompson and Payne under their ofîer; those acting for Thompson and 
Payne claiming that it would be enough if they bid the amount offered the 
next time the property was put up for sale under the decree, while it was in- 
sisted on behalf of the creditors that they should be required to repeat their 
bid every time the property was offered, until a sale should be made and con- 
flrmed by the court. On application to the court for further instructions in 
this behalf, it was decided that the order should be of the character asked by 
the creditors. Thereupon the order was drawn up and assented to by the par- 
ties, and approved by the court, in the f ollowing form : 

"This cause came on to be heard on the eighteenth and nineteenth days of 
the présent month, upon the motion to confirai the sale made by J. B. Jack- 
son and W. S. Cole, spécial commissioners under the decree passed and en- 
tered in this cause on the seventeenth day of November, 1883, and upon a 
pétition flled herein by Heman Loomis, to set aside the sale of the property 
of the défendant company, made on the flrst day of May, 1884, and upon ex- 
ceptions taken by the said Loomis to the report of said sale returned to the 
court by said spécial commissioners, and upon an application made by Wm. 
P. Thompson and Oliver H. Payne to hâve the sale set aside, and offering to 
bid at a resale of the property the sum of $173,000, and was argued by coun- 
sel. Upon considération whereof , it was, on the nineteenth day of June, (in- 
stant,) adjudged that ail the objections and groundsof exceptions assigned by 
Heman Loomis against the conflrmation of the said sale made by said spécial 
commissioners to Charles H. Shattuck, on May lst, be overruled, except the 
first, and that the said first ground of exception would be sustained, pro- 
vided that the said Wm. P. Thompson and Oliver H. Payne should, within ten 
days, enter into a bond, with approved security, in the penalty of $250,000, 
payable to Lyman B. Dellicker, the clerk of this court, conditioned that at 
any future saleof said property that maybe made by decree in this cause, the 
said Thompson and Payne, or some one for them, will bid the sum of $173,- 
000, and that they will comply with the terms of said decree of sale in case 
they shall become the purchasers of said property at the said sum of $173,000; 
and provided further, that the said Thompson and Payne shall deposit in the 
registry of this court, within said ten days, the sum of $10,000 in cash, as ad- 
ditional security for their compliance with the offer made by them, and that 
the said Loomis shall, within said ten days, refund the sum of $148.65 paid by 
Lavinia H. Austin for advertising, and pay to the purchaser at said sale the 
sum of $407.50, the same being the interest accruing upon the amount of the 
purchase money actually paid, from the day of sale to the dateof this decree." 

The form of the entry having been agreed upon, no further proceedings were 
had untilJune 30th, when there was presented to the court a bond in the pénal 
sum of $250,000, executed by Thompson and Payne as principals, and Chan- 
cellor as their surety, conditioned according to the order of the court, and a cer- 
tified check of the Camden Consolidated Oil Company on the Pirst National 
Bank of Parkersburg for $10,000. At the same time the costs and interest 
specified in the order as agreed on were paid by the same company for Loomis. 
Thereupon, the order, which had been approved June 19th, was entered on 
the journal of the court, and the first sale was set aside and a resale ordered. 

Before the bond was signed by Chancellor, the secretary of the Camden 
Consolidated Oil Company procured for him, from Thompson and Payne, their 
individual bond of indemnity to him against any liability he might incur 
thereby. The check for $10,000 was at first deposited, by order of the court, 
in the Citizens' National Bank in Parkersburg, but afterwards it was with- 
drawn from that bank and deposited in the Pirst National Bank, on interest, 
at the rate of four per centum per annum. At what précise time this change 
was made, or on whose application, does not appear. When ail this was 
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done Camden was in Europe. He returned before September 30th, and on 
that day Looniis, through Mr. Arabler, his attorney", served on him (Camden) 
a notice to buy the property under the contracfc at the sale to take place the 
next day, and that unless he did buy, or run the property up to the required 
amount, he would hold him responsible therefor. It now appeara, from a 
statement made by Camden to the court at the présent hearing, that before 
thistime an arrangement had been made between him and Loomis for a joint 
ownership of the property after the other creditors were paid. At what time 
this new arrangement was made was not stated, and the other creditors were 
not in any manner affected by it. The effeet of it was to change the con- 
tract, as between Camden and Loomis, so that when the other creditors were 
paid out of the rents and profits, the property would be owned, two-thirds by 
Loomis and one-third by Camden. 

The property was again offered for sale on the first of October, and Cam- 
den came to the place wherethe sale was to be made before the bidding began. 
After his arrivai, he went to the auctioneer, who had been employée! to cry 
the sale, and told him he would bid $173,000 for the property as the agent of 
Thompson and Payne. The sale was then opened by the auctioneer, and this 
bid was cried for some little time. Camden then bid $173,050. This bid was 
also cried, and, no one offering more, the property was struck off to Camden 
at that priée. When he made the bid he did not state that he was acting for 
any one but himself, or that he was bidding under the contract, or that he 
expected to pay for the property otherwise than in money. After the sale was 
closed, the commissioners went with him to his office to get the money. On 
their arrivai there, Camden produced the contract, and asked that it be ac- 
cepted in lieu of money. This the commissioners declined to do, as their in- 
structions were to sell for cash only. At this interview Camden did not in- 
timate that, if the court declined to give effeet to the contract, he would not 
pay the money; but, on the contrary, told the commissioners that, if required 
to do so, he would complète the payment in that way. He was, however, 
anxious to hâve the return of the commissioners show his offer of the con- 
tract in lieu of money, and not his offer of money, so that he might, if pos- 
sible, secure a purchase under the contract. To this the commissioners did 
not object; and accordingly, in their return, after setting forth the sale, they 
state that "Camden did not and lias rrot paid to your commissioners the sum 
of money so bid and offered by him for said property as aforesaid, or any 
part thereof ; but when your commissioners required the cash from said Cam- 
den, pursuant to the terms of said sale, he tendered to us a paper purporting 
to be a copy of a contract," (hère folio ws a gênerai description of the con- 
tract before referred to.) "Said copy of the contract, with a paper thereto 
attached, signed by Heman Loomis, by B. M. Ambler, his attorney, bearing 
date September 30, 1884, is herewith filed. * * * Your commissioners 
declined to receive the said contract in payment, in whole or in part, of the 
purchase money so bid by said Camden for said property, or to accept any- 
thing in payment thereof except lawful money of the United States, and this 
the said Camden lias not as yet paid. " 

Mr. J. B. Jackson, one of the commissioners, went to Wheeling after the 
sale was closed, and the next day, October 2d, Camden telegraphed him at 
that place, as f ollows : 

"Parkeesbueg, October 2, 1K84. 

"To Gov.J. B.Jackson: Please see that mybidis reported as based solely 
on the contract presented in payment, without any qualification or conditions 
that would affect me personally on my bid. J. N. Camden." 

Mr. Cole, the other commissioner, and who was one of the counsel for the 
other creditors, resided at Parkersburg, where Camden was, but no such com- 
munication was made to him. 
v.24F,no.5 — 14 
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The report of the sale was flled with the clerk on the f ourth of October, and 
on the sixth of the same month Camden flled in court a pétition setting up 
the contract, and the demand which had been made on him before the sale, 
and praying "that, the premises being considered, he may be allowed to ap- 
ply tlie claims and debts adj udged by said decree in discharge of his liability 
for the purchase money; that his compliance with the ternis of said contract 
may be considered and decreed a compliance with the tenus of said sale; that 
the said contract may be received in discharge of his bid ; that the sale be cou- 
firmed, and that a decree be made to your petitioner for the said property; 
and that the court will make such f urther order and decree, and grant such 
other gênerai and further relief in the premises, as your honors may deem 
right, as in equity may be proper, and as in duty bound, etc., he will ever 
pray," etc. 

This pétition is signed by Mr. Caleb Boggiss, one of the attorneys of this 
court, as counsel for Camden. In the pétition it is stated that Camden is 
"largely interested to hâve the contract perfonned and executed, and that he 
desires that it may be done." The manner in which he is interested does 
not appear, except in the contract, and no mention is made of any new ar- 
rangement with Loomis. To this pétition answers hâve been flled by ail the 
creditors, except Loomis. objecting to the relief asked by Camden. 

On the fourteenth of October, Carringfcon, Worth, Beach, Blair, the Toledo 
National Bank, and Valentine flled exceptions to the report of the cornmis- 
sionerson the ground that the purchase money had not been paid, and "prayed 
that said report be recommitted to said commissioners, with directions that un- 
less the said Camden do at once comply with the terms of sale by paying to said 
commissioners the sum of $173,050, that said real estate and property may be 
resold at the risk and costs of the said Camden." Upon the tiling of this péti- 
tion the following order was made by the court: "Auditappearing to the court 
that at the sale of said property on the flrst of October, 1884, held pursuant to 
said decree, J. N. Camden became the purchaser of said real estate and prop- 
erty for the sum of $173,050, and that he has failed to comply with the terins 
of sale by paying said sum of money, or any part thereof, to said commis- 
sioners, or into the registry of this court, thereupon, on motion of the said 
défendants, Carrington, Beâch, Worth, Blair, Toledo National Bank, and Val- 
entine, a rule is awarded against the said J. N. Camden, returnable on the 
third day o£ November, 1884, to show cause, if any he can, why he should 
not pay to said commissioners, or into the registry of the court, the said sum 
of $173,050, so bid by him for said property as aforesaid, or why said sale 
should not be set aside, and said real estate and property resold by said com- 
missioners at the risk and costs of said Camden." 

On the third of November the parties ail appeared, either in person or 
by counsel, and, the court not being able to take up the matter at that time, 
the further hearing was postponed until December 2d. At that time Cam- 
den was represented by his counsel, Mr. Boggiss. The order postponing the 
hearing was made in the forenoon of that day. During the afternoon of the 
same day. Mr. Boggiss, who had been employed by the secretary of the Camden 
Consolidated Oil Company to act as attomey for Thompson and Payne, ap- 
peared in court and moved for a cancellation of their bond, and a return of 
theirdepositof $10,000, with the interest which had accrued thereon. N either 
at that time nor at any time before had it been intimated to the court that if 
the prayerof the pétition of Camden was not granted, he would not protnptly 
pay the f ull amount of his bid in money. On the contrary, the recollection of 
the judge holding the court at the time is distinct that it was expressly stated, 
either in the forenoon or the afternoon, or both, that the bid of Camden 
was bonaflde, and would be paid in money if required. Under thèse circum- 
stances, as Camden was known to be able flnancially to pay the money, if an 
order to that effect was made, the following entry was directed by the court: 
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"This day came fm. P. Thompson and Oliver H. Payne, and moved the 
court to release their surety, W. N. Chancellor, from the obligation of their 
bond in the penalty of $250,000, dated the twenty-flrst of June, 1884, condi- 
tioned to bid at a future sale of the property, directed by a decree in this 
cause to be sold, the sum of $173,000, and filed in this court in this cause on 
the twenty-third day of June, 1884, pursuant to a decree rendered therein on 
the nineteenth day of June, 1884, and also moved the court to make an order 
directing that the sum of $10,000 deposited by them in court in this cause on 
the twenty-third day of June, 1884, pursuant to the last above-named decree, 
together with the accrued interest, be refunded to them. And it appearing 
to the court from the report of J. B. Jackson and W. L. Cole, iiled in this 
cause on the fourth day of October, 1884, that said Thompson and Payne did 
in ail respects comply with the conditions of said bond, and that at said sale 
a higlier bid than they undertook to make was made by J. N. Cainden, vvhich 
has been reported and accepted by said commissioners, it is therefore ordered 
that the said bond be canceled, and the parties thereto released therefrom. 
And it is f urther ordered tliat the said sum of $10,000 so deposited by them, 
together with the interest that lias since accrued thereon, be refunded to the 
said Thompson and Payne out of the registry of the court. It is further 
ordered that L. B. Dellicker is entitled to reeeive a commission of one per 
cent, on the amount so received and refunded, to be taxed in the bill of costs; 
and the receiver is ordered to pay the saine out of any f unds in his hands." 

When this order was made, noue of the creditors interested in the proeeeds 
of the sale were présent in person or by attorney, and they had no notice that 
any such application was to be made. The next day a check was made by the 
clerk, and properly countersigned by the judge, on the First National Bank, to 
the order of the Camden Consolidated Oil Company, for $10,098 28-100, the 
amount of the deposit, and the accrued interest thereon, and delivered to the 
secretary of the Camden Consolidated Oil Company, who gave a receipt 
therefor as follows: 

"Beceived, Parkersburg, Nbveinber 4, 1884, from L. B. Dellicker, clerk U. 
S. district court, the sum of ten thousand and ninety-eight 89-100 dollars, money 
deposited by Payne and Thompson in case of Mayhew et al. vs. W. Va. O. & 
O. L. Co. Camden Consolidated Oil Co., 

"L. A. CoLE.Sec'y." 

The clerk, however, requireda receipt from Thompson and Payne, and this 
the secretary agreed to get. Afterwards he obtained and delivered to the 
clerk such an instrument, a copy of which is as follows: 

"Beceived of L. B. Dellicker, clerk of the circuit court of the United States 
for the district of West Virginia, ten thousand and ninety-eight 89-100 dol- 
lars, being in full for $10,000, with accumulated interest, heretofore depos- 
ited by William P. Thompson and O. H. Payne, under an order of said court, 
in the case of F. L. B. Mayhew & Co. y. The West Virginia Oil & Oil Land Com- 
pany and others, passée! on the nineteenth day of June, 1884, and which is 
now, with its accumulated interest, directed to be returned to the said W. P. 
Thompson and O. H. Payne by an order of the said court in the same cause, 
passed on the third day of November, 1884. 

"$10,098.89. [Signed] W. P. Thompson. 

"O. H. Payne." 

As soon as the order for the caneellation of the bond was entered, the sec- 
retary of the Camden Consolidated Oil Company took a copy and presented it 
to Chancellor, who thereupon surrendered to him the indemnity bond of 
Thompson and Payne. This bond the secretary afterwards returned to Thomp- 
son and Payne* In ail thèse transactions Thompson and Payne were repre- 
sented by the secretary of the Camden Consolidated Oil Company, and they 
never at any time appeared in person. 
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On the twenty-first of November, Carrington, Worth, the Toledo National 
Bank, Yalentine, and Blair, having heard of the order cancelingthe bond and 
surrendering the deposit, Sied a pétition to hâve that order set aside, and on 
the second of December the court made an order in référence thereto, as fol- 
lows : " This day came James H. Carrington, A. C. Worth, "William H. Beach, 
the Toledo National Bank, Benjamin B. Valentine, and Kobert S. Blair, by 
W. C. Cole, their attorney, and moved the court to set aside the order made 
in this cause. on the third day of November, 1884, returning to Oliver H. 
Payne and William P. Thompson the ten thousand dollars heretofore depos- 
ited by them in the registry of this court, and canceling their bond in the 
penalty of $250,000, with Wm. N. Chancellor as security, according to the 
prayer of their pétition filed in this cause; and it appearingthat notice of this 
motion and of the flling of said pétition has been given to the said Oliver H. 
Payne, William P. Thompson, and William N. Chancellor, it is ordered that 
this motion be placed on the docket, and the considération thereof is continued 
until a future day of this court." This pétition was filed and the entry 
thereon made during the term in which the order of cancellation was granted, 
but the matter was not disposed of before the adjournment. It therefore went 
over to the next term, which is the présent term, as unflnished business. 

On the twenty-second day of January, 1885, and during the présent term, 
the motions connected with the sale of October 1, 1884, ail came on for hear- 
ing, and the décision in référence thereto appears in the following order 
which was then made: "This cause came on to be heard at the présent term 
upon the report of J. B. Jackson and W. L. Cole, commissioners, heretofore 
appointed to make sale of the property mentioned in this cause, filed on the 
fourth day of October, 1884, whereby it appears that J. N. Camden bid the 
sum of $173,050 for said property, when it was ofEered for sale by said com- 
missioners at public auction, on the first day of October, 1884, pursuant to a 
former decree of this court passed in this cause, and the said commissioners 
accepted the bid of said Camden, but that he has not complied with the terms 
of sale by paying to said commissioners the amount of said bid, or any part 
thereof. Upon considération of the said report, and the exceptions filed 
thereto by se veral parties to this suit, andtherule heretofore awarded against 
said Camden to show cause why said property should not be resold at his cost 
and risk, and the pétition of said Camden treated and considered as his answer 
to said rule, and the answers to said pétition filed by the exceptors to said re- 
port, and the arguments of counsel for said Camden and said exceptors, and 
the said Camden still failing to comply with the terms of said sale by paying 
the amount of his said bid in cash, it is this twenty-second day of January, 
1885, considered and ordered by the court that said pétition and answer of 
said Camden is not a défense to said rule. It is further ordered that the ex- 
ceptions to said report be and the same are hereby sustained, and the said sale 
is set aside, and the said commissioners will proceed at once to advertise and 
resell said property in accordance with the terms and provisions of said former 
decree passed in this cause on the seventeenth day of November, 1883, for 
cash, which sale will be made at the costs of said Camden. And if the said 
property should be sold for a less sum than $173,050, the said bid of the said 
Camden, the court reserves, for future détermination in this cause, the ques- 
tion whether the said Camden will be required to pay the deficiency." 

Under this order the property was again off ered for sale on the seventeenth 
of March, and sold to Charles H. Shattuck for $119,100, he being the highest 
and best bidder. The purchase money was paid at the time of the sale, and is 
now in court. After this sale was reported to the court, the Toledo National 
Bank, Valentine, and Blair filed their pétition asking that, before the sale 
should be confirmed, the court would, if necessary, modif y its order of January 
22d, so as to hold Camden on his bid, or for the deficiency between his bid 
and that of Shattuck, and to require Camden to take the property at his bid, 
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and, if he failecl to do so, to confirai the sale to Shattuck, unless Thompson, 
Payne, and Chancellor elected to take and pay for the property at their bid 
of $173,000. The same parties also flled exceptions to the report, the object 
of which was to secure the same action which was asked for in the pétition. 
Camden flJed: (1) A motion to strike this pétition from the files; and (2) 
an answer without préjudice to this motion. Loomis has also filed a pétition 
to the same gênerai effect, and with substantially the same prayer. In this 
pétition thefollowingavermentismade: "11. Thecomrnissioners offeredsaid 
property again on the seventeenth dayof March, 1885, at which time some ar- 
rangement had been made by which the interests of the Standard Oil Company 
and the parties represented by Receiver Shattuck had been settled upon a 
basis not known to your petitioner, under which the property was to be 
bought at the lowest figure at which it could bfi got. And Mr. Robert Gar- 
rett, whom Mr. Shattuck formerly, as now, represented, in part at least, and 
who had been the real party on the flrst bid of $163,000, had some tacit or ex- 
press, direct or indirect, understanding with Mr. Camden and his friends, 
whereby the property should be bought for a low figure, and without compé- 
tition between them. And the said Camden now desires this sale to be con- 
firmed at $119,100, and prétends that he is not liableon his bidof $173,050." 

To this Camden answered as follows: "Eespondent dénies that any such 
arrangements were entered into as set out in charge 11 of said pétition, but 
refers to his answer hereinbefore referred to, and relies upon the same as his 
answers to this charge, in so far as said answer is responsive thereto." The 
answer "hereinbefore referred to" is that flled to the pétition of the other 
creditors, and the part of it which is responsive to the allégation of Loomis 
is as follows: "Respondent adinits that the property being large and valuable, 
and the probable amount for which it would sell being large, that the sale 
being for cash would be more than any one individual would be willing to 
raise and invest in that character of property; and that certain persons, some 
of whom are named in the pétition, did agrée to join in the purchase of said 
property; and, if the property was so purchased by them, that they would form 
a corporation to own and work said property. Respondent dénies that there 
was any combination or intention on his part to beat dovvn the price of said 
property, or to procure the same for less that its fair cash value. On the eon- 
trary thereof, said arrangement was entered into bonaftde to compote for the 
purchase of the said property, and to bid for the same to the fair value thereof ; 
and respondent states, as his opinion and belief, that without such an ar- 
rangement the property would not hâve brought as much as it did at that 
sale. Respondent avers that none of parties were interested in any of the 
liens upon said property except the Thompson debt, represented by himself ; 
that many of the otlier lien creditors were présent at said sale, as he is in- 
formed, and that others were présent by cdunsel ; that the sale was fair and 
open, and ample opportunity afforded to ail interested to bid for the same; 
and to the best of his information, from the présent condition and character 
of the property, the same was sold for ail it would bring, and more than it 
would now probably bring upon another resale." 

Since the first day of May, 1884, there has been paid to Camden by the re- 
ceiver the following sums, to apply on his claim as assignée of Thompson: 

January 3, 1885, $2,000 00 

January 30, 1885 - - 7,000 00 

February 27, 1885, - - - - * - 1,500 00 

March 16, 1885, - - - - - ^ 809 07 

About thèse facts there is littla if any dispute, and I hâve no hés- 
itation in holding that Camden, by his purchase at the sale of Octo- 
ber 1, 1884, became personally bound for the payment of the price 
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in money or its équivalent. The bid of Thompson and Payne musfc 
be taken to hâve been bona fide, for they were under bonds to make 
it. When Camden bid overthem h e gave no notice that he expected 
to pay otherwise than in money. He does not prétend that he had 
then or now any assignment of the claims payable out of the pure hase 
money except that of Thompson, and perhaps that of Loomis, unless 
the alleged contract was sufficient of itself for that purpose. This 
contract was not signed by ail the parties named in it, and there is 
nothing to indicate that any were to be bound until the exécution by 
ail was complète. 

When the property was first put up for sale Camden was as much 
bound by the contract as he ever has been, but he then designedly re- 
frained from bidding, and allowed a purchaser to buy at a price far 
below what, if the contract waB in force, he should hâve offered. This 
made it necessary for the other creditors to resort to other means 
for the protection of their interests. And some of them did so. In 
this way a sale was secured for an amount in cash sufficient to pay 
ail in full except Loomis. Camden afterwards saw fit to iesist the 
confirmation of this sale, and for that purpose he joined with Loomis. 
Ail of the other creditors were in favor of the confirmation. In the 
exceptions, which were filed in the name of Loomis, no mention was 
made of the contract, and it was not intimated at the hearing, in any 
way, that the purpose of the contestants was to give Camden another 
opportunity to buy under the contract. Ail parties, so far as appear- 
ances were concerned, treated the contract as no longer an élément 
in the case. The sale was finally set aside because of inadequacy of 
price, which was shown by an advance cash bid from other respon- 
sible parties. Camden now claims, in his answers to the pétitions filed 
against him, that the decree of November 17, 1883, was entered up 
by consent of parties in a différent form from what it would hâve 
been were it not for the contract; but there is no proof of that fact, 
and he himself does not state what thèse changes were. So far as 
appears from the face of the decree, the only consenta were those of 
Thompson (Camden) and Loomis, that Storrs should be paid first 
from the money in the hands of the reeeiver, instead of pro rata with 
them; and that of Loomis, that Thompson (Camden) should be next 
paid in full before anything was distributed to him. But by the terms 
of the contract Thompson (Camden) was to be paid in full from the 
earnings of the property before Loomis was entitled to anything. I am 
unable to see how Camden has lost anything by his consent to th© 
decree. 

In his answer Camden states as his excuse for not bidding at the 
first sale that some uncertainty then existed as to his right to use the 
Loomis debt as money to pay for the purchase; but the same diffî- 
culty existed when he bid in October. No change had been made as 
to that part of the case between the first sale and the second to relieve 
Camden from embarrassment in this particular. Ail he says on that 
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subject in his answer is that "the proceedings attacking the debt ot 
Loomis were dismissed or so modified by the opinion or action of the 
court in entering decrees ordering a reaale under said former decree, 
tbat respondent was advised and believed that the obstacles to his 
bidding under said contract were substantially removed." He fails 
entirely to state what the modifications were, and I can discover noth- 
ing in the order to which such an eiïect can be given. Under tbe cir- 
cumstances, it is clear to my mind tbat Camden could not use the al- 
leged contract in lieu of money to pay bis bid. The claims of' tbe 
différent creditors had not been assigned to him, and he was in no con- 
dition to call on a court of equity to require the creditors to make 
such assignments. As the contract was not available to him for the 
purposes of payment, it was incumbent upon him to pay in money. 
The liability of. Camden originally for tbe payment of bis bid in 
money on the confirmation of the sale baving tbus been establisbed, 
the next inquiry is whether, in the proceedings since his bid, any- 
thing bas been done to release him from that liability. In bis an- 
swers he states his claim as to this part of the case in thèse words : 

"Kespondent is advised by counsel that the court having refusedto confina 
said sale at the bid so raade by the respondent, and in entering a decree or- 
dering a resale of said property, that ail liability on the part of respondent for 
such deficiency was determined, and respondent discharged tlieref rom : that 
respondent was not liable as purchaser at sale until the court had accepted 
the bid of respondent and conflnned the sale absolutely." 

And in another place : 

"Respondent, however, submits that by said decree of resale he was dis- 
charged f rom f urther liability upon his bid of $173,030; there being no ac- 
ceptance of said bid by the court, and a confirmation of said sale, which, re- 
spondent is advised, were necessary to charge him under said bid." 

It is true, as was contended in argument, that in chancery a bid- 
der at a sale by a master, under a decree of court, is not considered a 
purchaser until the report of sale is confirmed; and that he cannot 
be compelled to complète his purchase until the confirmation of the 
report; that is, until his bid has been in some form accepted by the 
court, as the court stands in the place of a vendor, using the master 
to receive and report the bids. Sugd. Vend. & Pur. (3d Lond. Ed.) 
3S, 39; (lst Amer. Ed. 33.) Under the old English practice an or- 
der niai was first entered as of course, and this was afterwards made 
absolute, also of course, unless cause was shown to the contrary. The 
purpose of the whole proceeding was to show that tbe court accepted 
the bid and made the sale. Sugd. Vend. & Pur. 39,, snpra. 

In the présent case the commissioners reported the Baie in due 
form, and Camden asked the court to take his alleged contract in lieu 
of money and confirm the report. The creditors in interest adverse 
to his pétition asked that he be required to pay in money, and for a 
confirmation on that basis. No one else appeared to resist. There 
was no dispute about the regularity of tbe proceedings at the sale, 



216 FEDERAL BEPOBTEB. 

or the sufficiency of thé priée, or the title to the property. The dif- 
ficulty was not as to the sale, but as to how it should be paid for. 
Camden did not ask to be released from hia purchase because of a 
misunderstanding as to his rights, but only that he might be allowed 
to pay the priée in a particular way. The creditors did not ask to 
hâve the sale set aside if the money was paid, and to get the money 
they obtained a rule on Camden. The défense of Camden to this rule 
was, not that he could not be required to pay because the sale had 
not been confirmed, but in effect that as, by the terms of a eontract 
he claimed to hâve with the creditors, he would be entitled to the 
money when paid in, the eontract should be taken in lieu of the money, 
to avoid unnecessary circuity of action. 

When, therefore, under the circumstances, the court decided that 
Camden must pay in money, it in effect confirmed the report of sale, 
and required him to act accordingly. The order which was entered 
at the time may not hâve been expressed with précise technical ac- 
curacy, but its meaning is clear; the sale was confirmed on the basis 
of a bid for cash, no other having been made, and as the money had 
not been paid, a resale was ordered at the costs of Camden, leaving 
the question open whether it should be at his risk. It is true that in 
the order this language occurs : "It is further ordered that the excep- 
tions to said report and the same are hereby sustained, and the sale 
set aside, and the said commissioners will proceed at once to adver- 
tise and resell," etc. But this, when taken in connection with the 
rest of the order, was clearly intended only as a provision to relieve 
the subséquent sale from embarrassment by reason of the former one 
to Camden, and not to discharge him from liability for a defieieney 
between his own bid and any that might be made and accepted by the 
court under the resale which was ordered. Camden had full notice 
that the purpose of the court was to charge him for a defieieney, if 
upon further inquiry it should be found he was liable. No room 
whatever was left for a misunderstanding on that subject, and the or- 
der of January 22d was made during the présent terni, and is still 
under the control of the court, except so far as the rights of third per- 
sons hâve intervened. The answers of Camden satisfy me that he is 
interested directly or indirectly in the présent purchase by Shattuck. 
For this reason I am not inclined to consider Shattuck as having an 
interest which will interfère with the right of the court to make 
such modification of that order as may now seem to be just. I am 
also satisfied that the order of November 3, 1884, canceling the bond 
of Thompson, Payne, and Chancelier, was made under a misappre- 
hension of the facts, and ought to be vacated. It is therefore ordered 
that Camden elect hère and now whether he will take the property at 
his bid of $173,050 and pay for it in money. If he will, and he 
makes his payment within a reasonable time, to be fixed if required, 
the sale to Shattuck will be set aside, and that to him on the first of 
October, 1884, carried into effect by proper order. If Camden does 
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not elect to take the property, it will he ordered that he now, as the 
agent who made the bid for Thompson and Payne on the rlrBt Octo- 
ber, elect for them whether they will take the property at $173,000, 
and pay for it. If he does so elect, a reasonable time will be given 
them to make the payment, and the proper orders made to perfect a 
transfer of the property to them under their bid of Oetober 1, 1884. 
Should neither Camden nor Thompson and Payne elect to take the 
property under thèse orders, the sale to Shattuck -will be coniirmed, 
and a personal decree rendered against Camden for the deûciency. 
The order of November 3, 1884, canceling the bond of Thompson, 
Payne and Chancellor, will also be vacated. 

Bond, J., concurs. 



In re Wabash E. Co. 3 
(Circuit Court, W. D. Missouri. June, 1885.) 

Beceiver — Interférence of Strikkrs— Contempt— Punishment. 

A writer, signing himself chairman, sent the following notice to the various 
foremen of the shops of the Wabash Éailway Company during a strike organ- 
ized to resist a réduction of wages, the railroad being at that time in the hands 
of a receiver appointed by the United States circuit court : 

" Office of Local Committee, June 17, 1885. 

" , Foreman : You are requested to stay away from the shop until the 

présent difficulty is settled. Your compliance with this will command the pro- 
tection of the Wabash employés. But in no case are you to consider this an 
intimidation." 

Eeld, that this was an unlawful interférence with the management of the road 
by the receiver, and a contumpt of court, for which the writer should be pun- 
ished. 

Beebe & Raiidolph, for the railroad company. 

Hall é Rogers, for défendants. 

Krekel, J. G. M. Berry and Thomas Selby, employés of the 
Wabash Bailroad, are before me charged with contempt of court in 
interfering with the management and opération of the road. The 
spécial charge is that on the seventeenth day of June, 1885, they took 
possession of the round-house at Moberly, within this district, and by 
threats and intimidation caused employés of the company to quit 
work, and afterwards prevented them from working for the company, 
thus interfering with the opération of the road. In their return the 
défendants state that, on the morning of the seventeenth of June, they, 
with other employés of the road, at the usual hour of the day, went 

»Keported by Kobertson Howard, Esq., ot the St. Paul bar. 
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to work, but found a notice posted on the sliop doors which reads as 
follows : 

"Moberly, Mo., June 16, 1885. 
"To Employés: By authority of the gênerai manager, A. A. Talmadge, I 
am instrueted to close the shops at Moberly indeflnitely. I expect further 
instructions in the matter to-morrow. W. J. Brokan, Div. Al. M." 

That the défendants thereupon went into the round-house to notify 
the men there employed of a meeting to be held by the employés 
that morning at 8 o'clock, and that such of the men as they did not 
see Mr. Arthur, in charge of the round-house, promised to notify; 
that they came to and went from the round-house in an orderly man- 
ner, and without any threat or intimidation. 

The testimony before the court shows that, early in the spring of 
1885, a strike was inaugurated in Moberly by the employés of the 
Wabash Eailroad, resisting by force and intimidation a réduction of 
wages attempted to be made by the managers, in which the strikers 
accomplished their object, namely, to be reinstated at their former 
wages. On this occasion the managers of the road, in a circular ad- 
dressed to Shaw, Cougblin, and Berry, as a committee of the employés, 
among other things, said : 

"That in case it becomes necessary to make further réduction we willgive 
the chairman of your committee three days' notice; and the committee shall 
décide whether there shall be a réduction of force or of hours worked, or an 
entire suspension of everything, excepting running repairs and inspection." 

It appears that afterwards a correspondence regarding réduction of 
time or wages (it does not appear which) was had between Manager 
Talmadge and Berry, as chairman of the Moberly committee, in the 
course of which Berry suggested the réduction of wages of the officers 
rather than of the employés. Thus matters stood on the sixteenth 
day of June, when a suspension of the shop-work (not of repairs) 
was ordered by the managers, and the former strikers, among them 
thèse défendants, inaugurated the combination or strike hereinafter 
spoken of. Three written notices were issued on June 17, 1885, by 
C. M. Berry, as chairman of the employés, of which the following are 
copies : 

"Office of Local Committee, June 17, 1885. 

"S. M. Nugent, For. of Lathes : You are requested to stay away from the 
shop until the présent difficulty ig settled. Your compliance witli this will 
command the protection of the Wabash employés. But in no case are you 
to consider this an intimidation. 

[SignedJ "C. M. Berry, Chairman. •• 

"Moberly, Mo., June. 
"Office of Local Com. 
"To W. P. Sie: You are requested to stay away from the shops until this 
matter is settled. By your compliance with this request your action will be 
sustained by the Wabash employés to the utmost of their power. But in no 
case are you to consider this au intimidation. Having sent a similar notice 
to other foremen, the committee consider it wise to give you an opportunity 
to establish yourself for or againstr us. C. M. Berry, Chairman." - 
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"Office of Local Committee, June 17, 1885. 
"Mr. Arthur, Foreman R. H. — Dear Sir: Ail other foremen hâve been 
informed that it is our wish that they should remain away frora the shop3 
until the présent difflculty is settled, but in your case you are justifled in re- 
maining while passenger trains are running; but we request you to confine 
your work to passenger engines only. But in no case are you to consider this 
an intimidation. 0. M. Berry, Chairman." 

The testimony further Bhows that the men engaged in the round- 
house on repairs quit work and went to the meeting called by Berry, 
chairman ; and that of the 35 men employed in the round-house, the 
number who returned to their work at no time exceeded 15, — a num- 
ber insufficient to carry on the necessary work of repairs. A number 
of the men who hâve gone to work swear that they hâve not been mo- 
lested or interfered with. One of the locomotive engineers, however, 
testifies that a notice waB given him to quit work, which he refused 
to obey ; that, thereupon, three partially masked men approached him 
on hiB engine, and used violent and threatening language. Selby, 
one of the défendants, testifies that he went to the round-house, at the 
suggestion of Berry, to notify the men of the meeting. Witnesses dif- 
fer as to the language used by Berry and Selby, while talking to Ar- 
thur in the round-house, about the men attending the meeting, but 
sufficient can be gathered from it to show that, while they undertook 
to avoid the law, yet they intended to leave the impression that the 
round-house employés had better attend the meeting. Upon this (a 
gênerai outline of the facts) the question âmes, ought the défend- 
ants to be punished for contempt ? It will be recollected that the 
property of the Wabash Eailroad is in the handB of the court, and 
that receivers hâve been appointed by it for its management. Tht> 
owners hâve been deprived of possession and control, and with it the 
ability to protect it. The court, through its officers, has undertaken 
to do the ordinary business of the company, the running of regular, 
speedy, and safe trains for the conveyance of mails, passengers, and 
merchandise; and, moreover, the management of the property so as 
to make it valuable to those who hâve claims against it. AU thèse 
great public and private interests demand that no unnecessary in- 
terférences with the property and its management should take place. 
If any one has grievances, be they employés or otbpj"c r >hey can hâve 
easy and ready redress for their actual or supposed wrongs by bring- 
ing them tothe attention of the court. Both receiverr p,nd managers 
are subjeet to its control. The court will not permit its officers to 
wrong any one, and is always ready to redress grievances. Such a 
thing as taking the law into their own hands, be they employés of the 
company or officers of the court, will not be tolerated. Stress haa 
been laid, in the argument for défendants, upon the promise made in 
the circular issued by the managers during the early strike^ that no- 
tice should be given to the chairman of the committee of the employés 
of any intended réduction, and that the committee should be consulted 
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about any réduction or suspension. Thèse promises, heretofore more 
îully set out, though not applicable hère, were well calculated to mis- 
lead, and no doubt had their influence in the proceedings afterwards 
had by the committee and strikers. The wholesome law of the state 
of Missouri, requiring conipanies to give 30 days' notice to employés 
before reducing their wages, which went into effecfc on the twenty-third 
day of June, has no application, because not in force when thèse oc- 
currences took place. The provisions of this law no doubt enianated 
from the same sensé of justice which induced the promise of the man. 
agers to give notice of any réduction, in the circular spoken of. It 
moreover indicates the true source where the remedy for grievances 
of the kind under considération is to be sought. Différences between 
employers and employés, if not settled by compromise, must be set- 
tled by law and the courts. The community at large cannot afford 
to tolerate conflicts, from which outside and innocent parties must 
suffer. Courts do not interfère between employer and employés, ex- 
cept to déclare what the rights of the parties are, and to keep order. 
Men may work or cease working as they choose, provided they violate 
no contract. They may combine and peaceably seek to forward their 
interest in any manner, provided they do no violence to others' rights, 
or commit no violation of law. 

Did thèse défendants, by what they did, interfère with the rights of 
others? The court (in this case) had a right to operate the railroad 
without molestation of anybody. Indeed, as shown, was bound in 
law and justice to do so. The défendants, and specially Berry, the 
recognized leader of the strikers, did interfère in the management of 
the road. To make this plain, it is only necessary to refer to his no- 
tices. What would we say of one signing himself "Chairman" who, 
in the ordinary transactions of life, would give notice to a foreman in 
a shop to remain away from his work, and assure him that a compli- 
ance with the request would command the protection of a set of men 
who had combined to resist being discharged from work ? What 
would we say of a man signing himself "Chairman" of an organized 
body who would write to an employé of a shop to stay away from 
his work, and that by compliance he would besustained to the utmost 
by the body which he represented; that the committee considered it 
wise to give him an opportunity to establish himself for or against the 
combination ? What would be thought of a man who signs himself 
"Chairman" of an organized body writing to an employé in a shop 
that hemight remain in it to do a particular kind of work, but to con- 
fine himself to work designated by the writer ? Such things occurring 
in ordinary life transactions, no one of common sensé would doubt that 
such acts were an interférence. The implied threats contained in the 
notices would justify the placing of the perpetrators under peace-bonds, 
and if conséquences followed, such as in this case, the perpetrator be- 
comes further amenable to the law. The statement in ail of thèse no- 
tices that they are not to be taken as intimidations go to show beyond a 



BTKST NAT. BASE, ». LOCK-STITCH FENCE 00. 221 

doubt that the writer knew he was violating the law, and by this sub- 
terfuge sought to escape its penalties. The défendant Selby is shown 
by the testimony to be an anxious and active helper, who knew very 
well what he waB doing. He kept nearer within the bounds of the 
law than his co-defendant Berry. In view of the fact that the prom- 
ises made in the circular of the managers, heretofore spoken of, may 
hâve induced the strikers to again try improper and illégal means, 
the sentence of the court is that Berry be confined for two, and Selby 
for one, month in the county jail of Jackson county, reserving the right 
to add to this Bentence, if deemed necessary, peace-bonds in the sum 
of $500 each, to run for one year. 



First Nat. Bank of Worcestee, Massachusetts, v. Lock-Stitoh 
Fence Co. and others. 

Central Nat. Bank of Masbachosetts v. Same. 
(Circuit Court, N. D. Illinois. May, 1885.; 

1. Promissory Notes— Ltability op Indorser at Time of Execution and be- 

FORE DeLIVERY — NOTE AS EVIDENCE — liULE IN UNITED STATES COURTS — 

Illinois Statute. 

A third party who places his name upon the back of a negotiable promis- 
sory note at the time of its exécution by the maker, and before its delivery to 
the payée, will be liable as a joint maker, and the note itself, with the indorse- 
ment thereon, is prima facie évidence of such liability. Good v. Martin, 95 U. 
S. 90, followed. 

2. Same — Effect of Décisions of State Court. 

The question of the liability of such a party is one of gênerai commercial 
law, and the décisions of the courts of the state in which the note is executed 
and made payable are not necessarily controlling in the décision thereof by a 
United States court. 

3. Same — Evidence. 

The évidence in this case held not toovercome or change the prima f 'a cie case 
made by the introduction of the note, and judgment entered for plaintiff aguinst 
ail of the défendants as jointly liable upon the notes in suit. 

Thèse were two suits upon promissory notes, one for $2,121, and 
the other for $1,123.59, both dated January 1, 1884, due 12 months 
after date, and payable to the order of Washburn & Moen Manu- 
facturing Company, at the First National Bank of Joliet, Illinois. 
The plaintiff in each case is a banking corporation, organized under 
the laws of the United States, and located in Massachusetts. The 
défendants are citizens of Illinois, the défendant Loek-Stitch Fence 
Company being a corporation, having its principal office and place of 
business at Joliet. The déclaration in each case contained. a single 
count, in which the défendants were charged as joint makers of the 
note set out in the déclaration, and as such jointly liable tothe plain- 
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tiffs thereon. To each déclaration there was originally a plea of the 
gênerai issue. Araended pleas were subsequently filed, in which it 
was averred that the défendants were not and never were jointly lia- 
ble in respect to the several supposed causes of action in the déclara- 
tion mentioned. or any or either of them, which pleas were duly ver- 
ified. 

It is provided by section 36 of the practice act of Illinois (chapter 
110, Cothran's Annotated Ed. 1883, Eev. St. 111.) that "in actions upon 
contracts, express or implied, against two or more défendants as part- 
ners or joint obligorsor payors, whether so alleged or not, proof of the 
joint liability or partnership of the défendants * * * shall not, 
in the first instance, be required to entitle the plaintiff to judgment, 
unless sueh proof shall be rendered necessary by pleading in abate- 
ment, or unless the défendant shall file a plea in bar denying the 
partnership or joint liability, or the exécution of the instrument sued 
upon, veriiied by affidavit." The notes in suit were executed and were 
payable in Illinois. On the face of each note appeared the signature 
of the défendant Lock-Stich Fence Company, byL.E. Dillman, treas- 
urer, as the rnaker thereof ; and on the back of each were the follow- 
ing indorsements in the following order : L. E. Dillman, A. H. Shreff- 
ler, A. N. Kleinfelter, A. Dillman, Washburn & Moen Manufacturing 
Co., P. L. Moen, Treasurer. 

Thèse cases came on for trial together, before the court and jury, 
and the plaintiff in each case, in the first instance, offered in évidence 
the notes sued on, with the indorsements thereon in the order stated. 
Objection was made to the introduction of the notes in évidence un- 
less they should be supplemented by affirmative proof that the de- 
fendants were joint makers, it being contended by counsel for the de- 
fendants that the notes themselves were not to any extent évidence 
of joint makers bip. The court admitted the notes in évidence, but 
without then passing upon the question of their sufficiency as proof 
of the défendants' alleged joint liability. The plaintiff then called 
as a witness the défendant Andrew Dillman, by whom it was shown 
that on January 1, 1884, ail the défendant indorsers were stock- 
holders of the Lock-Stitch Fence Company; that the witness was 
président, that L. E. Dillman was treasurer, that A. H. Shreffîer was 
vice-président, and that A. N. Kleinfelter was secretary, of the com- 
pany. The witness also testified that thèse parties held ail the stock 
of the company, and constituted its officers at the time of the exécu- 
tion of the notes. This testimony was ail objected to, and taken sub- 
ject to the objection. 

On cross-examination of the witness, it was shown that the debt 
for which the notes were given was one owing by the Lock-Stitch 
Fence Company to the payée of the notes. Upon the conclusion of 
the examination of this witness, the plaintiffs rested, and the défend- 
ants then moved the court that the jury be instrueted to render a 
verdict in their favor, on the ground that the défendants were not 
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shown to hâve been joint makers of the notes. The court reserved 
its ruling on this motion for the time being ; and it appearing that the 
cases really involved no controverted issues of f act, but that their dé- 
termination turned upon the view which the court should take of the 
légal principles invoked upon the question of liability, it was stipu- 
lated by the parties that the trial should proceed before the court, 
without the intervention of a jury, with the understanding that the 
défendants should hâve the same benefit of the motion for a per- 
emptory instruction to the jury in their favor that they would hâve 
if a jury were still présent. Certain of the défendants were thereupon 
called as witnesses, and testified that at the time thèse notes were 
given the Lock-Stitch Fence Company was solvent; that the notes 
were given in part settlement of an indebtedness then owing by the 
company to the Washburn & Moen Manufacturing Company, and not 
for or on account of the individual debt of the défendant indorsers, or 
any of them ; that the président of the company negotiated the trans- 
action, and ne testified, to use his own language, that "Mr. Wash- 
burn said after we had settled the différences and got through, be- 
fore we executed tne papers, that he didn't know much about the 
corporation, and as we owned ail the stock, he required as a favor 
that we should — that I should — become personally responsible; I 
should guaranty the debt; he wanted I should guaranty it. He 
said it was ail right if I would guaranty that debt, and I said I 
agreed to that." The same witness testified that he requested the 
other défendants L. E. Dillman, Shrefner, and Kleinfelter to indorse 
the notes, and it was admitted that both notes were indorsed by the 
défendants, except the Lock-Stitch Fence Company, after the com- 
pany had executed the notes and before their delivery to the payée. 

Hawley à Hanchett and Geo. G. Christian, for plaintiffs. 

Geo. S. House and Geo. G. Fry, for défendant. 

Dyer, J. Upon the argument it was contended in behalf of the 
défendants that the burden of proof to show that the défendant 
indorsers were co-promisors with the Lock-Stitch Fence Company 
upon the notes, and therefore jointly liable as makers, was upon the 
plaintiff ; that the notes themselves were not évidence of such joint 
liability; that the liability of the défendant indorsers, if any, was that 
of guarantors, and that therefore they could not be sued with the 
maker of the notes as jointly liable thereon; that for thèse reasons 
the court should hâve instructed the jury, when requested so to doat 
the close of the plaintiffs case, to return a verdict for the défendants, 
except the Lock-Stitch Fence Company; and that in anyevent upon 
ail the facts shown, considered in connection with the principles of 
law which it was claimed must control the disposition of the case, 
there should be a judgment in favor of the défendants L. E. Dill- 
man, Shrefner, Kleinfelter, and A. Dillman. 

Stating the grounds of the défendants' contention more in détail, it 
waB urged that the effect of the plea of non-joinder, verified by affi- 
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davit under the statute which has been quoted, was to cast upon the 
plaintiff the burden of proving joint liability ; and that under the dé- 
cisions of the suprême court of Illinois, where a third party, not the 
payée, writes his name on the back of a note in blank, it is presumed 
in law — First, that the party wrote his name at or prior to the delivery 
of the note, and as a part of the transaction, to give the note crédit 
with the payée; second, that such party thereby assumed the liability 
of a guarantor; that this presumption, however, may be overcome 
by paroi évidence showing the actual contract of the parties as they 
intended it should be, so long as such contract is not inconsistent 
with that created by law. And it was then further insisted that the 
rule for determining the liability of the indorsers on the notes in suit 
must be that established by the law of Illinois where the notes were ex- 
ecuted and were made payable. Ail this was controverted by counsel 
for the plaintiffs, who contended that the relation of the défendant in- 
dorsers to the note was such as to make them liable thereon as co- 
makers with the Lock-Stitch Fence Company; that the notes them- 
selves were évidence of such liability ; and that upon ail the f acts 
elicited, judgment should go in favor of the plaintiff against ail the 
défendants. 

Sbortly stated, the controversy between the parties involves this 
question : What liability is assumed by a third party who places his 
name upon the back of a negotiable promissory note at the time of 
its exécution by the maker, and before its delivery to the payée ; and 
must liability in such case be determined in this court according to 
the course of judicial décision in the state where the obligation was 
incurred? Whether, in the case stated, the liability is that of origi- 
nal promisor, indorser, or guarantor, has been a question upon which 
great diversity of opinion has existed in many of the courts of the 
states. But the .growing current of authority, even before Good v. 
Martin, 95 U. S. 90, seemed to tend towards the view that the liabil- 
ity assumed by a third party who thus indorsed a note in blank was 
that of original promisor, although a différent rule was, and is yet, 
adhered to in some of the states. In New York it has been held, in 
a long line of cases, of which Haviland v. Haviland, 14 Hun, 627, 
Phelps v. Vischer, 50 N. Y. 69, and Coulter v. Richmond, 59 N. Y. 
478, are examples, that presumptively such a party stands to the 
paper in the relation of indorser, but that this presumption may be re- 
butted by paroi proof that the indorsement was made to give the 
maker crédit with the payée. The same rule of liability prevails in 
Wisconsin. Cady v. Shepard, 12 Wis. 713. In Massachusetts it is 
held in a séries of cases too extended for citation that if a third per- 
son place his name in blank on the back of a note before its delivery 
to the payée, he is an original promiBor, and the presumption is, in 
the absence of anything to the contrary, that the names on the back 
and on the face of the note were written at the same time. To tb 
same effect are 1 Pars. Cont. (6th Ed.) 243; Irish v. Cutter, 31 M 
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536; Schneider v. Schiffman, 20 Mo. 571; OrricJc v. Colston, 7 Grat. 
189; Riggs v. Waldo, 2 Cal. 485; Sylvester v. Downer, 20 Vt. 355; 
Lewis v. Harvey, 18 Mo. 74. 

In this state it appeara to be the established raie that a blank in- 
dorsement by a third party, made under the circumstances hereto- 
fore stated, is prima facie évidence of a liability in the capacity of a 
guarantor. In most of the cases wherein it has been so held, the 
holder sought to enforce against such third party the liability of 
guarantor, and the contention of the latter was that he could only be 
made liable as indorser. Gamden v. Me Koy, 3 Scam. 437; Gushman 
v. Dément, 3 Scam. 497; Carroll v. Weld, 13 111. 683; Klein v. Cur- 
rier, 14 111. 237; Webster v. Gobb, 17 111. 459; Heintz v. Cahn, 29 
111. 308; Glickauf v. Kaufmann, 73 111. 378; Boynton v. Pierce, 79 
111. 145 ; Stoivell v. Raymond, 83 111. 120 ; Wallace v. Goold, 91 111. 15. 

But Good v. Martin, supra, must be regarded, I think, as settling 
the law upon this vexed question in the fédéral courts. In that case 
Good indorsed a note in blank after it was signed by the makers and 
before its delivery to the payée, and it was sought to hold him as a 
joint maker. In the opinion of the court, the authorities are reviewed, 
and it is distinctly held (1) that if a third person put his name in 
blank on the back of a note at the time it was made, and before it 
was indorsed by the payée, to give the maker crédit with the payée, 
or if he participated in the considération of the note, he must be 
considered as a joint maker ; (2) but if his indorsement was subsé- 
quent to the making of the note, and to the delivery of the same to 
take effect, and he put his name there at the request of the maker 
pursuant to a contract of the maker with the payée for further in- 
dulgence or forbearance, he can only be held as guarantor; (3) if the 
note was intended for discount, and he put his name on the back of 
it with the understanding of ail the parties that his indorsement 
would be inoperative until the instrument was indorsed by the payée, 
he would then be liable only as a second indorser, in the commercial 
sensé. Says Mr. Justice Clifford, speaking for the court : 

"Where the indorsement is in blank, if made before the payée, the liability 
must be either as an original promisor or guarantor; and paroi proof is admis- 
sible to show whether the indorsement was made before the indorsement of 
the payée, and before the instrument was delivered to take effect, or after the 
payée had become the holder of the same; and, if before, then the party so in- 
dorsing the note may be charged as an original promisor, but if after the 
payée became the holder, then such a party can only be held as guarantor, 
unless the terms of the indorsement show that he intended to be liable only 
as second indorser, in which event he is entitled to the privilèges accorded t<; 
such an indorser by the commercial law." 

Applying to the cases at bar the principles thus laid down, it can- 
not be doubted that prima facie the liability of the défendant indors- 
ers on the notes in Buit is that of original promisors; nor can it be 
successfully questioned, in the light of this adjudication, that the notes 
themselves, with the iudorsements thereon, are évidence of such lia- 
v.24F,no.5 — 15 
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bility ; for if the indorsements were made at the inception of the note, 
they are presumed to hâve been made for the same considération and 
a part of the original contracts expressed by the notes. Good v. 
Martin, supra. Whether the liability of thèse parties on the notes 
is shown by the paroi proof of the facts and circumstances which took 
place at the time of the transaction to be other than as above stated, 
will be considered in a subséquent part of this opinion. 

But it was contended by counsel for the défendants that, as the 
notes in suit were executed and were made payable in this state, the 
law of the state, as established by the course of judicial décision 
hère, must prevail in determining the character of the liability as- 
sumed by the défendant indorsers. This proposition was urged with 
much plausibility and force. That the question hère involved is one 
of gênerai commercial law must be admittecl. The décisions in Illi- 
nois which bave been cited are not founded upon any local statute, 
nor, in my opinion, upon any such local usage as is alluded to in Swift 
v. Tyson, 16 Pet. 1. Nor does the détermination of liability in the 
cases at bar rest upon an interprétation of any statute or considéra- 
tion of any local usage. It involves simply the légal relation which 
certain parties bear to instruments of a commercial nature, the true 
interprétation and effect whereof are to be sought, not in the décis- 
ions of the local tribunals, but in the gênerai principles and doctrines 
of commercial jurisprudence. The case of Swift v. Tyson, supra, ïb 
so familiar that extended référence to it is unnecessary. It had been 
held for a séries of years in New York, by the suprême court of that 
state, that a pre-existing debt was not a sufficient considération to 
shut out the equities of the original parties in favor of the holders. 
But in Swift v. Tyson, which came up from New York, the suprême 
court of the United States held a contrary doctrine to that announced 
by the courts of the state upon the question of the right of a bonafide 
holder of a bill of exchange, who had taken it before maturity, in pay- 
aient of a pre-existing debt, without notice of any equities between 
the original parties, to recover without regard to such equities. 

In Oates v. National Bank, 100 U. S. 239, a commercial transac- 
tion was under considération, which arose in Alabama. It was an 
action by a national bank, located in that state, against a citizen of 
the state, upon a promissory note there executed, and there made pay- 
able and negotiated. It was contended that the décision of the su- 
prême court of Alabama should be accepted as the lawgoverning the 
rights of the parties. But in reply to that contention, the suprême 
court of the United States said : 

" While the fédéral courts must regard the laws of the several states, and 
their construction by the state courts, (except when the constitution, treaties, 
or statutes of the United States otherwise provide,) as rules of décision in 
trials at common law in the courts of the United States, in cases where appli- 
cable, they are not bound by the décisions of those courts upon questions of 
gênerai commercial law. Such is the established doctrine of this court, so 
frequently announced that we need only refer to a few of the leading cases 
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bearing upon the subject. Swift v. Tyson, 16 Pet. 1 ; Carpenter v. Provi- 
dence Ins. Co. Id. 495;' Watson v. Tarpley, 18 IIow. 517." 

Again, in liailroad Co. v. National Bank, 102 U. S. 14, the ques- 
tion was whether the holder of negotiable paper transferred merely 
as collatéral security for an antécédent debt — nothing more — is not 
a hoider for value, within the rules of commercial law which pro- 
tect sueh paper against the equities of prior parties. Mr. Justice 
Harlan, speaking for the court, in a very able opinion, admitted that 
if the principles announced in the highest court of the state of New 
York were to be applied to the case, a différent conclusion would be 
reached than that announced in the opinion. The note in suit was 
executed and made payable in the state of New York, but the court 
reaffirmed the doctrine of Swift v. Tyson and Oates v. National Bank, 
and refused to follow the décisions of the state court. Upon the au- 
thority of thèse cases I must hold that, as the question in judgment is 
one of gênerai commercial law, the décisions of the courts of the state 
upon it, though commanding, as they should, our attention and high re- 
spect, are not necessarily controlling hère. Especially is thia so if Good 
v. Martin, supra, is to beconsidered, as I think it must be, an exposi- 
tion of the law upon the question of the character of the liability pre- 
sumptively assumed by the défendant indorsers when they placed 
their names on the back of the notes in suit. This act of the parties 
occurred at the inception of the notes and before their delivery to the 
payée. Their indorsements, therefore, must be presumed to hâve 
been made for the same considération as that expressed in the notes 
and as part of the original contracts. 

As we hâve seen, an affirmative admission was entered on the rec- 
ord, before the plaintiffs rested their case, that the défendant in- 
dorsers indorsed the notes prior to their delivery to the payée. But 
without such admission, the notes themselves, with the indorsements 
thereon in the order in which they appear, in connection with the pre- 
sumption arising therefrom, aff orded prima facie évidence of liability 
as original promisors within the doctrine of Good v. Martin. This 
was proof that satisfied the requirement of section 36 of the practice 
act before quoted, wherein it imposed upon the plaintiffs — as in such 
cases undoubtedly it does, when a verified plea denying joint liability 
is filed — the burden of showing the joint liability of the défendants. 

It remains only to consider whether the extrinsic oral testimony 
tending to show the circumstances under which the défendant in- 
dorsers placed their names on the notes over comesor changes the 
prima facie case made by the plaintiffs. In Good v. Martin it was 
held that the interprétation of the contract in such case ought to be 
such as carries into effect the true intention of the parties, which may 
be made out by paroi proof of the facts and circumstances which 
took place at the time of the transaction. The language of the opin- 
ion makes it somewhat doubtf al whether the court meant to go fur- 
ther than to hold that paroi proof is admissible to show whether the 
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indorsement of the third party was made before the îndorsement of 
the payée, and before the instrument was delivered to take effect, or 
after the payée had become the holder of the same. Little doubt, 
however, arises of the meaning and effect of the transaction between 
the parties in the cases in hand, even if the testimony, orally given, 
is ail admissible. The défendant indorsers represented ail the stock- 
holders and officers of the company which executed the notes. The 
notes were given on account of a debt owing from the company to the 
payée. They were duly executed by the maker, and then, before de- 
livery, indorsed by the other défendants. Crédit was thereby given 
the maker with the payée, and such was the intention of the parties. 
The relations of the indorsers to the company made them, in a cer- 
tain sensé, participants in the considération of the notes. The prés- 
ident of the company testified that Mr. Washburn said when the 
note was executed that, as he did not know much about the corpora- 
tion, and as the parties who afterwards indorsed the notes owned ail 
the stock, he desired them to become personally responsible on the 
notes. Ail this clearly adds to the prima facie case made by the 
notes themselves, cumulative and convincing proof of such a relation 
of the défendant indorsers to the notes as establishes their liability 
■ as co-promisors, within even a restricted view of Good v. Martin. 
But it is contended that an intention is evinced to create only the lia- 
bility of guarantors by the further testimony of the président of the 
company that in the conversation with Washburn the word "guar- 
antee" was used; that after he said that he required the défendant 
indorsers to become "personally responsible," heused the expression 
that the défendants "should guarantee the debt." The real relation 
of the parties in the transaction to the notes they indorsed, cannot 
be modified or changed by a form of technical expression that may 
hâve beeh used at the time, so as to affect the character of their lia- 
bility. They indorsed the notes in blank. No words of express 
guaranty were employed to qualify the indorsements. It is apparent 
that the only object of the indorsements was to create an àdditional 
Personal responsibility and secure crédit to the maker with the payée, 
and the défendants must be held charged with the légal liability fairly 
flowing from their acts. 

Judgment will be entered against ail the défendants as jointly Ha- 
ble upon the notes in suit. 
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The City of Merida. 1 
(District Court, S. D. New York. June 5, 1885.) 

1. Collision— Overtaking Vessel— Exhibition of Torch— Rev. St. § 4234. 

Section 4234, Rev. St., requiring the exhibition of a lighted torch, is dé- 
signée! to furnish an additional safeguard against collision, not to dispense 
with any of the previous obligations of diligence on the part of an overtaking 
vessel to keep out of the way of a vessel aheud. Though the latter fail to ex- 
hibit a torch, as required, the bnrden is still upon the former to show that slie 
used ail reasonable diligence to avoid the vessel ahead, as required by rule 22, 
J 4233. 

2. SAME — BURDEN OF PEOOP— NEGLIGENT LoOKOUT — APFORTIONMENT. 

About 1 o'clock on the morning of the eleveuth of April, 1883, the night be- 
ing overcast and dark, but without fog, the steamer City of M., bound to New 
York, was some 60 miles nortli-east of Cape Hatteras, and going about 10 kuots 
an hour, on a course N. by E. At the same time, the schooner M. J. R. was 
sailing by the wind on a course varying from N. N. B. to N. E. by N., and 
making about 4 knots an hour. The lookout of the schooner testified that he 
saw only the steamer's green and mast-head ligbts about a point off the 
schooner's starboard quarter. No torch was exhibited by the schooner ; lier 
master supposing, as he said, that the steamer would pass astern of him. The 
schooner was not seen by those on the steamer till the vessels were a short dis- 
tance apart, when the wheel of the steamer was ported and lier englue stopped, 
notwithstanding which lier stem struck the schooner aft on the starboard side, 
causing injuries which rendered the schooner a total loss, and compelled the 
steamer to put in towards Norfolk, where slie was beached to prevent sinking. 
This action was brought against the steamer by the owners of the schooner. 
The testimony as to the navigation of the two vessels was in irreconcilable 
conflict. Held, that faults on the part of both vessels caused the collision ; 
that if, as alleged by the schooner, the green light of the steamer was visible 
for some nine minutes prior to the collision, bearing continually in the same di- 
rection, the schooner's men should bave known from that fact that the steamer 
wascircling round and overtaking them, instead of crossing astern, and should 
hâve exhibted a torch ; that the steamer was also in fault, as the fact that no 
torch was shown her did not lessen lier obligation, as a following vessel, to use 
ail reasonable diligence to keep out of thewayof the vessel overtaken, and fault 
on the part of the schooner did not relieve her from the obligation of proving 
that she was not in fault, or that the case was one of unavoidable accident ; 
that this burdenshe hadnotsustained,if the schooner was seen as far distant as 
was alleged, because lier porting was, in that case, error, since astarboarding of 
her wheel would easily hâve carried her under the schooner's stem; nor was 
the error one in extremis, considering the distance between the two vessels, and 
the moderate speed at which the steamer was gaining upon the schooner. 
Moreover, on the whole évidence, it was most probable that the real error of 
the steamer was neglect in the lookout in not seeing the schooner until the 
vessels were much nearer than they admitted, and so near to each other that 
there was no time to avoid the schooner, and that there was négligence in not 
observing her in time. The damages were therefore divided. 

In Admiralty. 

Owen & Oray, for libelanî. 

A. 0. Salter and R. D. Benedict, for claimants. 

Brown, J. This libel was filed by the owners of the schooner Mary 
J. Eussell, to reeover the sum of $21,600, their alleged damages 
through the loss of the schooner and her cargo, arising out of a col- 
lision with the steam-ship City of Merida, at about 1 o'clock a. m. 

l Reported by R. D. & Edward G. Benedict, Esqs., of the New York bar. 
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on the morning of April 11, 1883, about 60 miles north-east oî Cape 
Hatteras. Both vessels were going in nearly the same direction ; the 
schooner, with a cargo of lumber, being bound from Jacksonville, 
Florida, to Leesburg, New Jersey ; and the City of Merida being bound 
on one of her regular trips to New York. The night was overcast 
and dark, but without fog ; the wind strong from the north-west. The 
schooner was sailing by the wind on her port tack, varying from 
N. N. E. to N. E. by N., and making about 4 knots per hour. The 
steamer was about 250 feet long, having a gênerai cargo, and 60 
passengers. She was making about 10 knots per hour, on a course 
N. by E., and was coming up on the starboard side of the schooner. 
Her lights were first seen from the schooner about a point off the lat- 
ter's starboard quarter. The schooner was not seen on the steamer 
until within a few lengths of her, when the steamer's wheel was 
ported, and signais were giveh to stop her engines ; but neither were 
in time to avoid the collision. The stem of the steamer struck the 
schooner near her mizzen-chains on her starboard side, and raked 
her thence forward, carrying away her mizzen-rigging, main-rigging, 
and fore-rigging, and got tangled in her head-gear, from which she 
was at length eut away. The schooner was so damaged that she was 
abandoned not long afterwards; and, with her cargo, was totally lost. 
The Btem of the steamer was knocked away to starboard, and a hole 
stove in below the water-line, so that she leaked badly, and was obliged 
to put in towards Norfolk, where she was beached in order to keep 
her from sinking in deep water. 

On the part of the steamer it is claimed that the collision was 
wholly the fault of the schooner, in not exhibiting a flash-light to the 
steamer as the latter came up astern. For the schooner, it is insisted 
that no flash-light was required, for the reason that when the steamer 
was first seen, several minutes before the collision, and thenceforward, 
up to perhaps half a minute before the collision, the steamer's green 
light, and not her red light, was visible, indicating that she was pass- 
ing across the schooner's stern ; and also because, when the steamer's 
red light first became visible, there was not time to get and exhibit a 
torch-light ; and further, because, if a torch-light had been exhibited 
at that time, it would hâve been of no use, since the schooner was 
then in clear view of the steamer. 

The testimony upon thèse points is irreconcilable. There is no 
doubt that the steamer's lights were visible a mile distant. The look- 
out of the schooner estimated her distance at a mile when he first saw 
and reported her lights. He testifies that he then saw her mast-head 
light and her green light only about a point off her starboard quarter; 
that he reported thèse to the master, who was on deck; and the master 
testified that he saw them on the same bearing, and considered him- 
self in no danger, as the green light showed that the vessel was going 
astern of him. If the steamer was a mile distant when her lights 
were first seen, as her speed was only six knots in excess of the speed 
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of the schooner, thèse lights must hâve been seen 10 minutes before 
the collision. The first officer, who was in charge of the steamer, 
testifies that her coursa was N. by E., or, possibly, a little further to 
the eastward; and that no change of her helm was made until the 
sails of the schooner were seen, about two or three lengths of the 
steamer ahead; and that the schooner was then from a quarter to 
half a point upon his port bow. The lookout says that she was a 
point on his port bow. 

If during this interval of sonie nine minutes the steamer was a point 
on the schooner's starboard quarter, and making a course N. by E., 
her green light could not hâve been visible at ail; but her red light 
and mast-head light only would hâve been seen; while the schooner, 
when she first came in view, if the steamer's green lighfc only had 
been in view, must hâve been upon the steamer's starboard bow, in- 
stead of on her port bow. Again, had the steamer, some ten minutes 
before the collision, being from one to two points off the schooner's 
starboard quarter, been upon a course which would exhibit her green 
light, and not her red light, her green light would hâve been con- 
stantly hauling astern of the schooner, and, in a little more than 
half the time that elapsed before the collision, her green ligut would 
hâve borne off the port quarter of the schooner; whereas the fcesti- 
mony of the captain is that her green light continued bearing in 
about the same direction, namely, one point off his starboard quar- 
ter, up to the time when the change of lights was seen, which was 
only about a minute or a minute and a half before the collision. 

Various hypothèses hâve been suggested concerning the previous 
navigation of the vessels, so as to account for their coming into col- 
lision in the way that they certainly struck. One controlling fact in 
the case, about which there can be no dispute, is that the blow of col- 
lision was struck, not by the side or bow merely of the steamer, but 
by her stem. Her stem was knocked to Btarboard by the shock. 
The différence in the courses of the two vessels at the moment of col- 
lision, therefore, could not bave been less than two points. But the 
différence in the previous gênerai courses of the vessels, as testified 
to, even without the change made by the steamer's porting in consé- 
quence of the approaching collision, was but one point, — the schoon- 
er's course being N. N. B., and the steamer's N. by E.; and even 
supposing that the schooner was at that time falling off to the furthest 
limit of her variation, namely, one point, so as to be going N. E. by 
N., there would still be but two peints of différence, with no room for 
any such change as alleged, under the steamer's port wheel. 

On the part of the steamer the first officer testifies that, when the 
.schooner was first seen, his wheel was put hard a-port, and that the 
steamer swung somewhat to starboard. But his testimony is very 
indefinite in this respect, as he did not look at the compass; and he 
is unwilling to testify that she swung as much as two points. She 
Bwung some, he says; but, as he thinks, less than two points. But 
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if she swung any to starboard, her stem certainly could not hâve 
struck the schooner, unless the schooner had fallen ofï more than a 
point, or else unless the steamer's previous course had been more to 
the northward than N. by E. If the latter was the fact, then she 
was going negligently out of her intended course. If at any time 
during the 10 minutes preceding the collision she headed three-fourths 
of a point to the northward of her proper course, a diagram of the 
gênerai courses of the vessels will show that both colored lights would 
hâve been exhibited to the schooner; a little further heading to the 
northward would hâve shut in the red and exhibited the green light 
only. But the hypothesis that the steamer was heading so much to 
the northward of her course during some nine minutes, présupposes 
a very improbable degree, and a long continuance, of négligence in the 
wheelsman. He was not examined, for reasons which, perhaps, are 
satisfactory. That hypothesis is, moreover, inconsistent with the fact 
that the colored light seen by the schooner did not draw astern of 
the schooner, as it would hâve done if such a northerly course had 
been continued by the steamer for any length of time; and the con- 
tention of the schooner is that the green light only was exhibited 
■ until a minute or so before the collision. 

There is no hypothesis concerning the previous navigation of the 
two vessels that has been Buggested, or that I hâve been able to im- 
agine, that will account for this collision, without contradicting the 
most material portions of the testimony on one side or on both sides. 
From what has been said, it is apparent that there are very strong 
improbabilités in the story told by each. The Bimplest and most 
natural explanation would be to suppose that the lights of the steamer 
were not seen at ail, until just before the time whenthe red light was 
noticed, — that is, when she was some 700 or 800 feet distant, about a 
point or two off the starboard quarter; that at that time the two 
lights were actually visible, but only the green light at first no- 
ticed, the red being possibly obscured to the view of the lookout at 
the moment. This supposition, doubtless, does great violence to 
parts of the schooner's testimony. It is unnecessary, however, to 
make definite findings in thèse respects, there being sufficient in the 
story of each as it stands, combined with the circumstances of the 
case, to show that each is in fault. 

1. Assuming that the captain of the schooner saw the steamer's 
green light when the lookout first reported her, namely, about a mile 
distant, and that, as he says, this light continued bearing about a 
point on his starboard quarter until the hull of the steamer came in 
view, and that she then ported, so as to bring her red light in view 
for the first time, the fact that the light during this long interval did 
not haul astern should hâve been clear proof to him that the steamer 
was following him up, instead of crossing the schooner's stern, and 
that he ought to show a flash-light, or give some signal of warning, 
before she had corne so near. If the light seen had been the red 
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light, instead of the green light, and both veBsels kept upon theif 
proper courses, the red light would hâve continued to be seen by the 
captain of the schooner on the same bearing, or nearly the same bear- 
ing, during the whole interval; changing only with the changes of 
the schooner in following the wind. 

The master must hâve known that the green light could not possi- 
bly remain on the same bearing unless the steamer were constantly 
going to starboard under a port wheel ; and this was sufiicient no- 
tice to require him to exhibit some signal to a vessel so nearly astern. 
Such a change on the part of a steamer at sea, continued during nearly ; 
10 minutes, would, indeed, be very remarkable. I do not crédit it; 
but if actually observed, as the captain and the lookout seem to testify , 
they could not fail to know its meaning; and ordinary prudence, if not ; 
the letter of the statute, would hâve required them, under such circum- ■ 
stances, to show a timely signal of warning to a vessel coming up 
astern in this peculiar manner. The Oder, 13 Fed. Rep. 272, 283; 
Léonard v. Whitwill, 10 Ben. 638. It is more probable, however, 
that the steamer's lights were not seen at ail until very mueh nearer : 
the time of collision than is estimated by the schooner's witnesses;. 
and that if the steamer's lights had been Beasonably noticed, the red 
light would hâve been seen first. It is improbable in the highest de- 
gree that the steamer was for any length of time heading so much off > 
from her proper course of N. by E. as to obscure her red light. The 
captain of the steamer testifies that his lights were visible that night 
two miles. I hâve no doubt that had a reasonable lookout been kept 
for vessels coming up astern, the steamer's red light, and that only, 
except her mast-head light, would hâve been seen from 10 to 15 
minutes, at least, before the collision. Seeing the red light, and see- 
ing it continue, as it undoubtedly did continue, on about the same 
bearing, and only a point or two off his starboard quarter, the cap- 
tain of the schooner would hâve known that a torch-light should be ex- 
hibited ; and if it had been exhibited, that would, without doubt, hâve 
averted the collision. The schooner must therefore be held in fault. 

2. Notwithstanding the fact that no light or other signal was ex- 
hibited to her, the City of Merida must also be held in fault, either 
for bad and inexcusable navigation in porting when the schooner was 
seen far enough off to be easily avoided by starboarding, or else for 
négligence in not seeing the schooner in time to hâve passed easily 
astern of her. 

The act of 1871, now section 4234 of the Eevised Statutes, requir- 
ing the exhibition of a lighted torch, was designed to furnish addi- 
tional safegnards against collision; not to dispense with any of the 
previous obligations of diligence on the part of an overtaking vessel 
to avoid one ahead of her. In such cases it was previously the well- 
establiBhed rule, and it is the rule still, that a vessel astern must keep 
out of the way of a vessel ahead ; and upon failure to do so, the ves- 
sel astern is presumptively in fault, whether she be a steamer or a sail- 
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ing vessel. Whittridge v. DM, 23 How. 448; The Grâce Girdler, 7 
Wall. 196, 202; The Govemor, Abb. Adm. 108; Simpson v. Spreckels, 
13 Fed. Eep. 93. 

The omission of obligatory signais by the leading vessel does, in- 
deed, charge her with fault; but it does not relieve the following 
vessel from the burden of proving fchat she kept a proper lookout, 
and that proper and timely efforts on lier part to avoid the vessel 
ahead were thwarted by the latter, or that the weather was such that 
the vessel ahead could not be seen in time to avoid her; and that the 
accident was therefore unavoidable. The Grâce Girdler, supra; The 
Morning Light, 2 Wall. 550. 

i In the case of The Grâce Girdler, though the -weather was clear, 
a majority of the court held the collision to hâve been the resuit of 
unavoidable accident, i. e., not avoidable by reasonable or ordinary 
care and skill, under the complications of the navigation of three boats. 
In the case of The Morning Light, the vessel astern was acquitted on 
the same ground of unavoidable accident, in conséquence of the great 
darkness, and of thick fog. In the présent case, although the night 
was dark, there was no fog. Vessels ahead, even without lights, 
could be seen at some considérable distance. This plainly is not a 
case of unavoidable accident. As respects faults in the steamer, where 
there is prior fault on the part of the sailing vessel, the considéra- 
tions so forcibly stated by Woodkdff, J., in the case of The Ariadne, 
1 Blatchf. 211, are not to be overlooked; that "vessels hâve a right 
to assume that other vessels in their neighborhood are acting in 
obédience to statute régulations ; and when the négligence of the sail- 
ing vessel, and her failure to comply with the statutes requiring her 
to bear a light which can be seen at a distance of two miles, hâve led 
the steamer into danger of collision, it is not for the sailing vessel to 
insist that by more than usual négligence she might hâve been discovered 
at afew yards greater distance, and to claim cont7'ibution on that ground." 
Page 213. 

Giving the steamer in this case the full benefit of this rule, the 
question hère is whether the City of Merida does show "usual vigi- 
lance" on her part; and whether the facts warrant the inference that 
she did use reasonable and ordinary care and diligence, both in see- 
ing the schooner when she first came in view, and in trying to avoid 
her afterwards. On thèse points, in my judgment, the steamer has not 
acquitted herself of blâme. The évidence nécessitâtes the inference 
either of négligence in the lookout, or of unskillful and bad navigation. 

The testimony of the lookout is that he saw and reported the 
schooner when she was two or three lengths distant, i. e., from 500 to 
750 feet, and about a point on his port bow. The first mate, who heard 
and answered the lookout's report, says that he saw the schooner at 
that time, and that she was then between one-quarter and one-half 
of a point — not outside of one-half point — on his port-bow. He then 
knew the schooner was upon her port tack; and when he first saw her, 
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he saw the edge of lier sails plainly. Ee does not give any estimate 
of her distance, but he estimâtes the time at half a minute before the 
collision. The engines, he says, were at once ordered to be stopped; 
but the speed of the steamer was not essentially checked. If the 
time was but half a minute, the steamer would hâve gone some 500 
feet in the interval, and the schooner 200 feet; so that the distance 
between them would hâve been but 300 feet when the mate first saw 
her. If the interval was a minute, their distance apart would hâve 
been 600 feet, which is not far from the lookout's estimate of owo or 
three lengths; that is, from 500 to 750 feet. Various witnesses on 
the part of the libelant, whose estimâtes were rightly received, ex 
necessitate, judged that a vessel's hull or sails could be seen, as the 
weather was that night, a quarter of a mile or upwards. The master 
of the steamer says that after the collision he could see the schooner 
some 400 or 500 feet off, — the distance from the schooner at which 
he lay to. 

From the testimony I cannot doubt that the schooner was aasùy 
discernible some 600 feet distant, and ought to hâve been seen and 
reported by the lookout at that distance. The position of the first 
officer near the wheel-house makes his estimate of the schooner's 
beariug more likely to be correct than the estimate of the lookout; 
and the first officer's estimate is from a quarter to a half a point only 
on his port bow. He testifies that the City of Merida answered her 
wheel readily, and in going 600 feet with her wheel hard a-starboard, 
the City of Merida, not a large steamer, would certainly hâve changed 
two points, and she would thereby hâve gone astern of the schooner, 
even had the latter remained stationary. But as the schooner was 
ail the time going to starboard, though nearly in line with the steamer, 
and as the mate of the steamer knew this fact, it would hâve been 
from the first obvious to him that there was abundant room to pasa 
astern, under a starboard wheel, had the schooner been seen at the 
distance of 600 feet. In fact, as the steamer would hâve had 1,000 
feet te pass over before the collision, had she changed under a star- 
board wheel no more rapidly than much larger steamers change, (The 
Lepànto, 21 Fed. Eep. 651, 654.) she would hâve gone, upon starboard- 
ing, several hundred feet astern of the schooner, as a drawing of the 
courses will clearly show. 

In behalf of the steamer it is urged that, though her porting may 
hâve been an error, it was an error of judgment only, in extremis, 
when brought into a dangerous situation by the fault of the other vessel. 
The Ehzabeth Jones, 112 U. S. 514; S. C. 5 Sup. Ct. Eep. 468. But 
at a distance of 600 feet astern, with the schooner not exceeding half 
a point on the steamer's port bow, and with the course of the schooner 
known, and with so moderato a différence of speed, I cannot possibly 
regard the situation of the steamer as in extremis. The bearing of 
the schooner, only a quarter or hall 1 a point on Jhe port bçw of the 
steamer, and going in nearly the sama direction, was very favorable 
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for easily avoiding her at that distance, or even at a considérable less 
distance. The means of doing so by starboarding were so obvious, 
that porting at the distance of some 600 feet, in that situation, was 
inexcusable. 

Various circumstances, however, satisfy me that the error of the 
City of Merida was not of that kind, but in neglect to observe the 
schooner until she was very much less than 600 feet distant, proba- 
bly less even than 300 feet; and that lier very close proximity was 
the reason why, in the language of the mate, he judged that "porting 
was his only salvation." 

The évidence is that he gave the order to port instantly, and went 
into the wheel-house to assist in putting the wheel hard over as soon 
as possible. At the same time he gave orders to stop the engine. He 
also says that when the sngine was stopped, the vessels were very 
close to each other ; showing that the time must hâve been very short 
between the ord«r to port and the collision. It is noticeable, also, 
that he would give no estimate of the amount that the steamer 
swung under her port wheel, saying only that it was less than two 
points; while the considérations that I hâve pointed out above indi- 
cate that if the steamer was upon a course of N. by Ë. previously, as 
the mate also testifies, she could not hâve swung much, if any, to star- 
board, and hâve had her stem strike the schooner as it did. It would 
tàke a short time — perhaps one-quarter or one-third of a minute — to get 
the wheel over so that the steamer would begin to feel its efïect per- 
ceptibly ; while, after that, she would swing rapidly to starboard, at 
the rate undoubtedly of a point in every 300 feet. If her previous 
course was N. by E., as her witnesses say, or even N. J E., a half a 
point more to the northward, still, it is certain that she could not hâve 
swung even a point under her port wheel. Taking ail thèse circum- 
stances together, and the unsatisfactory and insufficient narrative of 
the steamer's witnesses, I am satisfied that the schooner was not 
noticed at ail until the steamer was close upon her; and that there 
was négligence in not observing her in time to hâve avoided her easily, 
and witbout alarm, by starboarding. But if the other alternative be 
adopted, that the schooner was seen andreported at a distance of, say, 
500 or 600 feet, and only one-quarter to one-half ol a point on her 
port bow, then there was abundant time to hâve gone astern of her, 
by the exercise of ordinary nautical judgment and skill. The fact 
that the two vessels were pursuing almost the same course, and with 
but a moderato différence of speed, makes this case wholly différent 
from the cases of meeting or crossing vessels, as in the cases of The 
Ariadne, 2 Ben. 472; S. C. 7 Blatchf. 211; The Narragansett, 3 Ped. 
Rep. 251; S. C. 11 Fed. Eep. 918; The Algiers, 21 Fed. Eep. 345,— 
to which my attention bas been called, and in which the court found 
there was no lack of vigilance in the steamer. 

On either alternative the steamer must be held in fault, and the 
damageâ must theïtefore be divided. 



MOORE V. OCEANIC STEAM NAV. CO. 237 

Mooee and another v. Oceanio Steam Nav. Co. and others. 

(District Court, S. D. New York. June 8, 1885.) 

1. Wharf — Lesskb to Rbpaib. 

A lessor who has let a wharf and slip, and delivered exclusive possession to 
a lessee whocovenants to repair, is not liable for damages that happen through 
obstructions that arise subsequently, of which the lessor has no notice. 

2. Samb— Damage to Barge. 

A barge loaded with coal having been sunk iy a concealed pile near the 
shore end of the slip, held, upon the proofs, which were insutficient to show 
with certainty how the pile came there, that itwas probablyawater-soakcd log 
which had become imbedded in the mud, and was not there when the oity, 10 
years before, leased the premises to the défendant company, and that the city 
was not, theref ore, liable. Held, further, on the saine grounds, that the défend- 
ant company was not liable, because that part of the premises where the barge 
was sunk had been underlet several years previously, and exclusive possession 
given to another company not sued, that had covenanted to keep the premises 
in repair; and it not being proved and not being probable that the obstruction 
was there when the under-lessees took possession, and the under-lessors, de- 
fendants, having no notice of the obstruction prior to the accident. 

In Admiralty. 

Carpenter é Mosher, for libelants. 

Hawkins é Gedney, for steam-ship company. 

E. Henry Lacombe, for the mayor, etc. 

Brown J. The measurements in regard to the position of the libel- 
ants' boat when sunk, and the place of the hole in the bottom, when 
compared with the drawings of the position of the old pier, show 
pretty conclusively that the pile which caused the damage was within 
the interior lines of the northerly projection from the former pier. 
That projection was a crib-dock. There is évidence that piles were 
driven as fenders along its exterior sides ; but the pile in question was, 
as I hâve said, in the interior of those lines, and must bave been sev- 
eral feet distant from any of them. This Bhows that the pile that 
caused this injury is différent from any one of those shown in the 
drawings submitted, and différent from any one known to exist. There 
are only two hypothèses to account for it : one, that it may hâve been 
a pile driven in the inside of the crib-dock for the purpose of fasten- 
ing it when first brought there, or while in course of construction; the 
other, that the pile was a water-soaked drift log, which had become 
casually imbedded in the bottom, so as to form an obstruction. Either 
of thèse hypothèses is possible. There is no proof as to whieh is the 
fact. So far as the évidence shows, there was no pile used in building 
the crib-dock; yetit is possible that such a pile may hâve been driven 
down. But there are strong circumstances against the probability 
of this explanation. 

The location of this pile is shown to be from one to three feet west- 
ward of the front line of the présent platform of the Oceanic Com- 
pany, extended, and some 20 feet to the southward of its south-west- 
erly corner. This spot is certaialy within the limits that the testi- 
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mony shows were repeatedly dredged and dragged for the purpose of 
removing suoh piles in 1874, and sinoe; and it is scaroely possible 
that this pile could hâve been left, at that time, sticking at least two 
feet above the mud bottom, without being noticed and drawn out. 
With the lapse of time, moreover, the mud in slips is not lessened, 
so as to uncover piles winch were previously even with the bottom, 
but is increased so as to fill up the slip and cover suoh obstructions. 
Again, it seems very improbable that a pile projeeting two feet above 
the mud bottom should hâve remained, during this long period, out- 
side of the line of the platform of the wharf, and no boat or vessel 
touch it. On the other hand, it is in proof that it is not uncommon 
for old logs or piles to be water-soaked, and, being unequally heavy 
at the différent ends, to sink more at one end, and thus become grad- 
ually imbedded in the mud, while the other end projects above the 
bottom, and becomes an obstruction. On the whole, I think this is 
the most probable explanation. Upon dredging, after this accident, 
two such piles were found not far from this location, besides others 
driven deep through the riprap. 

Treating the damage as done through some drift spile, thus acci- 
dentally imbedded in the mud, no sufficient ground appears for hold- 
ing either défendant liable, considering the careful dredging that is 
proved to hâve been done. The city, in 1874, leased the slip to the 
Oceanic Company, granting, not the mère right of wharfage, but 
exclusive use and possession of the pier and slip. The pile cannot, 
I think, hâve been there at that time. It must hâve corne there since. 
The Oceanic Company agreed to do ail repairs, and to keep the slip 
clear. They, or their under-lessees, hâve been in exclusive possession 
ever since. No notice of any such subséquent obstruction ever came 
to the knowledge of the officers of the corporation, and no négligence 
is, therefore, chargeable upon it. 

The Oceanic Company, several years ago, underlet that portion of 
the premises upon which this accident happened to the Citizens' Com- 
pany. The latter company, by this sublease, undertook to perform 
ail the obligations of the Oceanic Company in its lease from the city. 
Full and exclusive possession was taken and has been continued by 
the sublessees. They hâve not been sued. It does not appear that 
the spile that did the injury was there at the time when the Oceanic 
Company made its sublease; and it is not probable that it was there 
then; and if it came there since, inasmuch as the Oceanic Company 
had no notice of its existence, that company must be held exempt on 
the same ground that the city is exempt, viz. : That the slip not be- 
ing in bad order at the time of the lease, the lessor, when exclusive, 
possession is transferred to the lessee, who covenants to keep in re- 
pair, is not liable for a subséquent obstruction of which he has no no- 
tice. Per Woodkufp, J., in Taylor v. Mayor, 4 E. D. Smith, 559, 
261; Swords v. Edgar, 59 N. Y. 28. 

I must find, therefore, that the libelants hâve not shown any neg- 
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ligence or any breach of légal obligation on the part of either of the 
défendants sued in this action. Without referring, therefore, to the 
other questions presented, I am constrained to dismiss the libel; but 
without costs. 



Behan ». Mayob, Etc., ot the City of New York. 

(Dittriet Court, S. D. New York. June 8, 1885.) 

Whaktes— Damage fkom Sbwer— Obvioto Danger. 

Where a canal-boat moored at a wharf belonging tothe corporation, dîrectly 
along-side and beneath the opening of a large main aewer, and during the fol- 
io wingnight was submerged and sunk from the great outpounng of water con- 
séquent upon a summer shower, held, that there was no négligence in the 
corporation, either in the construction, repair, or maintenance of the sewer, 
and that it was no nuisance to navigation. That liability to sudden danger of 
a discharge of water being visible and sumclently obvious to a man of ordinary 
intelligence, held, that the owner could not recover of the city for the loss. 

In Admiralty. 

Wilcox, Adams é Macklin, ior libelant. 

E. Henry Lacombe, for the corporation. 

Bbown, J. On the sixth of July, 1884, at about 1 o'cloclî a. m., the 
libelant's barge, loaded with coal, while lying along the end of tbe pier 
at the foot of Seventy-ninth street, on the East river, was flooded by 
a sudden rush of water through the main sewer, partly beneath which 
the boat then lay. The dock was a short crib-dock; the main sewer 
was a very large one, draining about 50 bloeks ; and at the place of 
discharge it was about five feet high, and about four feet broad upon 
its fiât bottom, which was from one to two feet above low water. 

The libelant's boat was consigned to Seventy-ninth street. It had 
arrived there on the thirtieth of June, and lay along the end of the 
wharf, outside of other boats, waiting for a chance to discharge, until 
the iifth of July, when it reached a position immediately against the 
end of the wharf, and under the sewer. During the 5th there were 
occasional light rains, and more or less of a continuai discharge from 
the sewer, which the libelant observed. It was not sufficient to do 
any harm, and it did not occur to him that he was in danger from a 
sudden shower. This danger, however, was known to other boatmen. 
They were accustomed to take précautions against it, through the use 
of boards to keep off the water, or in fending off from the wharf. The 
libelant had never been there before, and it does not appear that any 
one told him of his danger. 

At about 11 p. m. of July 5th there were indications of a heavy 
thnnder shower. The thunder and lightning became sharp and heavy, 
and the libelant, to avoid seeing it, went down into his cabin. A 
heavy shower followed, and the libelant was startled by hearing the 
noise of water and by the trembling of his boat. As he startel to 
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go up the cabin he met the water ponring down the companion wly. 
In about four minutes, as he says, bis boat was filled and sank. 

It is impossible to hold, as it seems to me, that the sewer was not 
rightly and lawf ully constructed, so as to empty at the end of this short 
dock. The sewerage had to be discharged somewhere, and this Bewer 
was constructed by the city on its own property. It was not a nuisance. 
It was not an unlawful obstruction. The use of that dock for boats 
was subject to its use for the sewerage, as it visibly existed. The 
dock was not a pile-dock, so that the sewer could hâve been capped 
at the end, and the discharge of water effected at the bottom. Noth- 
ing was out of repair. The city collected wharfage for the use of this 
wharf from vessels that moored there; but there was no person in 
attendance to give notice of liability to a great discharge of water 
from the sewer in case of a sudden shower. Persons came and went 
as they chose, being liable only to a demand for such use of the wharf 
as they made. I do not think the city was bound to' keep a person 
in attendance at the wharf to notify boatmen coming there that they 
must look out for the water that might be discharged from the sewer. 
The liability to this danger was sufficiently obvious. from the great 
size of the sewer, which was itself an indication that at times large 
masses of water were expected to run through it. The sewer open- 
ing rose some four feet above the deck of the libelant's boat at low 
water. The visible approach of a heavy summer shower was itself a 
Eurther indication of the impending liability to a sudden great out- 
pouring of water. I think, therefore, the accident must be attributed 
to the want of proper caution by the libelant in respect to a danger 
which was visible and sufficiently obvious to a man of ordinary intel- 
[gence; that the libelant, inmooring there, did so subject to thèse ob- 
rious risks ; and that no négligence is legally attributable to the cor- 
poration. 

The libel is therefore dismissed; but without costs. 
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Long, Keeeiver, v. Bufoed and others. 

(Circuit Court, W. D. North Carolina. April Term, 1885.) 

Removai» of Cause— Separate Controversy. 

The pleadinga and record in tliis case, as they stood at the time of removai, 
show that it involves but one indivisible controversy, and the cause is re- 
manded to the state court. 

Motion to Rernand. 

W. M. Robbins and G. N. Folk, for plaintiff. 

D. Schenck and Charles Price, contra. 

Dick, J. In determining the motion of the plaintiff to remand this 
suit to the state court, I deem it unnecessary, in this opinion, to state 
the allégations and the matters of défense with the fullness and par- 
ticularity with which they are set forth in the pleadings. The gên- 
erai merits of the controversy will be considered and decided upon 
the pleadings and the évidence when the suit is set for hearing. 

This is a civil action instituted under the code practice of this state 
in which légal and équitable rights and interests may be adjusted 
and administered in our form of action, by applying the appropriate 
remédies. The relief demanded in the complaint is wholly of an 
équitable nature, and the case in this court must be considered as a 
proceeding in equity, as the courts of the United States administer 
the principles of law and equity by separate and distinct modes of 
procédure. 

The object of a court of common law is to reduce the litigation to 
separate and distinct issues of law, or issues of fact ; and the plead- 
ings must be framed with accuracy and précision so as to produce 
such results. The object aimed at in a court of equity is to make a 
complète decree on the gênerai merits, and adjust and détermine the 
rights of ail persons legally or beneficially interested in the subject- 
matter of such decree. The rules of pleading, therefore, in equity 
are less stringent than at law ; and the gênerai scope of a bill may 
be considered, and such relief afforded as is warranted by the merits 
disclosed, although not alleged with the technical accuracy and pré- 
cision required in proceedings at law. As a gênerai rule in equity 
pleading, the plaintiff must state his case in direct terms and with 
reasonable certainty. General certaintyis usually sufficient. When 
matters are alleged to be known to the défendant, or must, from the 
nature of the circumstances, be within his knowledge, — and are the 
subject of the discovery sought in the bill, —précise allégations thereof 
are not required. Story, Eq. PI. 213. 

I hâve briefly referred to thèse gênerai rules of equity pleading for 
the purpose of showing the libéral spirit which governs courts of 
equity in reaching the merits of a case, when they adjust and déter- 
mine the rights of parties in accordance with the enlightened prin- 
v.24F,no.6— 16 
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ciples of justice and equity. Thèse libéral and flexible rules of plead- 
ing are fully recognized and adopted in the system of code practice 
wbich prevails in this state in cases in wbich équitable rights are in- 
volved. Hoover v. Berryhill, 84 N. C. 132; Usry v. Suit, 91 N. C. 
406. 

In this complaint the plaintiff in substance allèges that he is the 
duly-appointed receiver of a defunct corporation, chartered as the 
Western Division of the Western North Garolina Eailroad Company, 
and generally known as the Western Division Company, and that he 
was empowered to institute this action by the proper légal author- 
ity; that in August, 1848, the législature of North Carolina passed 
an act authorizing the organization of the said corporation, whichhe 
now represents, to be vested with the usual powers and rights of other 
similar corporations. The said corporation was duly organized, and 
under a provision in the charter the state of North Carolina became 
a stockholder to a large amount, and issued its bonds in payment of 
its stock, and directed taxes to be levied to satisfy the same. The 
corporation entered upon the work for winch it was organized, and 
constructed a road-bed and a large quantity of masonry and other 
work, to the amount in value ot $300,000. In the progress of said 
work the corporation became largely indebted to various individuals 
for goods sold and delivered, materials furnished, money loaned, and 
work done, to the amount of about $50,000. Said debts hâve been re- 
duced to judgment against said corporation, are still due and unpaid, 
and constitute a lien upon the real estate and franchises of said cor- 
poration. 

The complaint further allèges, in substance, that by reason of an 
act of the législature of this state, passed in March, 1870, the West- 
ern Division Company was deprived^ of the bonds and promised as- 
sistance of the state; and having no other means to carry on Its 
work, it became insolvent by virtue ol such unexpected embarrass- 
ment; that it had no property to pay its large indebtedness, except 
its franchises, road-bed, bridges, masonry, and other parts and fix- 
tures of the uncompleted railway, and some interests which it had 
acquired in certain Florida railroads. 

The complaint further allèges, in substance, that in March, 1879, 
the législature of this state passed an act repealing the charter of 
said Western Division Company, and further declaring that the légal 
title of ail the property and effects of said corporation should, by the 
force and effect of said act, be transferred to and vested in the West- 
ern North Carolina Eailroad Company, a then existing corporation, 
to be held, nevertheless, by said last-named company in trust for the 
use and benefit of the creditors of the said Western Division Com- 
pany. That said expressly declared trust was accepted by the said 
Western North Carolina Eailroad Company, and it was authorized 
by said act to take possession of said trust property and effects, and 
for that purpose to prosecute such actions at law and suits in equity 
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as might be necessary. That after the Western Division Company 
was thus merged in the Western North Carolina Eailroad Company, 
James W. Wilson, its président, received $25,000 for the interest of 
the Western Division Company in certain Florida railroads, and ap- 
plied the same to the purchase of iron, whioh was used in laying the 
track of the Western North Carolina railroad, and constitutes a part 
of the property now in the possession of and used by said company, 
and is worth the sum of $25,000. 

It is further alleged, in substance, in the complaint that Borne time 
after the reorganization of the Western North Carolina Eailroad Com- 
pany under the amended charter of March, 1879, the state of North 
Carolina sold and transferred ail of it8 interests in said railroad to 
W. I. Best and otbers, who subsequently assigned and transferred 
ail the interests thus purchased to the défendants A. S. Buford, T. 
M. Logan, and W. P. Clyde, who took possession of the franchises, 
property, and effects of every kind belonging to the said Western 
North Carolina Eailroad Company, and procured ail the interests of 
the private stockholders. The complaint then makeB the following 
allégations, which are regarded by counsel as very material in deter- 
mining this motion to remand : 

"That the législature of North Carolina, on the day of , au- 

thorized the purchasers of the Western North Carolina Eailroad Company to 
create a new corporation out of the company thus sold, conveyed, and trans- 
ferred to them by the state: and, in accordance with the provisions of said 
act of the gênerai assembly of the state of North Carolina, and the purchas- 
ers thereof, in accordance with the provisions thereof , organized a new cor- 
poration, and known as the Western North Carolina Railroad Company, and 
they hâve taken possession of ail the property, franchises, and effects of every 
kind belonging to the Western North Carolina Railroad Company, including 
ail the property, franchises, and effects of every kind belonging, or formerly 
belonging, to the Western Division of the Western North Carolina Rail- 
road Company; and the said A. S. Buford, T. M. Logan, and William P. 
Clyde, as well as W 1. Best and others, purchasing from the state, took the 
said property, franchises, and effects of every kind coupled with the trust at- 
tached thereto." 

The counsel of défendants insists that the personal pronoun they 
(which I hâve italicized in the above quojation) refers only to Buford, 
Logan, and Clyde, and does not represent the new corporation formed 
by said purchasers. I do not concur in this construction of this sen- 
tence. The word they refers to persons who hâve taken possession 
of the property mentioned. There are two kinds of persons referred 
to in the preceding clause ol the sentence : Some natural persons, 
and an artificial person, both capable of taking possession and hold- 
ing property, and the artificial person is the nearest antécédent. The 
rule of syntax that personal pronouns agrée with the antécédent 
nouns which they represent in gender, number, and person, does not 
strictly apply to they, as that pronoun has the same form for the sev- 
eral genders, and often refers to two or more antécédents in the sin- 
gular number. When there are two or more antécédents conjoined 
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in the structure of a sentence, their représentative pronoun must be 
in the plural number. If the two antécédents in this sentence were 
separate and distinct corporations the word they would certainly ap- 
ply to both. In the construction of faets stated in pleading, it is 
a gênerai rule at common law that everything shall be taken most 
strongly against the party pleading, but the language is to hâve a 
reasonable intendment and construction. And where an expression 
is capable of différent meanings, that shall be taken which will sup- 
port the averment, and not the other which would defeat it. 1 
Saund. PI. 416. 

We hâve already observed that courts of equity, in construing the 
pleadings in a suit, exercise a more libéral discrétion than courts at 
common law, and will regard the whole scope of a bill, and the ob- 
ject sought, in ascertaining the intendment of the plaintiff in the lan- 
guage used in his allégations. In endeavoring to ascertain the in- 
tention of the person who drew this complaint, I think I am fully au- 
thorized in applying the personal pronoun they, in the sentence we 
are construing, to both antécédent nouns, and not to the second an* 
tecedent in exclusion of the first. It is insisted by counsel of plain- 
tiff that the object and purpose of the purchasers, in organizing the 
new corporation, was to place the property and franchises purchased 
in the possession and ùnder the control of the corporation défendant, 
to be used to their mutual advantage and profit. The construction, 
as to the intention of the pleader, which I hâve placed upon the above 
allégation is sustained by the twelfth paragraph of the complaint, in 
which it is distinctly alleged that a demand was made on the défend- 
ant Western North Carolina Eailroad Company in 1882, to pay over 
money, and carry out the trust imposed in favor of the creditors of 
the Western Division Company. The pleadings show that at the 
commencement of this action there was but one Western North Car- 
olina Eailroad Company, the présent défendant, exercising the fran- 
chises of a corporation. 

If I am correct in my construction of the language of the complaint, 
it appears from the allégations that certain property formerly belong- 
ing to the Western Division # Company, liable to the claim of creditors, 
who hâve docketed judgments, and who are represented in this action 
by the plaintiff, passed into the hands of the défendants, incumbered 
with a trust in favor of such creditors, expressly imposed by an act 
of the législature of this state; that the légal title to said property 
was transferred to the défendants Buford, Logan, and Clyde, and 
was placed by them under the possession and control of the défend- 
ant corporation to be used and employed in its ordinary business op- 
érations. It does not appear when, or how far, title to said property 
was transferred to said corporation. Thèse allégations are contro- 
verted by the answers of the défendants, and form issues to be decided 
upon the évidence at the final hearing. 

If the allégations of the complaint are averred with sufficient cer- 



LONG V. BUFORD. 245 

tainty, and are fully sustained by the proofs, the remedy afforded by 
the law seems to be clear and complète. The doctrines upon this 
subject are fully discussed in National Bank v. Insurance Co. 104 U. 
S. 54. It is there announced as an undoubted principle of equity 
"that, as between cestui que trust and trustée, and ail parties claiming 
under the trustée, otherwise than by purchase for valuable considéra- 
tion without notice, ail property belonging to a trust, however much 
it may be changed or altered in its nature or character, and ail the 
fruit of such property, whether in its original or its altered state, con- 
tinues to be subject to or afîected by the trust." In this respect there 
is no distinction between express, implied, or constructive trusts. 

I am inclined to the opinion that if the complainant can sustain 
his allégations by satisfactory évidence at the hearing, the défendants 
may be declared constructive trustées of the property mentioned in the 
pleadings. In the case of Johnson v. Prairie, 91 N. G. 159, the 
suprême court of this state said: "It is a well-settled rule in this 
court that where a purchaser, in the necessary déduction of his title, 
must use a deed winch leads to a fact showing an équitable title in 
another, he will be affectedwith notice of that fact." 

As a gênerai rule of law as to the title and transfer of real property a 
subséquent purchaser is chargeable with constructive notice when he 
has information necessarily incident to such matter suffieient to put 
him on inquiry, and the means of investigation are easily accessible. 
The law présumes that purchasers of real property will inquire into 
the right of the vendor to sell, and will examine the source and chain 
of title. 

The principal subject of the argument ol counsel on this motion to 
remand was the manifest confusion and incompleteness of the allé- 
gations of the complaint as to the défendant corporation. It appears 
from the complaint that two corporations, known as the Western North 
Carolina Eailroad Company, were created and organized under acts of 
the législature of this state. The first was organized under the act of 
the fifteenth day of February, 1855, and, under the provisions of the 
act of the thirteenth day of March, 1879, was invested with ail the 
property and franchises of the Western Division Company to be held 
in trust for the creditors of said company. 

The second corporation was formed by the défendants Buford, Lo- 
gan, and Clyde, the purchasers of the property and franchises of the 
first corporation, and this second corporation is now in possession 
of said property and franchises using the same. The défendants in 
their answers allège that there was another corporation styled the 
Western North Carolina Eailroad Company, created and organized 
under an act of the thirteenth of March, 1875, and was really the 
second corporation, and the immédiate predecessor of the présent 
défendant corporation. 

In the complaint allégations are made against the Western North 
Carolina Eailroad Company in rather a loose and indefinite manner, 
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and without discriminating clearly the organization referred to by 
Buch name. The confused, indefinite, and inartificial allégations are 
justly subject to the eritieisms of the counsel of défendants, but the 
objections made are not fatal on this motion to remand. The ob- 
jection to a defective statement of a cause of action ought to bave 
been made by demurrer, so that the plaintiff might hâve had an op- 
portunity to amend and make his allégations of a good cause of ac- 
tion more précise and definite. The plaintiff may also insist that the 
answers of the défendants hâve waived the objections to the suffi- 
ciency of the allégations of the complaint, as they hâve not in their 
answers reserved the right to make such objections as upon demurrer. 
It is insisted by the counsel of défendants that "the right of re- 
moval, if claimed in the mode prescribed by the statute, dépends 
upon the case disclosed by the pleadings as they stand when the pé- 
tition for removal is filed." Barney v. Latham, 103 U. S. 205. We 
will endeavor to apply this established rule of law to the case now 
before us. 

This case was removed under the second clause of the second sec- 
tion of the act of March 3, 1875. The purpose and meaning of this 
Bection hâve been fully defined by numerous décisions of the fédéral 
courts, and the only difficulties that can now be presented for déter- 
mination will arise from the peculiar facts and circumstances that 
appear in the pleadiDgs and record of a case. The pleadings and 
record in this case, as they stood at the time of removal, show that 
the plaintiff is a citizen of this state; that the défendant petitioners 
are citizens of other states; and that the corporation défendant is a 
citizen of this state. The only other question for considération is 
whether there are two or more causes of action involved in this suit 
which can be separated, and whether there is one matter of contro- 
versy wholly between the plaintiff and petitioning défendants, which 
can be fully determined between them without directly affecting the 
rights and interests of the défendant corporation. 

In the complaint the défendant corporation is made a party de- 
fendant, and relief is asked against it, and it has been duly served with 
process, and has filed an answer. It is charged in the complaint as 
having in possession the property involved in the controversy, and 
has long been using the same and deriving profits therefrom. It ap- 
pears to be an indispensable party, as its rights and interests must 
be seriously involved in any decree made against the other parties de- 
fendant. It is a gênerai rule in equity that ail persons legally or ben- 
eficially interested in a subject-matter of controversy before the court 
are entitled to be heard, and must be made parties. This gênerai 
rule has been so modified by statute, and rules of the suprême court 
in equity, (Rev. St. § 737, rules 22, 47,) as to authorize courts of 
equity to dispense with proper and even necessary parties to a suit 
under circumstances mentioned in said statute and rules. But on 
this motion to remand a case removed to this court from the state 
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court, under the second clause of the second section of the act of 
March 3, 187ft, the corporation défendant being an actual party be- 
fore the court, it occupies the position of an indispensable party, as 
its interests and rights must be settled and bound by any decree that 
may be made. 

The pleadings, in my opinion, disclose but one cause of action. 
The sole object of the suit is to establish the right of the cornplainant 
as receiver to enforce a trust in behalf of creditors, which was ex- 
pressly imposed upon certain property which ne allèges formerly be- 
longed to the Western Division Company, and is now in the hands 
of and under the control of the défendants. The authority of the 
plaintiff to institute this suit, the rights claimed, the grievances com- 
plained of, the terms of the express trust, the nature and value of the 
property, the persons who hold the same, and the redress sought, are 
distinctly alleged in the complaint, and constitute but one definite 
equity aB a ground of relief. In Hyde v. Buble, 104 U. S. 407, Chief 
Justice Waite, speaking for the court, says: "The issues made by 
the pleadings do not create separate controversies, but only show the 
questions which are in dispute between the parties as to their one 
controversy. " 

The counsel of défendants in their brief présent a "second ground" 
to sustain their right of removal in the following terms : 

"That the petitioners, Buford, Logan, and Clyde, controvert the 
allégation that they hâve the property, effects, and franchises of the 
Western Division, that being the matter with which they are specific- 
ally and solely charged in the complaint," and "that the Western 
North Carolina Eailroad Company controverts the allégation that it 
or somebody else has the books and évidences of indebtedness of the 
Western Division." The material matters referred to in the above 
statements hâve been considered and commented upon in the preced- 
ing part of this opinion. I regard paragraph 8 of the complaint, con- 
taining charges made on information and belief, as simply a usual 
method of pleading intended to procure discovery as to matters inci- 
dental to the one main indivisible controversy involved in the suit, and 
présent no separate cause of action. The fact that the défendants, 
in their joint answer, separately controvert some of the allégations 
of the complaint does not create separate controversies. Ayres v. 
Wiswall, 112 U. S. 187; S. C. 5 Sup. Ct. Eep. 90. 

The elaborate briefs and forcible arguments of the counsel of the 
parties hâve caused me to examine the authorities cited, and consider 
this motion with unusual care. I hâve a clear and positive opinion 
in regard to the case, but still I may be in error. It was insisted in 
the argument that it is obligatory upon the plaintiff who made the 
motion to remand this case, where the court had accepted jurisdiction 
to show clearly from the pleadings and records, as they were at the 
time the pétition for removal was filed, that the case does not corne 
within the provisions of the statute. It is a gênerai rule of évidence 
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that upon issues of faot formed by the pleadings, the burden of proof 
is upon the party who affirms the truth of the controverted matter, 
and not upon the party that dénies. This rule also generally applies 
to motions in a pending cause founded upon alleged facts. The mov- 
ing party must affirmatively show the truth of bis averments. 

Opon jurisdictional questions the rules of pleading and procédure 
in common-law courts of gênerai jurisdiction do not in ruany respects 
apply to fédéral courts of limited jurisdiction. In thèse courts juris- 
diction is neyer presumed, and cannot be admitted, waived, or con- 
ferred by consent of parties. The court must look carefully into the 
pleadings and record to see whether its jurisdiction clearly appears. 
In cases removed from the state courts the record must be filed by 
the petitioners, and includes the proceedings by winch the transfer 
was effected, and they must show, affirmatively, the facts necessary 
to give the court the jurisdiction thus obtained and accepted. Rail- 
way v.Ramsey, 22 Wall. 322. Where the circuit court has any doubt 
as to the right of removal, the safer practice is to remand the case 
to the state court, which clearly has jurisdiction ; for if the court, in ' 
so doing, commits an error, it is speedily r6mediable in the suprême 
court of the United States. The dissatisfied party can take a writof 
error and hâve the record filed in the suprême court, and on his mo- 
tion the case will be advanced and speedily determined, and the 
question will not embarrass the further progress of the suit. Wilson 
v. St. Louis dt S. F. Ry. Go. 22 Fed. Eep. 5. If this course is not 
adopted, the question remains open during the pendency of the case 
in the circuit court. 

In the case of Ayres v. Wiswall, 112 U. S. 190; S. C. 5 Sup, Ct. 
Eep. 90, Chief Justice Waite says : 

"The flfth section of the act of March 3, 1875, makes it the duty of the cir- 
cuit court of the United States to remand a cause which has been removed 
from a state court when it shall appear to the satisfaction of the court, at any 
time after the suit has been removed, that such suit does not really and sub- 
stantially involve a dispute or controversy properly witbin the jurisdiction of 
the court." Ayers v. Chicago, 101 U. S. 187; Barney v. Latham, supra. 

If this case is allowed to remain in this court the pleadings in 
the action of law must be reformed so as to conform to pleadings in 
equity, and the objections made by the défendants might be obviated 
by amendments which are usually allowed for the purpose of admin- 
istering substantial justice when a new and différent case is not made 
by such amendments. Suppositions of this character should not in- 
fluence the court to grant a motion to remand a cause to the state 
court, in which there clearly appears, from the pleadings and record 
before it, that there is a distinct and separable controversy as confcem- 
plated by the statute, but such considérations may properly induce a 
court not to retain upon its docket a cause in which the jurisdiction 
is doubtful. 

When a cause is properly removed from a state court under the 
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second clause of the second section of the statute, the removal carries 
into the United States circuit court ail the controversées involved, and 
they may be fully determined if the jurisdiction of the court continues 
to the hearing. But if, at any time, during the pendency of the suit, 
the case should be so changed by amendments, or by reforming „the 
pleadings, under the direction of the court, as to présent only one 
really indivisible controversy between the parties, the jurisdiction of 
the court would cease. In this respect the fifth section of the act of 
March 3, 1875, modifies the gênerai rule that where a court has right- 
fully obtained jurisdiction of the parties and subject-matter of an 
action or suit, it can décide every question involved and afford com- 
plète relief. 

After a careful examination of the authorities cited, and a full con- 
sidération of the arguments of counsel, I am of the opinion that the 
pleadings and record of this suit, as they stood at the time of re- 
moval, show that it involves but one indivisible controversy between 
the plaintiff and défendants. It is therefore o^dered that this suit be 
remanded to the state court from whence it was removed, upon the 
pétition of the non-resident défendants. 



Loud Gold Min. Co. v. Blake. 

(Circuit Court, If. D. Qeorgia. July, 1885. j 

Kiparian Rights— Diversion op Water— Injonction. 

On examination of the évidence, held, the complainant has not established 
its exclusive right to the water alleged to hâve been diverted from its mine 
and land by défendant, and that an injunction restraining défendant should 
not be granted. 

In Equity. 

Priée é Bolton, for complainant. 

H. H. Pavy and Harry Jackson, for respondent. 

Boaeman, J. The complainant's bill shows that the Loud Gold 
Mining Company organized under a charter which authorized the 
company to acquire, but not exclusively, the use of the water in cer- 
tain non-navigable streams by compulsory purchase from riparian 
proprietors. This company, in addition to its tracts of mining lands, 
purchased in 1880 certain farming lands through which Town creek 
runs; among thèse lots are Nos. 67, 71, and others lying below 67; 
that the company at great expense dug a ditch parallel with the flow 
of the creek, for the purpose of flowing the waters of Town creek to 
the mining lands. This ditch diverts and withdraws a portion of 
the water from the west side of the creek, some miles above the min- 
ing lands, at a point in the south half of lot 67, which flows through 
a continuous ditch to the mining lands. Complainant shows also that 
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the company purcbased from a number of the owners of lands through 
which the creek runs the privilège of using the water; that is, of 
flowing it out into and through the ditch to the lands below. 

It will be observed that the property claimed in this case by the 
complainant consista (1) of the mining lands, purchased at an ex- 
pense of $20,000, and of the farming lands lying on the creek, pur- 
chased in 1880, to which last-mentioned lands certain riparian rights 
belong; (2) of the license or privilège purchased in 1880 from a num- 
ber of the owners of the lands through which the creek runs, to di- 
vert and withdraw the water running through their lands for the com- 
pany's use. Complainant allèges that the company's interests and 
rights in and to the mining and farming lands, and the company's 
rights to the license and privilège to divert and use the water run- 
ning through the lots of other riparian owners, are invaded and in- 
jured by défendant, and that, in conséquence of this wrongful inva- 
sion and injury, the mining interests of the company are and will 
remain valneless, unless relief is obtained against the wrongful and 
illégal acts of the défendant, against which the company complains 
and seeks this injunction. 

The company complains that défendant illegally diverts and draws 
off the water from the east side of said creek at a point in the north 
half of lot 67, and causes it to flow through his ditch in such quan- 
tities as to leave, at certain periods of the year, no water, or not suf- 
ficient water, for complainant's lawful use; that this diversion and 
withdrawal of the water in such quantities, by the défendant, irrep- 
arably injures his property, and is in violation of the law which 
protects the company in the premises ; because défendant, after with- 
drawing the water into his ditch, and using the same in his mills, 
■which it is not denied he has a right to do, does not cause the flow 
to be returned to the stream, so that complainant can, under the 
rights and privilèges claimed by the company, hâve the use of the 
water, as he is entitled to; but that défendant, after diverting and 
using the water in such quantities, allows it to be lost and wasted, so 
that, as a matter of fact, the water used by him finds its way back to 
the stream at a point not only below the mouth of the company's 
ditch in south half of lot 67, but at a place miles below the company's 
farming lands, and below the lands on the creek, from whose owners 
complainant bought said privilèges and licenses, and the company, 
by defendant's diversion and waste of the water, is injured in being 
deprived of its lawful right as a riparian owner of the farming lands 
to hâve the water returned, and to flow into its natural channel through 
thèse lands, in such a way as the quantity will not be diminished, to 
the company's injury. 

The pleadings and p'/oof présent two questions for solution : (1) 
Has the défendant w. ongfully invaded and impaired the company's 
privilèges so as to irreparably injure the mining interests of the com- 
pany, and, if so, is the complainant (the right to the privilèges and 
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licenses so purchased being considered as clearly established) com- 
pétent to maintain this action against défendant ? (2) Has the Com- 
pany, who owns in fee-simple the farming lands in lot 71 and other 
lands lying below 67, had such injury done to its riparian rights as 
will entitle it to the writ of injunction? That is, has the défendant, 
in withdrawing the water into his ditch, at a point in lot 67, and 
allowing the same to remain out of the creek until it reaches a point 
below the farming lands, caused such a diminution in the quantity of 
water that flows through the natural bed of the stream in lot 71 and 
others as to cause sufficient injury to the company to warrant a writ 
oî injunction to restrain the défendant from diverting the water in 
lot 67? 

The défendant does not deny that he withdraws a certain quantity 
of water from the creek at the point in lot 67 above complainant's 
ditch, but claims that the lands through which the water at that point 
is diverted belongs to him, and that as a riparian owner he has a 
lawful right to withdraw and use the said water. He contends fur- 
ther that if the water is wasted, and does not find its way into tbe 
creek until it gets below the complainant's diteh in lot 67, or below 
his farming lands in the lower lots, he is not, in this action, in any 
way accountable to complainant : (1) Because the possession of the 
licenses and privilèges which complainant claims to hâve bought from 
the several riparian owners does not invest the company with such 
rights as will enable it to maintain this action. (2) Because the proof 
does not show that the water flowing through the creek at any season 
of the year in lot 71 is diminished, in conséquence of the withdrawal 
of the water at a point in lot 67, sufficiently to irreparably injure the 
company; and if the water passing through lot 71 is materially les- 
sened, because of defendant's withdrawal of the water, he, the défend- 
ant, secured the right to divert the water from lot 71 before complain- 
ant purchased the said farming lands, and his right was not affected 
by complainant's said purchase. Thèse déniais are, for the purposes 
of thiB suit, sufficiently sustained by the law and facts. 

On the first question presented for solution it is not, in the view I 
shall take of this case, necessary to express an opinion as to whether 
the undisputed possession and ownership of such licenses or privilèges 
as the company purchased from the riparian owners would enable 
the complainant to maintain this suit ; for I shall hold that the de- 
fendant, as the proof shows, had dug his ditch through his own lands 
and had appropriated from the creek, at a point in his own land, the 
Bame quantity of water he now uses two years before the company 
owned any lands along the stream, or had become possessed of the 
privilèges or licenses now claimed; that whether défendant now has 
any claim or right to the use of the water now flowing through his 
ditch or not which he can maintain at law against complainant, the 
facts show that, when the complainant reached the point in lot 67 
from which he withdraws water into his ditch, the défendant had 
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publicly, and without any concealment or design to mislead com- 
plainant, dug and completed his ditch, and was and had been in 
the enjoyment and use of the water for two years ; and the writ of 
injunction, after the completion of this valuable and costly work by 
défendant, should not now be made to opeiate in favor of the com- 
plainant, who knew for two years that the public work was going on for 
the purpose of withdrawing the water from a point m the north half 
of lot 67. The complainant, under ifcs charter rights, has no cause, 
in an equity proceeding, to complain that the water is diverted and 
withdrawn in such quantities by défendant as to deprive the com- 
plainant of sufficient water for the company's mining purposes : (1) 
Because the proof administered by the complainant does not make it 
sufficiently clear to the court that the land sold by Logan to the Com- 
pany in 1880 was free from the right, which the défendant claims 
he had obtained previously from Logan, to divert and withdraw the 
water at the point in lot 67, and under the privilège obtained by de- 
fendant from Logan he was, and had been for two years before this 
suit was begun, in the enjoyment of the same quantity of water which 
is now appropriated by défendant. (2) Because the complainant's 
right, as the riparian proprietor of lot 71, and lots below, does not 
entitle the complainant to the writ of injunction ; for the reason that 
the proof does not make it clear that his right to hâve the water flow 
through his lands in its natural channel is injured by any material 
diminution of the flow of the creek through his farming lands. 

Eeserving to complainant ail the rights that he may hâve in an 
action at law, the relief and injunction asked for in this proceeding 
are refused and denied. 



Nash v. El Dorado Co. 
(Circuit Court, D. Californie/,. July 6, 1885.) 

1. Coùntv Bonds— Suit Against Cocnty— Political Code Cal. $? 4000, 4002, 

4003. 
A county in California is a corporation, and liable to suit. 

2. Same — Statute of Limitations — Résignation of County Sufervisoks. 

That the supervisors of a county ail resigned for the purpose of evading ser- 
vice of summons in a suit against the county, will not prevent the statute of 
limitations from running. 

3. Same— Suit, how Commenced. 

Suit may be commenced in such sensé as to stop the running of the statute 
of limitations by the filing of the complain t. 

4. Same— Coupons — Statute Runs from what Pekiod. 

The statute of limitations runs upon coupons from the date of their ma- 
turity. 

5. Same— Intebest on Bonds — Civil Code Cal. § 1917. 

Where no provision is made for interest, both bonds and coupons bear inter- 
est after maturity at the légal rate, whether the coupona are detached or not. 



HASH V. EL DOBADO CO. 253 

6. SAME — CONSTIT0TIONALITT OV SPECIAL StATUTES OB' LIMITATIONS. _ 

It is compétent f or a state législature to pass spécial statutes of limitations ap- 
plicable to a particular county indebtedness. 

7. Same — Action, when Barked. 

If an action on the bonds would be barred in a certain number of years after 
their maturity, an action on the coupons will bo barred in the same nuraber of 
years after their maturity. 

At Law. 

B. S. Brooks, for plaintiff . 

A. L. Rhodes, for défendant. 

Sawyer, C. J., (orally.) This is an action brought upon bonds of 
El Dorado county, issued by the county in pursuance of the statute, 
for the purpose of aiding in the construction of the Sacramento Val- 
ley Bailroad. The action is brought upon the bonds and the coupons 
for interest upon the bonds. The bonds, in this instance, hâve 12 
years to run, the bonds and coupons calling for the payment of inter- 
est semi-annually. The bonds provide for the payment of interest at 
10 per cent, per annum, at specified times, semi-annually, "on sur- 
render of the coupons for interest." Coupons were attached for in- 
terest runningover the entire period tillthe maturity of the bonds. The 
action is, in form, upon the bonds, and for interest, with no separate 
counts upon the coupons. The main question relied upon is as to 
what, and for how long a period, interest can be recovered in view 
of the statute of limitations. The demurrer goes to the amount of 
the recovery, rather than the gênerai Buffîciency of the complaint. 
The object seems to be to get the ruling of the court as to what rate 
of interest the bonds and the coupons bear after maturity, — the in- 
terest called for in the bond being ten per cent, per annum, — and as 
to the effect of the Btatute of limitations on the coupons. That being 
the object, and thèse points having been argued, notwith standing 
the difficulty of reaching the point by demurrer, I hâve no objection 
to expressing my views upon the subject now. It is claimed that 
the county is not liable to be sued at ail. But the act of 1854, Stat- 
utes 1854, p. 45, authorizes counties to be sued. That act was in 
force until the adoption of the Code. Section 4000, Pol. Code, con- 
stitues counties corporations, and sections 4002 and 4003 author- 
ize them to be sued. Under that statute, and under the présent 
Codes, then, the county, since 1854, has been, and it now is, subject 
to be sued on its bonds. It is alleged, for the purpose of avoiding 
the statute of limitations, that, for a certain period during the run- 
ning of the statute on thèse bonds, there was no board of supervi- 
sors for El Dorado county, the members having ail resigned for the 
express purpose of evading service of summons in a suit, so that no 
valid service could be made upon anybody. But, under the statute 
of limitations, no service is necessary to constitute the commence- 
ment of a suit. Code Civil Proc. § 350. 

The suit is commenced within the meaning of the statute by the 
filing of the complaint; so there is no time that suit could not hâve 
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been commencée!, within the meaning of the statute, against El Do- 
rado county. Suit could hâve been commenced at any time in such 
sensé aB to stop the running of the statute of limitations. Coupons 
do not bear interest until they become due. I hâve no doubt that 
they bear interest from the date of their maturity at the légal rate. 
It has been repeatedly so held by the suprême court of the United 
States. Ail of the cases decided in the suprême court of the United 
States hold that the statute of limitations runs upon coupons from 
the date of their maturity. Though incidental to the principal agree- 
ment, they are independent obligations intended to be eut off from 
the bonds, and passed from hand to hand; and, it is held, whether 
eut off or not, that the right of action accrues upon them as soon as 
they fall due. But it is claimed by the complainant hère that he 
has counted upon his bonds alone, claiming interest not on an inde- 
pendent contract, but only as an incident to and a part of the bond 
itself. The bonds provided that interest should be paid at specified 
times semi-annually, as designated in the coupons attached. The 
money fell due at specified times, the bond not being yet due, and 
the right of action accrued, and the holder could commence an action 
upon the maturity of those coupons. They could be eut off and trans- 
ferred separately as independent negotiable paper. If I were to ex- 
écute a mortgage to secure, say $6,000 borrowed money, giving three 
notes for $2,000 each, payable, respectively, one of $2,000 in one year, 
one in two years, and one in three years, there can be no doubt that 
an action would accrue on each as it matured. So, also, if instead 
of notes I should give a bond for $6,000, payable $2,000 in one year, 
$2,000 in two, and $2,000 in three years, it would be the same as in 
the ,case of the notes. Each installment matures at a particular time, 
and at that time the payée is entitled to his money; the right of ac- 
tion accrues, and an action may be commenced, at any time within 
the time prescribed by the statute of limitations after the right of ac- 
tion accrues. I hâve no doubt, therefore,that the right of action upon 
the coupons accrues upon the maturity of the coupons, and do not 
think the statute will be evaded in conséquence of the coupons being 
for interest, and attached to the bonds. As to those coupons, then, 
against which the statute has run more than four years since their 
maturity before the commencement of the action, the action is barred 
under the statute of limitations. But, in this particular case, an- 
other point arises. A spécial act was passed in 1876 (St. 1875- 
76, p. 686, § 6) which suspended the running of the statute upon 
thèse particular bonds and coupons until the meeting of the next 
législature; and in 1878 (St. 1877-78, p. 76, § 5) the same pro- 
vision was again enacted, which suspended the running of the statute 
of limitations until the meeting of the following législature, — the two 
periods in the aggregate amounting to over three years. On each 
occasion the running of the statute is expressly suspended by thèse 
spécial statutes. It is claimed that it is incompétent for the legis- 
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lature to pass a spécial law applicable to thèse cases alone. I think 
otherwise. I do not see any .reason why the législature might not 
pass a law suspending the running of the statute in thèse spécial 
cases as well as in any other gênerai class of cases. The running 
of the statute was suspended during thèse periods, and that period 
must be added to the time prescribed by the gênerai statutes. Add- 
ing this time, I believe ail the coupons, except the last two on each 
class of bonds, are barred. 

Another point requires notice. The claim is that thèse coupons do 
not mature until the maturity of the bonds. That is not the point 
decided in the cases relied on, cited from the United States suprême 
court. The point in City v. Lamson, 9 Wall. 477, and in Lexing- 
ton v. Butler, 14 Wall. 282, was that a coupon would be regarded as 
a part of the bond, and the same term would apply to the coupon 
that would apply to the bonds. That is to say, if the bond is not 
barred until 20 years after its maturity, the coupons will not be 
barred till 20 years after they become due; the same limitations be- 
ing applied to the coupons that is applied to the bonds. See Clark 
v. Iowa City, 20 Wall. 587. The question did not arise in thèse cases 
as to the time when the statutes began to run. It was only decided 
that after the statute began to run on the coupons it had the same 
time to run that the bond had after its maturity. It is very clear 
that no other question was passed upon. But it is equally clear that 
in the subséquent décisions in Amy v. Dubuque, 98 U. S. 474, and in 
Koshkonong v. Burton, 104 U. S. 668, the statute begins to run at the 
maturity of the coupons, whether the coupons are detached or not, 
and on the bonds from the maturity of the bonds. The time on the 
coupons is the same as the time on the bonds. If an action on the 
bond is barred in four years after the maturity of the bond, an action 
on the coupons is barred in four years after their maturity. 

There is another question as to interest after maturity, and as to 
the rate. The bond is payable in 12 years; interest payable semi- 
annually, according to the coupons annexed. The interest on the 
bond, specified in the instrument, during the time is 10 per cent. 
There is no provisions as to interest after maturity. It is claimed 
that the bond, after its maturity, bears interest at ten per cent., or 
the rate prescribed in the bond. I do not think so. There is no con- 
tract in writing to pay interest at that rate after the maturity of the 
bond. The contract spécifies a spécifie time for payaient, and there 
is no provision for paying interest until actually paid. It is payable 
at a specified time, and at such rate as prescribed. The contract as- 
sumes that the money will be paid when it falls due, and makes no 
provision for any other contingency. There is no contract in writing 
as to the rate of interest to be paid after the bond becomes due. Un- 
til the time it becomes due the rate of 10 per cent, per annum pre- 
vails. There is no contract to pay interest on the bonds, or on the 
coupons, after they become due, and the interest ïb recoverable only 
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at the légal rate, in accordanee with the express provision of the Code. 
Section 1917 of the Civil Code provides that : "Unless there is an ex- 
press contract in writing fixing a différent rate, interest is payable on 
ail moneys at the légal rate of seven per cent, per annum a/ter they 
become due on any instrument of writing," etc. Thèse bonds and cou- 
pons are instruments in writing, and they are governed by this pro- 
vision of the Code. There is no contract in writing as to the .rate of 
interest which the bonds or coupons shall bear after they become 
due. They inust therefore bear the légal rate of 7 per cent. Sec- 
tion 1919 provides in what cases interest shall bear interest accord- 
ing to the rate agreed upon as to principal; and this case does not 
corne within the provision. 

The court granted a reargument upon the question of interest on 
application of defendant's counsel, upon which the foilowing oral dé- 
cision was rendered : Upon the reargument I do not see any grounds 
for changing the views before expressed. In my judgment the cases 
now cited by counsel for défendant from the California reports, arising 
upon statutes of the state, do not décide the précise points presented 
in this case. Beals v. Amador Co. 28 Cal. 449, is not like this. In 
that case there was only an équitable demand growing out of a di- 
vision of the county, which the statute imposed upon the new county 
an obligation to pay. The sum fixed by the législature was spécifie, 
and the obligation extended no further than the law expressly re- 
quired. Besides, it was only to be paid from time to time, when the 
fund raised should be sufficient, and not, absolutely, on a spécifie day. 
Soher v. Calaveras Co. 39 Cal. 134, was similar to Beals v. Amador 
Go. in principle. So, as to interest on coupons after maturity, the 
case of Savings â Loan Soc. v. Horton, 63 Cal. 105, is différent. In 
that case interest was charged upon interest after it became payable, 
due generally, and not upon coupons as separate contracts at the 
contract rate paid on the principal, which was différent from and larger 
than the légal rate. The court held this to be erroneous under sec- 
tion 1919, Civil Code, before cited. I do not think it applieB to this 
caBe. 

The several points upon which an opinion is expressed are scarcely 
reached by the demurrer. But I understand that new bonds are 
expected to be issued in pursuance of a récent statute as soon as the 
amount of the liability of the county is judicially ascertained. Per- 
haps the views expressed will answer the purposes of the parties with- 
out further action. As no point is made as to the validity of the 
bonds, the complaint, at least, states a good cause of action for the 
amount shown to be due, not barred; and that, upon the views ex- 
pressed, seems to be but a matter of calculation. So that the demurrer 
must be overruled, and it is so ordered, with leave to answer on or 
before the rule-day in August. 
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Hall v. El Doràdo Co. 

{Circuit Court, D. California. July 6, 1885.) 

This case is similar to Nash v. El Dorado Co., ante, 252, and must 
be decided in the Bame way. Let a similar order be entered. 



Bumbergeb and others v. Gerson. 

(Circuit Court, W. D. Louisiana. April, 1885.) 

1. Attachment — Fraudulently Disposing op Property — Intent mdst Exist 

AT Time of Makinq Affidavit. 

The fraudulent act of a debtor, made the ground of an attachment, must 
hâve accrued bef ore or exist at the time the affidavit for the attachment is made 
by the creditor. 

2. Same — Insufficiehcy of Bokd — Allowino Additional Security to be 

GlVEN. 

The insufficiency of a surety on the bond at the time the attachment was is- 
sued will not render it void, and entitle défendant to hâve it dissolved, but ad- 
ditional security may be required and taken by the court. 

At Law. 

Millsaps é Sholars, A. Goldthwaite, and M. C. Elstner, for plain- 
tiffs. 

Boatner é Boatner, for défendant. 

Boarman, J. Defendant's motion to dissolve the attachment in 
thèse cases présents three différent grounds, which alike apply to ail 
of thèse cases. A stipulation waiving the jury is in the record. The 
reasons urged by defendant's counsel, except the questions of the suf- 
ficiency of the surety on the bond, hâve been considered and passed 
upon as being insufficient to dissolve the attachment. In none of the 
grounds for dissolving the attachment do the défendants deny the 
fraudulent acts charged against them. The allégation as to the in- 
sufficiency of the bond présents an interesting matter of fact and law. 
The bond in this case is for $1,500; and the same surety, Allen, ap- 
pears as the sole surety on a number of bonds where the writs were 
issued against the several défendants affected by this motion to dis- 
solve the several bonds, were signed on the same day, and amount 
aggregately to over $20,000. The proof shows that Allen's property, 
liable to seizure, is worth about $15,000. 

The plaintiff allèges his right to the attachment under act of 1868. 
He says, substantially, that at the date of the attachment Gerson 
had converted, or was about to convert, his property into money, or 
évidences of debt, with intent to place it beyond the reach of his 
creditors. For the purposes of this, cause, during thèse motions, the 
v. 24F.no. 6— -17 
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debt sued on, under the pleadings, must be treated as justly due by 
the défendants, and we must alBO consider that Gerson, in the mo- 
tive of his acts in the premises, had the intent to defraud his créd- 
itera, the plaintiffs in thèse suirs. 

The Louisiana courts hâve repeatedly laid down the following rules 
in relation to attachments, and to the causes for their dissolution : 

1. That an attachment must stand or fall, according to the state of facts at 
the date when it issues, and it cannot be cured by a subséquent event. 

2. That the surety on the bond must be good; that is, he must be compé- 
tent to enter into and bind himself by contract; he must be solvent and able 
to pay his debta and liabilities, including the amount of the bond; he must 
hâve property in value beyond the amount of the bond ; the property upon 

.the value of vvhich the bondsman'ssuffloiency is tobe tested must beliable to 
seizure. 

In making this test I think the surety's property should be of such 
a kind as the law will allow to be seized and sold to satisfy the obli- 
gations of the bond, and that the court should not, with the view of 
testing the sufficiency of the surety, take into considération the extent 
of the facility or difficulty which might attend the marshal in effect- 
irig the seizure of the property. 

3. Attachment is a harsh and severe remedy, and strict proof should be 
required on a motion to dissolve. 

The défendants rely on the inflexibility of the first rule, and say 
that the fact of the sufficiency of the surety must esist a x niong the 
state of facts at the time the attachment issues. 

In applying the first rule suggested, let us see wnat the courts mean 
and intend to imply in saying that the attachment must stand or fall 
on the state of facts at the date when it issues. What things or facts 
must be true, under the reason of that rule, at the time the attach- 
ment issues? Doesthe reason of the rule suggest that the facts re- 
lied on for the issuance of the attachment writs should exist at the 
time the plaintiff signs the affidavit setting up the causes for his at- 
tachment ; or does the rule require that the allégations setting up the 
fraudulent purpose of the debtor should be true at the time of the is- 
suance by the clerk of the writs ? 

It is conceded that the untruth of the allégations charging the 
fraudulent acts on the part of the debtor at the date of the affidavit 
must be fatal to the validity of the attachment, whatever may be the 
solvency of the surety. In this case it must be true that at the time 
plaintiff made his affidavit Gerson was fraudulently disposing of his 
property, or was about to dispose of it. If his fraudulent intent and 
acts occurred after the time plaintiff made the affidavit, the attach- 
ment, at whatever time the writs may hâve been issued by the clerk, 
must f ail. The insufficiency of thèse facts stated in the pétition and 
affidavit cannot be cured by a subséquent event ; for the plaintiff will 
not be allowed to show any fraudulent acts of the défendant which 
occurred after the date of the affidavit, except in so far as such sub- 
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sequent acts of the plaintiff might be admissible to illustrate the dé- 
fendante fraudulent motive and purposes, even though the writs were 
not ordered by the judge, or, in fact, issued by the clerk for a day or 
more after the filing in the court of the pétition and affidavit. 

Eecurring a moment to the practice, in the matter of application 
for and in the issuance of the attachment writs, we will find that the 
particular time at which the rule would require the alleged facts must 
be true, refers to the time at which the affidavit is made by the de- 
fendant, rather than to the time at which the writs issue ; for it may 
be, as it often is, that the plaintiff makes the affidavit a day or sev- 
eral days before the j'udge has an opportunity to grant the order for 
the issuance of the writs; the judge's order is granted only after the 
pétition and affidavit are presented to him. Having obtained the 
order to let the writ issue, on the plaintiff 'b giving bond according to 
law, the plaintiff in good faith présents his surety, whom he believes 
to be solvent. The clerk, to whom the law confides the quasi judicial 
duty of passing on the sufficiency of the surety, may approve or reject 
the surety ; if he approves the surety, the plaintiff has done ail that 
he can do in the matter; if he rejects the surety, the plaintiff may 
tender another surety. 

When the clerk takes the surety offered by the plaintiff, who is 
without collusion with his surety, or knowledge of his insufficiency, 
the resuit is to show to ail parties, as far as it is practicable, that the 
bondsman is sufficient in law. Anterior to the aet of 1868 an attach- 
ment would not lie for the reasons or on the grounds provided for in 
that act ; then an attachment issued when the debtor résides out of 
the state, or has left the state permanently ; when he is about to leave 
the state without there being a possibility, in the ordinary course of 
judicial proceedings, of obtaining or executing a judgment against him 
previous to his departure. The enlargement of the grounds for an 
attachment so that it is for the first time, under the act of 1868, 
made a remedy against the fraudulent acts of a debtor, suggests that 
the first rule, which was laid down, as it appears, before the remedy 
by attachment was so extended, should not now, in its literal signifi- 
cance, apply. 

We must assume that ail the fraudulent acts of the debtor in this 
case existed at the time the affidavit was made. Thèse facts are not 
denied, but the debtor says, notwithstanding his fraudulent acts, the 
attachment should fall; that now, plaintiff's only remedy to prevent 
injury from his fraudulent acts should be denied to him; that plain- 
tiff's only remedy now, to make effectuai in his favor, against défend- 
ante fraudulent acts, the common pledge which he, as a creditor, had 
on his debtor's property, must be denied and taken from him because 
the clerk approved a bondsman who was not then sufficient. The 
plaintiff swears that the fraudulent acts upon which he relies for at- 
tachment had occurred before, or they existed at, the time of the af- 
fidavit; he does not swear to the sufficiency of the surety at any time. 
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Considering the facts, which we assume to b6 true, ït does not appear 
to me that the courts in Louisiana, in laying down the first of the 
rules herein suggested, meant to treat and consider the matter of the 
sufficienoy of the surety as one of the facts which must necessarily 
enter into the state of facts existing when the writ issues. 

If the surety was not then sufficient, why cannot the court now, 
looking to the interest and rights of both plaintiff and défendant, cor- 
rect themistake that- the plaintiff made in believing that Allen was 
a sufficient surety, or the bad judgment of the clerk who justified and 
approved the bondsman presented in good faith by the plaintiff? As 
the rule would apply in this case, it cannot be said that it is founded 
in equity; the conservatory writ in this case, if this rule is inflexible, 
avails the plaintiff nothing against the debtor who admits his fraud- 
ulent purpose to avoid payment. It is not denied that the court 
should allow the plaintiff, at any time, to give additional security, as 
the penalty of having his attachment set aside, if the surety, whom 
the clerk approved as sufficient when he issued the writs, should be- 
come afterwards insufficient, and that such a bond will take effect 
from the date of the original bond. 

Without deducing from thèse generalizations the conclusion that 
the plaintiff in ail attachment suits Bhould be allowed to make suffi- 
cient a bond that was insufficient at the time the clerk took and ap- 
proved the bond, we, in conséquence of the facts established in this 
case, do not feel constrained to regard the rule which we hâve been 
discussing as so inflexible as to forbid the plaintiff to now give addi- 
tional security rather tlian to dissolve the attachment. The proof 
shows that Allen is worth about $15,000 in such property as the law 
seems to require; the several bonds which were signed on the same 
day by him amount to over $20,000. It is not denied that in suit 
No. 67 Allen is a sufficient surety. In the absence of proof as to the 
time of tbe day at which this or that bond was signed, how can the 
court say at what time, or upon what particular one of thèse several 
bonds, Allen's sufficienoy as a surety became expended? Can it be 
said, in the face of thèse facts, that the rule which seems to require 
that an attachment should stand or fall upon the state of facts exist- 
ing at the time it issues forbids the court now to allow the plaintiff 
to give, if he chooses, additional security? Shall the plaintiff in suit 
No. 67 be considered as having given sufficient security, and the plain- 
tiff in the some one or more of the other suits, later in number, be told 
that the bond in his case was signed by Allen at a time when his suffi- 
ciency was expended and the conservatory writ must prove useless 
against his fraudulent debtor? 

The difficulties presented by the facts in this case, in the mind of 
the court, can be met satisfactorily only by allowing the plaintiff to 
supplément his original bond by giving additional security in each of 
the several cases. In a case where we must présume, as we do in 
this case, that the debtor justly owes the debt, and that he is by his 
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fraudulent acts, winch he does not deny, rendering nugatory and m- 
effectual ail of the ordinary remédies which the creditor might adopt, 
it cannot be said that the remedy by attachment is a severe or harsh 
one. The facts in this case, as it now stands before the court, do not 
show that a severe remedy was adopted by the attaching creditor to 
enforce the payment of thedebt justly due to him. Erstein v. Roths- 
child, 22 Fed. Eep. 65. 

The clerk is ordered to take additional security in each of the sev- 
eral cases. 



Mann v. Arkansas Vallet Land & Cattle Co., (Limited.) 

[Circuit Court, D. Colorado. June 5, 1885.) 

1. Conversion of Cattle— Bona Fide Pukchasek— Notice. 

One who purchases for value and without notice, from a stranger, cattle that 
hâve strayed from their range and been taken possession of by such stranger, 
■will be liable for conversion if he refuses to deliver them to their owner on de- 
mand made by him. 

2. Bame — Measubb of Damages. 

The measure of damages for such a conversion will be the value of the cattle 
with their increase to the time of demand, with légal interestthereon from the 
date of the demand. 

3. Wiïness — Chedibilitt — False Testimony. 

The jury may disregard altogether the testimony ot a witness who has will- 
fullyand knowingly sworn falsely in respect toany material matter in the ca^e. 

At Law. 

R. E. Foote and yv eus, Maçon é McNeal, for plaintiff . 

Hugh Butler, for défendant. 

ïïallett, J., (charging jury.) There is a great mass of testimony 
in this case directed to one proposition only: whether the cattle be- 
longing to the plaintiff came into the defendant's possession and were 
retained by it. It is true that several questions are involved and em- 
braced in this proposition ; as (1) the title of the plaintiff to the herd 
which he claims to bave purchased from Schlagel & Jordan in the fall 
of 1880, and which was branded, as he says, with a bar brand. This 
is oontested by défendant upon the ground that he did not then obtain 
an absolute title to the property; though it is conceded that he sub- 
sequently acquired such title. That is a matter which will not re- 
quire very much attention. The bill of sale which was given by 
Schlagel & Jordan to the plaintiff at that time, after providing the 
terms of payment, and the way in which the value of the cattle should 
be estimated, did provide that the sellers should hâve and retain pos- 
session, or the right of possession, until the cattle should be paid for. 
This was obviously a security for a deferred payment. Sorne cattle — 
abont 600 — were to be taken to Omaha or Council Bluffs, and there 
sold for a sum not less than the price specified in the contract, and 
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Schlagel & Jordan were to receive the proceeds of the sale. This 
transaction was to be carried on by the plaintiff according to the 
terms of the oontract, in the name of Schlagel & Jordan. So far as 
disclosed on the trial this was done. 

In Omaha some dealingB were had with Sheedy & Clark, of which 
it is not necessary to say very much. Schlagel & Jordan, in that trans- 
action, assumed to be the owners of the property, — Mr. Mann, the 
plaintiff hère, joining them ; but it would seem that the money ob- 
tained in that transaction was for Mr. Mann's benefit, and while 
Schlagel & Jordon were still insisting upon their lien on the cattle 
at that time. I believe they agreed to relinquish it to Sheedy & Clark, 
and take other security for the money that was due them, and they 
were still recognizing the sale that had been made to Mr. Mann, and 
what they were doing was to protect their security. It is not neces- 
sary to consider what the rights of Schlagel & Jordan were under 
thèse transactions, and what position Mr. Mann assumed towards 
them. For the purposes of this controversy it may be said, in ail 
that took place between the parties, and the several contracts that 
were made, that Mr. Mann became the owner of this herd in the 
month of October, 1880, as he claims to hâve done. 

Then there is a grëat volume of testimony as to the possibility as 
to whether this herd in f act did corne into this state from Sheep Creek 
basin, where they were turned loose, and the possibility of their doing 
so, and so on ; whether the Black Hills mountains formed a barrier 
which at that seasou of the year they could or could not pass ; whether 
they were seen at the junction of the Laramie and Platte rivers; 
whether they came south by way of Horse creek, crossed the railroad 
near Egbert station, and passed on into this state. Ail that évidence 
was given for the purpose of proving whether the cattle came to this 
state. The évidence offered by the plaintiff on that subject was for 
the purpose of showing that the cattle came into this state, and for 
the purpose of identifying them as the animais which were turned 
out at Sheep Creek basin. It was necessary to establish the proposi- 
tion that they came into this state, so as to make it plausible and 
reasonable that they came afterwards into the possession of Mr. 
Bloomfield and of the défendant. Now that évidence has no other 
importance than to establish the fact or disprove the fact — the trnth 
of the proposition — that the cattle did corne into this state during that 
winter — the winter of 1880-81. 

I hâve an instruction from the defendant's counsel to the effeet 
that if, in your opinion, any portion of that testimony is false or un- 
true, that defeats the whole case. That is not true, unless it appears 
to you the cattle never did in fact corne hère. As I hâve already 
stated, the object and purpose of ail that testimony is to show whether 
the cattle did or did not corne into this state ; and, notwithstanding 
the failure of any part of that évidence to establish the fact to which 
it is directed, if you should be of the opinion, nevertheless, that 
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the cattle came înto this state, or, if only a part of them, then some 
part, the failure of such testimony would not affeet the resuit. But, 
of course, if the failure of such testimony would hâve the effect in 
your minds to satisfy you that the cattle never reached this state, or 
came hère, then of course they could not corne into the hands of Mr. 
Bloomfield, or of this company, the défendant. 

It is not necessary or proper that I should comment upon that tes- 
timony. It is directed, first, to prove that the cattle must hâve died 
in or near the country in which they were turned out, — the cattle of 
both herds, the Gillespie herd, and the others, the Schlagel & Jordan 
herd, also; and next to prove that the state of tbose moun tains — the 
Black Hills range — was such that they could not possibly or probably 
pass them; that they never did corne on this sideof those mountaina 
at ail; that ail the witnesses who testified to seeing them in Wyo- 
ming or this state afterwards were mistaken, or swore falsely in respect 
to those matters. Of course, ail that testimony bas been discussed 
before you by counsel at great length, and if you are of the opinion, 
on full considération of it, that the cattle, or some part of them, came 
into this state, were in this state in the spring of 1881, and subse- 
quently, then th6 question arises, what became of them hère ? — wh'ether 
they came into the hands of Mr. Bloomfield. Up to the fall of 1882 
Mr. Bloomfield was doing business for himself, — during the years 
1880, 1881, and 1882, until the autumn of the latter year, — when it 
seems he sold his herd to the défendant in this case, the Arkansas Val- 
ley Land & Cattle Company, and he became the manager of the com- 
pany. 

If the cattle passed to the company in any way, they must first 
hâve been in the hands of Mr. Bloomfield during the year 1881 and 
the greater part of the year 1882, until the time when he turned over 
his herd — sold his herd and turned it over to the défendant. Upon 
that subject the plaintiff has offered some testimony of witnesses who 
state that Mr. Bloomfield asserted a claim -.o some of thèse cattle, 
and took possession of some of them ; that many of them were seen 
in the neighborhood of his ranch and upon his range, and that he 
actually asserted a claim to them. That is met by the testimony of 
many persons who state that they were engaged, similarly to those 
who testifyfor plaintiff, in gathering cattle during the years 1881 and 
1882, — gathering the cattle that Mr. Bloomfield laid claim to, — and 
they saw nothing of thèse particular cattle. 

You will perceive a great confliet of testimony that has arisen upon 
this subject, and it must be conceded by every one who has heard 
the testimony that it is very striking and very strong. It is hardly 
to be explained on the theory that thèse witnesses may be mistaken 
on one side or the other, and their statements harmonized so as to 
make them stand with each other. There must bave been some false 
testimony on one side or the other; and the question is for your dé- 
termination where the truth lies. Those witnesses, as far as I can 
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see, had equal means of observation; they were with the cattle,— 
"handling"them, as they express it; thatisthe word they use, tbough, 
I suppose, none of them actually put hands on them ; but they were 
with them, and, so far as I can see, they had equal means of obser- 
vation. I think this circumstance may be adverted to : that when 
men gather cattle for a particular person, if they find some with the 
brand of that person on them, perhaps they do not pay strict atten- 
tion to other brands that may be found on the same cattle. 

It is rather natural that they should rely upon the brand on which 
the cattle are held. That some of the witnesses did not observe the 
brands on the cattle very closely, may be accounted for upon that the- 
ory; but that does not go ail the way towards harmonizing the state- 
' ments of thèse witnesses, because some of them testify with consid- 
érable particularity as to what they could see on the animais, and 
they saw nothing more than they described. Some of them admit 
that they are unable to remember ail the brands that they saw on 
the cattle. Perhaps it may be said of them, they are unable to de- 
scribe what they cannot remember. 

With this conflicting testimony you are called upon to décide, and 
it becomes your duty to décide, upon this occasion between thèse par- 
ties. If you arrive at the conclusion that Mr. Bloomfield did take 
possession of the cattle of the plaintiff ; that they were in this state, 
and he did take possession of them in 1881 and 1882,' — then how rnany 
were turned over by him to the défendant company? How many, if 
any ? Some of the witnesses on the part of the plaintiff testified that 
certain of thèse cattle were turned over by Bloomfield and driven over 
to the range of the Arkansas Valley Land & Cattle Company, on the 
Arkansas river. Others deny this — others who were with those 
herds. There, again, is the same connict of testimony which exists 
with respect to the other matter, — whether Bloomfield had possession 
of them. The same occurs hère; a connict which is for you to décide. 

The défendant company is liable to plaintiff for any of thèse cattle 
which came to its possession and were retained by it, although it 
may hâve been an innocent purehaser of them, without notice of the 
plaintiff's right, because no one can be divested of his property by 
the mère act of another purchasing it. If one lose a> thing, and it 
corne to the hands of another wrongfully, who takes possession of it, 
and sells it to a third person in good faith, — that is, the purehaser 
actingin good faith, — he acquires no title as against the true owner by 
his purchase. But in order to put the purehaser in the wrong in re- 
spect to it; to make it appear that he has appropriated the property to 
his own use, and made a conversion of it, as we use the phrase in the 
law, which means only that he has appropriated it to his own use, — 
there must be something like a demand for it, or some use of it by the 
person who has possession. 

In this instance, the plaintiff relies upon a demand made on Mr. 
Bloomfield, the defendant's agent, some time in the early part of last 
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year. Ag to that matter, if the plaintiff demanded the cattle from 
the défendant, or the agent of the défendant, bearing certain brands, — 
the brands under which he claimed them, or the two herds, — and the 
défendant tben had possession of the cattle having such brands, I 
think the demand was sufficient. The position of the defendant's 
agent, at ail events, was that there were no such cattle in his posses- 
sion ; and if the fact was that he had such cattle at that time, the de- 
mand was sufficient, and the failure to comply with it would author- 
ize you to détermine that there was a wrongful conversion of the cat- 
tle. 

Thèse are the gênerai propositions which it is incumbent on the ; 
plaintiff to maintain by a prépondérance of testimony, in order to re- ' 
eover in this action; that is to say, it must appear to you that the' 
cattle having been turned out in Wyoming, as stated by witnesses on ' 
behalf of the plaintiff, came into this state and were appropriated and 
taken possession of by Mr. Bloomfield, and afterwards turned over to 
the défendant company by him, and that there was a demand by the 
plaintiff upon Mr. Bloomfield, as the agent of the défendant company, 
for the cattle before this suit was brought. As to the number of cat- 
tle, of course the défendant cannot be responsible — especially not, as 
being a purchaser of the property in good faith — for any more t h an' 
were acfcually received. I believe some of the witnesses fixed the num- : 
ber. If you find for the plaintiff, you must find for a certain number, 
as well as the value. 

Counsel hâve submitted a great number of propositions, some of 
which may require to be noticed in addition to what I hâve said 
to you., There are not any of them, I believe, that are quite satisfac- 
tory to me in the language that has been used, althoughthey express 
the law to some extent. 

"That in considering the testimony of the witnesses the weight of the 
évidence is not to be determined by numbers." That proposition is true. 
Yor will find some witnesses who impress you as being more worthy 
of 'credence than others, and if you believe they state the truth you 
aie at liberty to accept their testimony, although it may be opposed 
by the testimony of several other witnesses, who are witnesses of 
equal means of observation, and appear to hâve equal knowledge of 
the facts to which they testify. If there is no reason for discrediting 
the greater number on one side, of course there is weight in numbers. 
You hâve greater reason to believe two witnesses who testify to a fact 
in opposition to one who makes a différent statement, when the two 
appear as worthy of belief as the one who stands opposed to them. 
Thèse matters of the weight and value of testimony are said to be 
particularly within the judgment and discrétion of a jury. They are 
to détermine the effect of what they hâve heard, and when thé testi- 
mony is conflicting they are the absolute judges of its truth. 

"If you find the plaintiff owned the bar cattle, and afterwards 
bought the T cattle and took an assignment from Gillespie, Kelly, and 
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others of their right of action for them before instîtuting this suit, 
you will find for the plaintiff the value of such cattle of either herd 
which you may find the défendant has converted, without référence to 
what he paid for the one herd or the other." The point of that in- 
struction appears to be that the amount paid by plaintiff for the 
animais is of no spécial importance in this action. That is true. If 
he is entitled to compensation, the amount paid by him is not a mat- 
ter for considération. 

"If you find that défendant converted any of the cattle belonging to 
plaintiff, and that among those converted were cows which either had 
calves with them at the time of the conversion, or afterwards and 
before the commencement of this suit had calves, then you are in- 
structed that the plaintiff is entitled to recover the value of Buch calves 
or increase, and you may consider as évidence of the number of such 
increase the average increase of cattle for the years between the time 
you may find the company took possession and the institution of this 
suit." That is true, substituting for "the institution of this suit" the 
time when the demand was made for the cattle. The plaintiff, if en- 
titled to anythiug, is entitled to the value of the animais with their 
increase up to the time of the demand made; not the commencement 
of the suit, but the making of the demand, which was, I believe, in 
the early part, perhaps near the first, of January, 1884. 

(Mr. Maçon asked as to interest.) Yes. If you find for the plain- 
tiff, he is entitled to interest on the amount from the date of the de- 
mand — interest according to the statute of this Btate — at 10 per cent, 
per annum. 

"The jury is further instructed that the plaintiff's case must be 
fairly made out and sustained by a prépondérance of testimony, and 
they are not authorized or warranted in finding a verdict against the 
défendant based upon mère doubt or suspicion. The circumstance 
that the plaintiff is alleged to be poor, and unable to defray the ex- 
pense necessarily incurred in connection with the présentation of évi- 
dence, or the circumstance that the défendant is alleged to be rich 
and powerf ul, and to hâve snp°rior ability for the présentation of év- 
idence against the plaintiff's V ade and in support of its own, isnot to 
be considered." That is given in the language which is used. 

"The jury is further instructed that the issues in this case, made 
by the pleadings, présent the question whether the plaintiff, Mann, 
was at any time the owner of the cattle claimed by him, and whether 
such cattle drifted to Colorado and afterwards came into the posses- 
sion of the défendant. The answer dénies each and ail of the propo- 
sitions stated, and the burden of proving thèse facts resta upon the 
plaintiff. The answer contains no admission of any kind which re- 
lieves the plaintiff from proving ail or any ot the facts necessary to 
show that he was the owner of the cattle mentioned, and that the 
Bame hâve since come.into the possession of and been converted by 
the défendant." That is given. 
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"The court instructs the jury that négative testimony is entitled to 
considération, when, from the nature of things, other testimony can- 
not be given. If the plaintifif's witnesses swear that cattle, claimed 
or owned by the plaintiff, were seen or found in certain localities, it 
is compétent for the défendant to show by witnesses who had equal 
opportunities with the plaintiff's witnesses to testify to the contrary ; 
and if the jury believe that the witnesses who testified that they saw 
no such cattle at the titnes and places mentioned, and that sueh wit- 
nesses had reasonable opportunity under the circumstances to know 
whether the cattle were in such localities as testified to by the plain- 
tiff's witnesses, their testimony is entitled to as much considération, 
if the jury believes that the witnesses were equally crédible." That 
is given also. If they hâve the same opportunities for judging and 
determining the fact, and they are equally crédible, they should re- 
ceive the same considération. 

I do not recall any other proposition on which 1 hâve to say any- 
thing, except that if you find that any of thèse witnesses whose tes- 
timony has been contradicted, or seems to be inconsistent, the sev- 
eral parts with each other, has willfully sworn falsely in respect to 
any material matter, then you are at liberty to disregard the testi- 
mony of such witness altogether. That proposition is contaiued in 
some of thèse instructions submitted to me. That is the law in such 
matters, — that if a witness wilfully, purposely, knowingly testines 
falsely, he may be discredited altogether. Of course, a witness is not 
to be discredited upon a mère mistake that he may make, — a slip of 
the memory, want of recollection, some infirmity of bis mind ; but if 
he deliberately and purposely misstates a fact thereby, he shows him- 
self to be unworthy of belief. - 

There is nothing else, gentlemen, I believe, which I wish to say to 
you. unless the counsel think I hâve omitted something. I advise 
you to proceed with care. This is an important case to the parties, 
and you should take your own time. You will be comfortably enter- 
tained, under any circumstances; that is, we will give you plenty to 
eat, and make you as comlortable as we can. 



Castanola and others v. Missouri Pao. R. Co. 

{District Court, W. D. Texas. 1885.) 

Sale— Stoppage in Transittj— Transfeb of "Duplicate" Bill op Lading — 
Notice— Ihsolvency of Vendée. 

On February 6, 1884, D. sold to T. 25 hogsheads of tobacco, and shipped them 
byrail tohim, takingtwobills of lading, onemarked "original," and tiie other 
"duplicate." The "duplicate" bill of lading and invoice were transmitted 
to T., and the "original " was attached to a 60-days draft drawn by D. on T., 
and sent through a bank for acceptance. T. on receipt of the " duplicate " 
transferred it by indorsement to C, with wliom he had contracted te sell the 
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tobacco, and received payment therefor ; and on présentation of the " orig- 
inal " and draft the next day, refused to accept the draft, and it was returned 
to D. On February 24, 1884, T. f ailed, and D. ordered the goods, then in transit, 
to be stopped. On February 27 and 29, 1884, C. demanded the goods of the 
railroad company, and was informed that they had been stopped in transit by 
D. and shipped back to them ; whereupon C. sued the company to recover the 
value of the goods, claiming to be an innocent purchaser for value. Hdd, (1) 
that the transfer of the " duplicate" billof lading for value did notcarry withit 
necessarily the title to the goods ; and (2) that 0. had notice before lie paid for 
the goods, which should hâve put him on inquiry as to what disposition had 
been made of the "original" bill of lading, and therefore did not acquire a 
légal title to the goods that would defeat the right of the consignor to stop them 
in transit. 

Turner, -T. In this case the plaintiffs sue défendant for the non- 
àelivery of 25 boxes of tobacco. The facts developed by the évi- 
dence are substantially as follows : 

About the last of January, 1884, (I think the 28th,) a member of the flrm 
of Turnley Bros. & Co., grocers, residing and doing business at Galveston, 
Texas, cameto this place, (San Antonio,) and contracted with this plaintiff 
for 25 boxes of "Drummond Horseshoe Tobacco." That about the sixth 
of February thereafter, Turnley Bros. & Co. gave to the agent of the Drum- 
mond Tobacco Company an order for tobacco; 25 boxes to be consigned to 
Turnley Bros. & Co. at San Antonio, Texas; also a number of boxes to be 
shipped to them at Galveston. On the eleventh day of February, the Drum- 
mond Company shipped the tobacco, as ordered by Turnley Bros. & Co., and 
taking from the railroad company (défendant) tvvo bills of lading, one 
stamped "Original" andtheother "Duplicate." The duplicate bill, together 
with the invoice, was transmitted to Turnley Bros. & Co., and the original 
bill of lading was attached to a 60-days draft, drawn by the consignors upon 
the consignées, and sent through a bank to Turnley Bros. & Co. for accept- 
ance. 

Turnley Bros. & Oo., upon the receipt of the duplicate bill of lading, deliv- 
ered the same to plaintiff, indorsed, without date, as follows: "Deliver to M. 
Castanola & Son." Signed. "Turnley Bros. &Co.," — which duplicate bill 
of lading, together with an invoice of the tobacco, amounting to $270.50, pay- 
able in 60 days, or 2 per cent, off for cash, reached Castanola & Son, Feb- 
ruary 20, 1884. On the next day, plaintiff remitted to Turnley Bros. & Co. 
the amount of the invoice, less 2 per cent. off. Turnley Bros. & Co. refused 
to accept the draft attached to the original bill of lading, and same was re- 
turned to the Drummond Tobacco Company, and on the twenty-f ourth of Feb- 
ruary, 1884, Turnley Bros. & Co. failed, and on that day it became publicly 
known that they had failed, and the Drummond Tobacco Company ordered 
the goods stopped in transit. On the 27th plaintiff presented the duplicate 
bill of lading to défendant, and was told that they also had a letter from Turn- 
ley Bros. & Co., notifying it of the transfer of the tobacco to plaintiffs. On 
the twenty-ninth of the same month, plaintiffs again demanded the tobacco, 
and were told by the defendant's agent that the goods had been stopped in 
transit by the Drummond Tobacco Company, and the tobacco shipped backto 
St. Louis, and delivered to the Drummond Tobacco Company. It is évident 
that Turnley Bros. & Co. were in failing circumstances at the time they gave 
the order for the goods to the Drummond Tobacco Company/ 

The plaintiffs bring this suit, and seek to recover of défendant the value of 
the goods, claiming to be an innocent purchaser for value. 

The question first presented, then, is, is the purchaser, in the eyes of 
the law, the owner of the goods, by virtue of his having the duplicate 



CASTANOLA V. MISSOURI PAC. B. CO. 269 

bill of lading assigned to him, and having paid therefor ? The posi- 
tion taken by the défendant is that the duplicate bill of lading does 
not represent the goods, but the original one does; and plaintiff pur- 
ehased at his péril, and that no title to the goods passed to the plain- 
tiff ; and therefore the Drummond Tobacco Company rightfully exer- 
cised their right of stoppage in transitu. If this position be well 
taken, that ends the controversy. Bills of lading are often spoken 
of as negotiable. This is not, legally speaking, true. They are for 
spécifie articles, and not payable in money, and are not, strictly speak- 
ing, negotiable commercial paper. See Daniel, Neg. Inst. (2d Ed.) 
p. 660, § 1727. They are assignable, and the bill of lading repre- 
sents the property ; and if the consignor assigns the bill of lading to 
an innocent purchaser for valuable considération, the title to the goods 
passes to the purchaser, and such a sale would defeat the right of 
stoppage in transitu of the consignor. The difficulty arises in deter- 
mining which is the bill of lading that represents the goods, and the 
transf er of which carries with it the légal title. They are called orig- 
inal^ duplicate original, and triplicate originals. This in one sensé 
is true. They ail contain a receipt for the goods by the transporta- 
tion company, as well as a contract to transport the goods to the place 
of delivery, and to deliver to the person entitled thereto. See author- 
ity last cited, section 1728. It cannot be argued that each one of thèse 
bills, independent of the other, represents the goods. If this proposi- 
tion be conceded, it follows as a logical séquence that either some one 
of them must represent the goods, or that the three or more, (as the 
case may be,) taken together, represent the goods. 

In the cases to which my attention has been called the term used is, 
where the bill of lading has been transferred to an innocent purchaser 
for value, etc., using the singular number. As I hâve said, thèse bills 
of lading are not strictly negotiable, but were assignable, and in some 
respect likened in the commercial world to original and duplicate 
bills of exchange. It will hardly be contended, however, that a prudent 
man would purehase a duplicate bill of exchange without first having 
ascertained that the original had not been paid. The fact that the sec- 
ond bill ôf exchange is presented suggests and gives notice that there 
is an original, which, if paid, renders the duplicate of no value. 

Ought this rule to be applied hère, either in determining which is or 
what constitutes the bill of lading, or with référence to the bona fides of 
the purchaser. It is évident that the consignors did not intend to part 
with title to the goods unless Turnley Bros. & Co. accepted the draft 
drawn upon them, — see Daniel, Neg. Inst. (2d Ed.) § 1734; and if 
this controversy were between the consignors and the consignées there 
would be but little difficulty. 

This case illustrâtes the f acility with which a consignée who is dis- 
posed to defraud the consignor can effect his purpose, if it be held 
that the duplicate bill represents the goods, and that its transfer to a 
purchaser takes thereby the légal title to the goods. I am unable to 
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find any adjudicated case in point. I am constrained to believe, for 
the reasons above indicated, that a transfer of a duplicate bill of lad- 
ing for value does not carry with it the légal title to the goods, and 
that the purchaser in this case was put upon notice before ne paid for 
thèse goods, which should hâve put him upon inquiry as to what dis- 
position had been made of the original bill of lading; and that there- 
fore, under the facts of this case, the plaintiff did not acqnire the légal 
title to the goods, such as would defeat the right of the consignor to 
stop the goods while in transit. 
The judgment is therefore for the défendant, with costs. 



Notwithstanding that Judge Titrner's décision stiikes one as being right 
and reasonable, I hâve had considérable diffleulty in agreeing with it, because 
there are in the books sorae dicta, if not, in fact, several décisions, that 
seemingly, at least, conflict with the views expressed by the learned judge. 
For example, Mr. Smith 1 says: "Several parte o£ a bill of lading signed by 
the master are generally delivered to the shipper; and in some instances the 
parts hâve been indorsed to différent persons. In such cases, the flrst person 
to whom a part is regularly indorsed is entitled to the goods." And Mr. 
Benjamin, 2 basing his remark on the décision of the house of lords, 3 says: 
" The person who flrst gets one bill of lading out of the set of three (the usual 
number) gets the property which it represents, and needs do nothing further 
to assure his title, which is complète, and to which any subséquent dealings 
with the other bills of the set are subordinate; and that though the ship- 
owner or wharflnger, if ignorant of the transfer of one bill of the set, may 
be excused for delivery to the holder of another bill of the set acquhed sub- 
sequently ; that fact will not affect the légal ownership of the goods as between 
the holders of the two bills of lading. " 

Inquiries of leading bankers in Chicago, however, confirm Judge Ttjrner's 
conclusion that it is highly imprudent to buy or make advances upon a "du- 
plicate" bill of lading without requiring production of the "original," or at 
least an account of the same, if it should be lost. At the First National Bank 
the officiais say: " We deal in bills of lading to the extent of $20,000,000 a 
year, and invàriably require the original bill to be produced. Under no cir- 
cumstances would we make advances upon a mère « duplicate' bill of lading; 
it would be assuming a risk altogether unbusiness-like. " Similar views were 
expressed at the Chicago National, the Commercial National, the Canadian 
Bank of Commerce, and the Corn Exchange National Bank. The, manager 
of the branch of the Bank of Montréal was especially emphatic. "Why," 
said he, "the bill of lading is hégotiable; we should certainly require the orig- 
inal to be produced before making advances, " — thus clearly implying that, in 
his opinion, the transférée of an original bill might acquirerights to the prop- 
erty to which the right of a bank making an advance upon a "duplicate" 
would be subordinate. In this apparent conflict of opinion between eminent 
text-writers and practical business men, I haveexamin'ed the cases, ineluding 
those upon which the conclusions of the text-writers are based, to ascertain 
(1) whether they warrant the broad, unqualifled conclusion that the flrst 
bonaflde indorseefor value of any of the parts of a bill of lading takes the 
goods; and (2) whether, if so, such cases are not distinguishablë from that 

1 Mercantile Law, 302; citing Gurney v. 'Benj. Salea, ? 1224. 

Behrend, 3 El. & Bl. 622, and Gilbert v. «Barber v. Meyerstein, L. R. 4 Eng. & 

Guignon, L. E, 8 Ch. App. Cas. 10. Ir. App. (H. L.) 3i7. 
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decided by Judge Turnek, so as to take the Iatter out of the rule deducible 
from the former. 

1. Does the flrst transférée in good faith. without notice and for value, of 
any part of a bill of lading, take the goods, of which it is a symbol, against ail 
subséquent transférées? Thompson was a planter in Jamaica, heavily in- 
debted to Caldwell & Co., in Liverpool, who were secured by mortgage of his 
estate. He was also heavily indebted to France & Co., in Liverpool. Thomp- 
son's agent in Liverpool was one Fairbrother. In March, 1785, Thompson 
shipped in the Tyger, owned by France & Co., and commanded by Bail, a 
large consignment of sugar and rum. He took three bills of lading from 
Bail. The flrst of thèse bills covered the whole cargo, and ordered delivery 
to Messrs. Thompson and Fairbrother, or their assigns. While this bill was 
in Thompson's possession in Jamaica, the other two were drawn for différent 
parts of the cargo, but together making up the whole cargo, and ordered de- 
livery to the order of theshipper or his assigns, and were indorsed by Thomp- 
son as follows: "Deliver the within to Messrs. Thompson and Fairbrother, 
provided they engage to pay the net proceeds to Messrs. France and nephew, 
otherwise deliver them to the order of James France and nephew, on account 
of Coppell and Goldwin. The last-named persons were agents of Fiance & Co. 
in Jamaica, and to them were delivered thèse two bills of lading, while Thomp- 
son still held possession of the flrst bill. Thompson then sent the flrst bill to 
Fairbrother, with a letter notifying him somewhat vaguely of having in- 
dorsed the other two bills to Coppell and Goldwin. Without communicating 
this notice to them, Fairbrother assigned the flrst bill to Caldwell & Co. In 
the mean time, Coppell and Goldwin forwarded their two bills to France & 
Co., and on arrivai of the Tyger in Liverpool, both Caldwell & Co. and France 
& Co. demanded the goods of Bail, the master. He ref used to deliver to Cald- 
well, who thereupon brought trover against Bail. It was held that both 
Caldwell .& Co. and France & Co., being bona flde holders of the bills, for 
value and without notice, the goods were to be awarded to whoever had ob- 
tained flrst the légal title and possession, which was decided to be France & 
Co., the second and third bills having been given to their agents, Coppell and 
Goldwin, and the goods being in their vessel before the first bill was trans- 
ferred to Caldwell. 1 

In this case, it appears to hâve been the second and third parts, which, be- 
ing first transferred, carried the title against a subséquent transférée of the 
flrst bill. 

In Meyerstein v. Barber, 2 A. was indorsee of a bill of lading, drawn in a set 
of three, making cotton deliverable in London on payment of freight. The cot- 
ton had been lately lanrled, under an entry made by A. at a sufferance wharf 
in the port of London, with a stop thereon for freight. On the fourth of 
March, A. bbtained from M. an advance of £2,500, on the deposit of two 
copies of the bill of lading, M. assuming the third to be in the hands of the 
master. On the sixth of March, the stop for freight being then removed, A., 
who had in February instructed B., a broker, to take samples of the cotton 
and to offer it for sale, obtained from B. an advance of £2,000, on the de- 
posit of the third copy of the bill of lading, which A. had fraudulently re- 
tained. On the eleventh of March, B., being informed of the prior advance 
by M., sent his copy of the bill of lading to the wharf and procured the cotton 
to be transferred in his own name, and afterwards sold it and received the 
proceeds. Held, that the bill of lading, when deposited with M., retained its 
full force and effect; that there was therefore a valid pledge of the cotton to 
M., and he could maintain an action against B., either forthe proceeds of the 
sale as money received to his use, or for wrongful conversion of the cotton. * 

» Caldwell v. Bail, 1 Term R. 205. » Meyerstein v. Barber, L. R. 2 O. P. 88. 

» L. R. 2 C. P. 38. 
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As intimated above, this case went on appeal to the house of lords, whereîn 
the judgment below was afflrmed, and the lord chancellor, Lord Hathekly, 
said: "ÏTow, if anything could be supposed to be settled in mercantile law, 
I apprehend it would be this, that when goods are at sea, the parting with the 
bill of lading, be it one bill out of a set of three, or be it one bill alone, is 
parting with the ownership of the goods. ' n And Lord Westbuky said: "It 
is unquestionable (as has been said hère by one of the judges) that the hand- 
ing over the bill of lading for any advance, under ordinary circumstances, as 
completely vests the property in the pledgee as if the goods had been put into 
bis own warehouse. There can be no doubt, therefore, that the flrst person 
who, for value, gets the transfer of a bill of lading, though it be only one of a 
set of three bills, acguires the property ; and ail subséquent dealings with the 
other two bills must, in law, be subordinate to that flrst one; and for this 
reason, because the property is in the person who flrst gets a transfer of a bill 
of lading. "2 

The form of the bill of lading does not appear in the Càldwell Case, supra, 
but in Meyerstein' s Case it is shown that eachpart contained the usual clause, 
"oné [part] of which being accomplished, the others to stand void." Thèse 
cases certainly appear to sustain the position of the text writers quoted above, 
that the transfer of any part of a bill of lading passes the property covered 
thereby. And perhaps a good reason for giving to the parts of a bill of lad- 
ing ail the force of originals, is suggested by the suprême court of the United 
States in deciding that each part of a bill of exehange is an original. 3 

"On the other hand, great inconveniences might arise from compelling the 
plaintiff to produce the other parts of the set, or to account for their non-pro- 
duction, as ne might not be able, satisfactorily, to prove that they had not 
been negotiated, or that they had been lost. In short, if the plaintiff, bei'ore 
ne could recover, were required to produce or to account for ail the parts of 
the set, he would be obliged, in every case where the bills had been trans- 
mitted by différent conveyances abroad, to arrn himself with proofs of every 
stage of their route and progress, until they should corne back again into his 
hands, as preliminaries to his right to recover upon their being dishonored. 
Such a requirement would create most serious erabarrassments in ail commer- 
cial transactions of this sort; and instead of bills drawn in sets being a pub- 
lic convenience, they would be greatly obstructed in their negotiability, since 
the rights and the remédies of the holder might be materially impaired 
thereby." This argument seems to me to be just as forcible when applied to 
bills of lading drawn in sets as to sets of bills of exchange. 

2. Is the case decided by Judge Turnee distinguishable from those above 
given, so as to take it out of the rule established by the latter? There are 
two kinds of bills of lading commonly issued by railway carriers: one kind, 
a document containing the names of consignée and destination, describing 
the goods, and formulating the contract of carriage and delivery, together 
with the conditions made a part of it. This is the ordinary 4nland" or "do- 
mestic" bill of lading, and is given in ail ordinary shipments where a bill of 

'Barber v. Meyerstein, li. E. 4 Eng. <fc drawn, each part of a bill of exchange ia 

Ir. App. (H. L.) 325. an original. The "second" or "tbird" 

2 Barber v. Meyerstein, L. E. 4 Eng. & will be paid without question upon pres- 

Ir. App (H. L.) 336. See, also, Skilling v. entation; the only inquiryby the bank be- 

Bollman, 6 Mo. App. 76 ; Michigan Cent, ing of its own book-keepers as to whether 

E. Co. v. Phillips, 60 111. 191 ; Eailroad Co. it has paid any other part besides tbat pre- 

v. Wagner, 65 111. 198 ; Vandover v. Wil- sented. This is not saying, however, that 

mot, 10 Ben. 223; Zachrisson v. Ahman, a person or bank, asked to discount a" sec- 

2 Sandf. 68; Gurney v. B^hrpnd, 3 El. & ond" or "tbird" bill drawn upon another 

Bl. 622. person or bank, may safely discount the 

3 Downes v. Churcb, 13 Pet. 205; and paper without inqulry as to its counter- 

see Bank of Pittsburgh v. Neal, 22 How. parts. 
16. As to the bank upon which they are 
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lading is required. The other kind of bill is known as the "export" bil'; 
a similar document in substance, but of somewhat greater formality and 
minuteness of provision. Thèse "export" bills are given in cases of foreign 
"through" shipments, and they contain a clause common to the genuino 
maritime bill of lading, but omitted in the "inland" railway bill just men- 
tioned, namely: "In witness whereof, the agent signing for the said transpor- 

tation and steam-ship companies hath affirmed to [number of bills in- 

serted herej bill — of lading, of this ténor and date, one of which being 

accomplished, the others to stand void." 

This is the provision upon which rests the whole fcheory that each part o2 
such a bill of lading is an original. The bill of lading contained such a clause 
as this in Meyerstein's Case, above, and from the fact that the bills in The 
Càldweîl Case, supra, were maritime bills, it may be fairly presumed that 
they contained a similar clause, although this does not appear in the report 
of the case. Now the word "duplicate," written on the ordinary "inland" 
railway bill of lading, can hardly be fairly held to so plainly import original- 
ité like the broad, explicit clause in the maritime or "export" railway bill. I 
know that some décisions and dieta impute the force of an original to a du- 
plicate. Thus Burrill says of duplicate: "That which is doubled or twice 
made; an original instrument repeated. A document which is the same as 
another in ail essential particulars. Tindal, C. J., 7 Man. & G. 93; Matjxe, 
J., Id. 94. Sometimes defined to be the copy of a thing; but.though generally 
a copy, a duplicate differs from a mère copy in having ail the validity of an 
original. "» So Abbott deflnes a duplicate as "a transcript of a writing équiv- 
alent to the original." 2 

But a well-established popular meaning of duplicate is, "that which ex- 
actly resembles or corresponds to something else; hence a copy, a transcript, 
a counterpart;" 3 and it is in the sensé of "copy" that it is, in my opinion, to 
be taken when written across an inland bill of lading. Whether it implies 
"originality" or merely a "copy," there are décisions which sanction Judge 
Tttrner's' view that prudence requires one buying or making advances on a 
"duplicate" bill to produee or account for the "original." Thus, upon appli- 
cation for probate of a "duplicate" will, both copies must, in England, be de- 
posited with the registry of the court of probate. 4 

A case bearing upon the point is Glyn, Mills, Currle & Co. v. East & West 
India Dock Co. 6 Goods having been sbipped for London, consigned to 
C. & Co., the ship-master signed a set of three bills of lading, marked, 
"First," "Second," and "Third," respectively, making the goods deliverable 
"to G. & <"\>., or their assigns; freight payable in London; the one of the 
bills being accomplished, the remainder to stand void." During the voyage, 
C. & Co. indorsed the bill of lading marked "First," to the plaintiffs for a 
valuable considération. Upon the arival of the ship in London, G. & Co. 
entered the goods as consigned to them, and they were landed and plâced in 
the custody of the défendants in their warehouses; the master lodging with 
the défendants notice, under the merchants shipping act, 1862, to detain the 
cargo until the freight should be paid. C. & Co. then produced to, and lodged 
with, the défendants the second part of the set of bills of lading. The défend- 
ants accordingly entered C. & Co. in their books as enterers, importera, and 
proprietors of the goods, and the stop for the freight being af ter wards re- 
moved, they delivered the goods to various persons, upon delivery orders, 

'Burrill, Law Dict. "Duplicate." Round, 3 Hagg. Ece. 548. See Lewis v. 

«Abb. Law Dict. "Duplicate;" citing Roberts, 103 K C. L. 29. 

Benton v. Martin, 40 N. Y. 345. See, also, 3 Webst. Dict. " Duplicate," (4to Ed.t 

Bouv. Law Dict. " Duplicate ; " citing On- 420. 

iona v. Tyrer, 1 P. Wms. 346; Pemberton *Rapalje& L. Law Dict-. " Duplicat-6 ; •* 

v. Pemberton, 13 Ves. 310; Roberts v. Bawson, Pocket Law Lex. 
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signed by C. & Co. Held, by Field, J., that thé défendants were liable in afi 
action by the plaintiffs for the value of the goods; for, without deciding 
whether the master could hâve been exonerated by a delivery of the goods to 
the person first presenting a bill of lading, the défendants were not, by re- 
ceiving the goods, subject to the stop for freight, placed in the same position 
as the master and entitled to his rights; and further, that in delivering the 
goods upon the order of C. & Co. tliey had acted in a character beyond that 
of mère warehousemen, and were guilty of conversion. 

In deciding tins case, Judge Field said: "lf it is said to be a hardship on 
the défendants that they should be liable for delivery upon the production of 
the second part of the bill of lading, without any knowledge of a previous in- 
dorsement, it may be observed that they had the remedy in their own hands, 
as the part so produced was conspicuously markéd ' Second,' and they had only 
to require the production of the ' First' part, which, as is well known, is 
usually sent to the consignée, and, in case of the non-production of it, to take 
an indemnity before delivery." 

"Indeed, that is the course pursued by the défendants in their East India 
trade, in which the original bills of lading only are accepted, and in case of 
loss, the défendants require satisfactory proof of title and an indemnity; thus 
showing that, in that trade, at least, précautions are taken which, if taken by 
the défendants in the présent case, would hâve protected them against loss. 
If the law were held to be différent from the resuit at which I hâve arrived, 
the consignée who had sold or dealt with goods to arrive would only hâve to 
avail himself of his almost necessary earlier knowledge of the arrivai of the 
goods, to anticipate, by production of his bill of lading, any production by the 
indorsee of the original, previously indorsed, and thus inost seriously affect 
the transaction of any such dealings, which are eiïected solely in reliance 
upon the shipping documents." 1 This appears to be substantially the same 
line of reasoning adopted by Judge Tuener. 

On the whole, I am eonstrained to believe that the principal case is well 
decided, because (1) if the bill of lading, as may be fairly presumed from the 
fact that the shipment was "inland," was an "inland" form, it is not within 
the mie applicable to maritime or "export" bills, the accomplishment of any 
part of which avoids ail the others. (2) If the transfer of a mère duplicate 
bill of lading will pass the property, then the way is opened for the negotia- 
tion of every "duplicate" issued, and the perpétration of gross frauds thereby. 
(3) To require a seller or pledgeor of goods in inland transit to produce the 
"original" bill of lading or to account therefor, and show by other means a 
good title in himself to the goods, is not an onerous requirement, but one 
easily and quickly met. Ordinarily, the seller or pledgeor can quickly procure 
the original bill of lading; if he cannot, and lias yet a good title, ne can give 
a bond of indemnity. (4) The common practice of bankers and merchunts 
requires the production of the "original," with which prudent custora Judge 
Turneu's décision is in wholesome accord. Adelbert Hamilton. 

>Per Field, J., in Glyn, Mihs, C. & Co. y. East India Dock Co. 5 Q. B. Div. 136. 
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Celluloïd Manuf'g Co. and others v. Chrolithian Collab & Cuff 

Co. and others. 

(Circuit Court, 8. D. New York. July 6, 1885.) 

Patents for Inventions— Effect of Décision upon Interfekence— Infringe- 
ment — plîeliminauy injonction — anticipation. 

A décision upon an interférence is not conclusive in suits upon the patent 
granted in pursuance of it. But it is a sufflcient adjudication upon the patcmt- 
ability of the invention, and the right of the succiessful party to a patent for 
it, to lay the foundation for a preliminary injunction against the losing parties 
and privies to prevent infringement of the patent ; and neither alleged antici- 
pation of the invention by others, known to them while they were seeking to 
obtain a patent for it themselves, nor their own alleged invention, will avail 
them to prevent the injunction, without being made clearly to appear. 

In Equity. 

G. Wyllys Betts and Frédéric H. Betts, for orators. 

John P Adams, for défendants. 

Wheeler, J. The patent in question in this case, No. 288,955, 
dated November 20, 1883, fora collar or cuff of celluloid, was granted 
to Albert A. Sanborn, assignor, after an interférence had been de- 
clared between him and Charles A. Kanouse, an applicant for a pat- 
ent for tbe same invention for the benefit and at the expense of the 
défendants, had been decided in favor of Sanborn. The défendants 
had an opportunity to be and were heard upon the questions in- 
volved in the interférence case, and were privies to the judgment upon 
it, and are bound by the judgment to the sameextent as parties to the 
record. The décision upon an interférence is not conclusive in suits 
upon the patent granted in pursuance of it. Rev. St. § 4914. But 
it is a sufflcient adjudication upon the patentability of the invention, 
and the right of the successful party to a patent for it, to lay the 
foundation for a preliminary injunction against the losing parties and 
privies to prevent infringement of the patent; and neither alleged an- 
ticipation of the invention by others known to them while they were 
seeking to obtain a patent for it themselves, nor their own alleged 
prior invention, will avail them to prevent the injunction, without be- 
ing made clearly to appear. Smith v. Halkyard, 16 Fed. Rep. 414; 
Peckv.Lindsay, 18 0. G. 63; 2 Fed. Eep. 688; Hollidayv.Pickhardt, 
12 Fed. Rep. 147. The défendant corporation was not formed so early 
as tbe time of the anticipations relied upon, and is said, therefore, not 
to hâve been within the reach of knowledge of them. But such cor- 
porations hâve the knowledge of their officers and agents, and ho other ; 
and the other défendant, and the agent of this one, is shown by his 
own affidavit to hâve had full knowledge of the paper collars with 
edges turned down relied upon long before and at the time of the in- 
terférence. Aub's patent, No. 147,588, is the other principal thing set 
up. That may not hâve been known to the défendants, or their offi- 
cers or agents. But whether it was or not, it does not appear to be 
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for the same invention as tbis patent. This was for a eollar or cuff 
made of two layers of muslin, with the wearing edges folded to pre- 
vent unraveling and improve the appearance, and ail cemented to- 
ge ther by a mixture of starch, spermaceti, and indigo; this is for a 
eollar or cuff made of a single thickness of celluloid, or other pyroxyline 
material, with the edges turned over on to itself, and cemented down, 
to form a hem. Neither are the paper collars, with their edges turned 
over, the same as the collars of the patent. Their edges are not ce- 
mented down to form a hem, and the material is not adapted to that 
treatment. There is no question but that the patent is infringed, if 
valid. 

The motion for a preliminary injunction iB granted. 



Aenheim v. Finsteb and others. 

(Circuit Court, S. D. New York. July 1, 1885.) 

Patents for Inventions— Caps — Reissues Nos. 7,807, 7,808— Infringement — 
Injunction. 

Preliminary injunction refused bocause of doubt as to the validity of the re- 
issued patent. 

In Equity. 

C. Wyllys Betts and Frédéric H. Betts, for plaintiff. 

Gilbert M, Plympton, for défendent. 

Wheelbb, J. Marks v. Fox, 18 Blatchf. 502, S. C. 6 Fed. Eep. 
727, upon this same patent, reissue No. 7,807, division A, and No. 
7,808, division B, granted to Marcus Marks, July 2é, 1877, on sur- 
render of original No. 166,395, dated August 3, 1875, for an improve- 
ment in caps, would be ample authority for granting this motion for 
a preliminary injunction, if that décision was to be followed now. It 
would, of course, be implicitly followed but for the décisions of the 
suprême court upon reissued patents made since. That such a case 
might hâve been decided differently in the light of those décisions, is 
recognized in Goon v. Wilson, 113 U. B. 268; S. C. 5. Sup. Ct. Eep. 
537. This motion must be passed upon in view of thèse later cases. 
The original patent was for a head covering, as a whole, consisting 
of a crown, a forward band, and rearward neck-protector, moving up 
and down, at pleasure. The original application was for a patent 
for the combination of the neck-protector with the body of the cap, 
without including the forward band. The application was rejected 
on références to anticipating devices, with a suggestion that the for- 
ward band be included. Thereupon the claim was amended, accord- 
ing to the suggestion, by the solicitor of the applicant, and the patent 
was issued. The alleged infringement does not hâve the forward 



WCHABDS V. HAYS. 277 

band, which the patentée, under the direction of the patent-office, 
xnade material in the original patent, and would not infringe that. 
Fay v. Cordesman, 109 U. S. 408; S. C. 3 Sup. Ct. Eep. 236. If it 
infringes the reissue, the infringement must be of the combination 
without the forward band, which was applied for and rejected, and the 
rejection acquiesced in. What was bo given up by the applicant was 
effectually disclaimed and surrendered to the public, (Mahn v. Har- 
wood, 112 U. S. 354; S. C. 5 Sup. Ct. Rep. 174;) unless there is some- 
thing to distinguish this case in this respect from that. The patentée 
appears to bave been ignorant of the rejection and change of claim 
until shortly before the reissue. Had he known of the rejection he 
might, and probably would, hâve pursued a différent course from 
what the solicitor took for him. It is argued that therein was a suf- 
ficient mistake to allow of a restoration of the original claim by a re- 
issue as a correction. But there was no mistake in the présentation 
of the original claim. No part was left out or varied, by any misun- 
derstanding between the inventor and the draughtsman of his applica- 
cation. He succeeded in applying for exactly what he wanted. The 
patent-office acted upon his application understandingly and in due 
course. The mistake, if any, lay between him and the solicitor in 
not prosecuting the application in the direction of an appeal. This 
does not appear to be such a mistake as would allow him to résume 
what the records of the patent-office would show he had for so long a 
time left surrendered. Thèse considérations make the validity of the 
reissue in respect to this infringement too doubtful to warrant a pre- 
liminary injunction. 
Motion denied, and provisional Btay of proceedings vacated. 



RlCHAKDS V. HAYS. 
(Oireuit Court, E. D. Pennsylvania. April 28, 18S5.) 

Patents fob Inventions— Squibs for Blasting— Noveltt— Priob use. 

The prior use of fuses embodying the essential features of the patents Nos. 
8,361 and 134,128 being shown, held, that such patents are void for want of 
novelty. 

In Equity. 

Chas. Howson and E. G. Butter, for plaintiff. 

Guy E. Farguhar, F. T. Chambers, and George Harding, contra. 

Per Cueiam. This bill is founded upon two patents issued to Sam- . 
uel H. Daddow, and to Esther H. Daddow, executrix of Samuel H. 
Daddow, Nos. 8,361 and 134,128, respectively. They are both for 
improvements in squibs for blasting, and it is alleged that the first 
claim o£ 8,361 and the second claim of 134,128 hâve been infringed 
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by the défendant. Numerous witnesses hâve been exatmned touching 
their prior knowleùge and use of fuses embodying the essential feat- 
ures of those describedin both patents. If this testimony is believed, 
it is décisive against the complainant. While it would serve no use- 
ful purpose to consider it in détail, it is sufficient to say that we are 
unable to discrédit it, and hence the bill is dismissed, with costB. 



Deplakque v. Eipka and others. 
(Circuit Court, B. D. Pennsylvania. April 28, 1885.) 

Patents for Inventions— Plaques foe Painting and Décoration— Infringe- 
ment. 

The évidence failing to satisfy the court that the Deplanque Plaque is in- 
fringcd by the plaque of Ripka, the bill is dismissed. 

In Equity. 

Jérôme Carty, for plaintiff. 

J. Cooke Longstreth, contra. 

Butler, J. The parties may stand upon the presumptions arising 
out of the respective patents involved. The évidence touching the va- 
lidity of the plaintiff's letters (aside from this presumption) is not 
conclusive. It seems probable that he got his ideas, and instruction 
how to carry them out, from Mr. Eipka. This question cannot be 
settled by the witnesses' recollections of dates, on which the plain- 
tiff relies. If Eipka tells the truth, there can be little doubt that he 
communicated the information on which the plaintiff proceeded. If 
the plaintiff had made the discovery at the time Eipka refers to, the 
conversation could not, it would seem, hâve oecurred. The plaintiff 
would not hâve listened to the suggestions without revealing his dis- 
covery, especially would not hâve replied as Mr. Eipka swears he did. 
This testimony must therefore be accepted, or discarded for want 
of integrity in the witness. He is, however, corroborated in part by 
Miss Brightenbaugh. But granting that the plaintiff did not thus get 
his information, it is extremely doubtful whether any invention or dis- 
covery is involved in what he did. The materials used, andthecom- 
bination employed, are old. Panels for décoration were made of the 
same materials, combined in the same way, long before. The mould- 
ing of similar substances was common; and in most instances this 
seems to hâve been done as the plaintiff does it, — that is, by the use 
of some liquid, or the application of heat, to moisten the substance, 
and renderit pliable. Theonly thing which clearly seems to be new 
is the application of the material to the formation of a plaque; and 
this was simply moulding it in a particular form, which certainly is 
not patentable of itself. Still, in the view we entertain of the case, 
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the validity of the plaintiff's patent need not be passed upon. The 
évidence does not satisfy us that the respondent's plaque is an infringe- 
ment. Weare not convinced that the materials used are the same 
as those employed by the plaintiff. The testimony relied upon by the 
plaintiff is ineonelusive, and should not, therefore, be held to over- 
come the presumption arising from the contrary judgment pronounced 
by the patent-office. 

The bills must be dismissed. 



Young v. Union Ins. Co. 
{District Court, N. D. Minois. June 15, 1885.) 

1. Marine Insurance — Insurable Interest— Trust. 

When the légal title to a ve.nsel is wholly ia a party as trustée, he may insure 
lier for the use of liis beneflciary. 

2. Same — RrGHT to Abandon— Loss in Excess of Half Amount Insured — 

Stranded Vessel — Adding Expansé of Hep airs and Cost of Getting VES- 
SEL AFLOAT. 

When a vessel has stranded, the insured may add the cost of repairs to the 
cost of getting her off the beach, and getting her to a port of safety and re- 
pair, for the purpose of making sucli an amount as to equal or excced half the 
amount insured. 

3. Same— Delay of Insured in Givino Notice of Abandonment. 

When ihe delay of the insured in giving notice of abandonment has not prej- 
udicud the insurer, such delay will not impair or affeot the rights of the insured.. 

4. Same — " Sue and Labor " Clause in Policy— Underwriter Taking Posses- 

sion — Construction— Total Loss. 

Where the underwriter takes possession of insured property under the "sue 
and labor " clause in a policy, for the purpose of saving, and, if necessary, re- 
pairing the property, he must make réparation and return within a reasouable 
• time, or he makes the property his own, and is liable for a total loss. 

In Admiralty. 

W. L. Mitchell and G. D. Van Dyke, for libelant. 

Schuyler d Kremer, for respondent. 

Blodgbtt, J. In this case, libelant seeks to hold respondent for 
a constructive total loss upou a policy, by winch respondent in- 
sured to libelant a half-interest in the schooner H. D. Moore, her 
tackle, apparel, and furniture, for the sum of $2,500, against the pér- 
ils of navigation upon the lakes, rivers, etc., from the first day of 
April, 1883, to the thirtieth day of November of that year; loss pay- 
able to libelant or to his order. The défenses set up are: (1) That 
libelant had no insurable iuterest in the schooner, but that lie held 
the légal title as naked trustée for one James T. Young; (2) that, 
under the facts in the case, and the terms of the contract of insurai.ce, 
the libelant was not entitled to abandon the schooner as for a con- 
structive total loss ; and respondent is not liable on said policy for 
such loss. 
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There is little, if any, conflict in the testimony as to tlie materïal 
facts of the case. It is undisputed that, in March, 1880, James T. 
Young and one James MeMullen purohased the schooner in question 
from H. D. Moore, each paying one-half the price; that said James 
T. Young directed that his interest in the purchase should be con- 
veyed to the libelant, and accordingly a bill of sale in due forai was 
executed and delivered by Moore to libelant, and the said MeMullen, 
conveying to each of them an undivided half of said schooner, with 
her boats, tackle, etc.; that the said James T. Young, from the time 
of said purchase up tothe time of the loss now in question, resided in 
Chicago, and acted as the manager and ship's husband of said 
schooner, and had the benefit of the earnings of the half interest stand- 
ing in the nameof libelant; that, at the time the policy now in ques- 
tion was taken out, the agents of respondent were fully informed of 
the fact that the bénéficiai ownership was in the said James T. Young, 
and issued said policy with the knowledge and understanding that 
libelant was acting as trustée for said James T. Young, and insuring 
his interest. 

It also appears that on November 13, 1883, and while the policy 
was in full force, the schooner was stranded in a gale of wind upon 
the east shore of Lake Michigannear Kilderhouse Pier; that the cap- 
tain of schooner telegraphed to the said James T. Young the fact that 
the schooner was so stranded, and said Young promptly communi- 
cated his information to Messrs. Keith & Carr, the agents of respond- 
ent in Chicago, and also informed them that the services of a tug and 
steam-pump would be necessary to get her off. On receiving tins 
information Keith & Carr requested Young to telegraph to Manistee 
and ascertain if a tug could be obtained there, and at what price. 
Young sent a telegram to Manistee as requested, and received answer 
that a tug and steam-pump could be had for $185 per day. Keith 
& Carr then engaged the tug and pump, and Bent Capt. Blackburn, 
their own wrecking-master, by rail to meet the tug, and take charge 
of the work of getting the schooner off. The schooner was got afloat 
by the aid of the tug and pump on the twenty-first of November, but, 
while at work upon the Moore, the wrecking-master received instruc- 
tions from Keith & Carr, respondent's agents, to take the schooner 
to Northport, about 40 miles from the place where she had been 
stranded, and khen to take the tug to the assistance of another 
schooner, the Watertown, that had been stranded near Northport. 

The wrecking-master followed thèse instructions, and towed the 
Moore to Northport, which was not a port where she could be repaired, 
and then went to the relief of the Watertown. Having Bucceeded in 
getting the Watertown afloat and towing her also to Northport, Capt. 
Blackburn, on the seventh of November, attempted to tow the two 
disabled vessels to Chicago with the tug he had used in getting them 
afloat; but the weather became so tempestuous that he was obliged 
to return to Northport, where he laid the Moore up for the winter, 



YOTJNG V. UNION INS. CO. 281 

having employed her captain to remain on board of her as ship- 
keeper. The proof also shows that the captain of the Moore objected 
to being taken to Northport, and insisted that he should be towed to 
a port of repair, or be allowed to sail to Chicago, winch he testifies 
he thinks he could hâve done with safety ; but Blackburn, the wreck- 
ing-master, told the captain that his orders were to take the Bchooner 
to Northport; and he did so against the objections of the captain. 

In the latter part of February, the libelant was informed that the 
charges for the services of the tug and steam-pump had not been paid, 
and that a libel of the schooner for such services was threatened, and 
•was also informed that the schooner -was in danger of being damaged 
by pounding against the pier or dock along whieh she was moored in 
Northport harbor, and on the seventh of March, 1884, notice of aban- 
donnant as for a total loss was duly served on the proper agents of re- 
spondent, and in apt time thereafter proofs of loss and bill of sale to 
respondent in due form of ail libelant's interest in said schooner, with 
the consent and by direction of said James T. Young, were duly de- 
livered, or tendered, to the proper agents of respondent, but respond- 
ents refused to accept said abandonment. It also appears that, in 
the latter part of April, the schooner was, by the direction of the agents 
of respondent, towed from Northport to the port of Chicago, where she 
arrived on April 30th. Soon after her arrivai hère, an ex parte survey 
•was made at the instance of the respondent's agents as to the amount 
of repairs needed to restore the schooner to the condition she was in 
before the disaster. And after such survey the schooner was taken 
to a dry-dock hère by orders of the agents of respondent, but, owing 
to some misunderstanding with the proprietors of the dock as to who 
was to pay for the needed repairs, she was run out of the dock and 
remained in the river until about May 24th, when she was again, by 
the direction of respondent's agents, taken into the dock and repaired 
in substantial accordance with the survey; and on the eleventh of 
June she was tendered to the libelant as fully restored to her condi- 
tion prior to the disaster. The libelant refused to receive her for two 
reasons (1) Because he insisted upon his right of abandonment, 
and to be paid as for a total loss ; and (2) because she was not so 
fully and completely repaired as to restore her to the same servicea- 
ble condition she was in before the disaster. 

It further appears that respondent paid the captain for his services 
as ship-keeper from the time the schooner was laid up in Northport 
until she was put into dry-dock, and also paid the wages of Beamen 
employed to assist in navigating the schooner from Northport to Chi- 
cago. It also appears that the expense incurred in getting the 
schooner off the beach and towing her to Northport, and from North- 
port to Chicago, and the wages of the ship-keeper until she went into 
dry-dock for repairs, and the wages of the seamen on the trip from 
Northport to Chicago amounted to $2,463.93, and that the expenses for 
the repairs amounted to $2,483.37. It is also conceded that at the 
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time of the issue of the policy in question, another policy was issued 
by the Insurance Company of the State of Pennsylvania for the same 
amount, on the half interest of MoMullen, co-owner of the Bchooner 
with libelant, and that the whole value of the schooner was fixed by 
the terms of each policy at $6,500, thus making the owners insurers 
for $750 each. And also that the same agents, Keith & Carr, repre- 
sented the insurers in both policies. The proof also shows that at 
the time the schooner was tendered to the libelant, on June 2d, 
there were no sails or running rigging upon her, and her anchor was 
a second-hand one and much lighter than her old anchor, which was 
lost at the time of the disaster, that her center-board would not work 
in the box, and that her yawl or small-boat had been lost in the dis- 
aster and had not been replaced. It further appears that on August 
30, 1884, the schooner was again tendered to libelant by respondent, 
but that while another anchor of substantially the weight and use- 
fulness of the one lost had been placed on board of her, she still had 
no running rigging, nor sails, nor yawl-boat. 

The policy in question contains the following clauses, which it be- 
comes material to consider in the light of the facts in the proof: 

"It is agreed that the acts of the insured, or insurer, or its agent, in recov- 
ering, saving, and preserving property insured in case of disaster shall not be 
considered, a waiver, or an acceptance of an abandonment, nor as afflrming 
or denying any liability under this policy; but said act shall be considered as 
done for the benefit of ail concerned, and without préjudice to the right of 
either party. ' 

"Further, the insured shall not hâve a right to abandon the vessel in any 
case, unless the amount which the insurer would be liable to pay under an 
adjustment as of a partial loss shall exceed half the amount insured." 

As to the first point made by the défense, 1 understood at the time 
of the argument that it was substantially abandoned, as the proof 
showed without dispute that the insurers were fully advised, at the 
time this policy was taken out, of the nature of the libelant's interest, 
and that he intended by such policy to insure the half interest stand- 
ing in his name, for the benefit of his brother, James T. Young. 
Whether said point was abandoned or not, I am well satisfied that it 
is not well taken, as the authorities ail seem to concur in the proposi- 
tion that the légal title being wholly in libelant as trustée, he had 
the right to insure the property so held by him for the use of his bene- 
ficiary. As to the second point made by the défense, the contention 
is that the insured cannot add the cost of repairs to the cost of getting 
the schooner off the beach, and getting her to -a port of safety and 
repairs, for the purpose of making such an amount as to equal or ex- 
ceed half the amount insured. 

Without going into a discussion of the somewhat teclmical learn- 
ing on the subject of the right of abandonment, either at common law 
or under the old forms of policy, or under what is known as the 
"Boston clause," it is sufficient to say that it seems to me the only 
question to be considered for the purpose of settling the right of aban- 
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donment under the 50 per cent, clause in this policy is the amountof 
damage wh'ich the owner of the insured property received by reason 
of the disaster sustained by the schooner; and there can be nodoubt 
from the proof that the damages by reason of the disaster in question 
consisted, first, in the expense of getting the schooner afloat, and 
getting her to a port of safety and repair, including the care and keep- 
ing of the schooner in the interval between the time she wasgot afloat 
and the time she reached a port of repair, and the cost of repairing 
her, so as to put her in as good a condition as she was before the dis- 
aster; and the proof abundantly shows that, after deducting from the 
cost of the repairs one-third new for old, and charging to the owner's 
interest his portion of the salvage expenses, the amount of the sal- 
vage expenses and the repairs would etnial one-half of the amount 
insured. 

It is argued that the owner should hâve exercised his right of aban- 
donment at once when he learned of the disaster to the schooner, and 
that the insurers having, under what is known as the "sue and labor" 
clause of this policy, simply taken measures to get the vessel afloat 
and get her to a place of safety and repair, thèse expenses are to be 
adjusted as against ail interests by a gênerai average, and only the 
repairs are to be adjusted upon the basis of a partial loss, or partic- 
ular average; but such course seems to be neither called for by the 
spirit or letter of this contract of insurance. The purpose and intent 
of the policy was to make the insured whole for any damage the 
schooner might receive from any of the périls insured against, and if 
euch damage exceeded 50 per cent, of the amount insured, then the 
right of abandonment is given ; and there can be no dispute but what 
the expense of getting the vessel off and of the necessary repairs, 
after making ail déductions called for by the policy, more than equals 
50 per cent, of the amount insured. I think the conclusion I hâve 
arrived at is fully supported by the opinion of Mr. Justice Matihbws in 
Wallace v. Thames & M. Ins. Go. 22 Fed. Rep. 66. 

It is further urged that the insured is chargeable with unreasonable 
delay in giving his notice of abandonment, — the disaster to the 
schooner having occurred in November, and the notice of abandon- 
ment not having been given until the seventh of March following; 
but I do not see, under the peculiar facts in this case, how this delay 
can hâve worked any injury to the insurer, and if it did not it seems 
to me it should not in any way impair or affect the rights of the in- 
sured in the premises. If the agents of respondent had taken the 
schooner at once, upon getting her afloat, to a port where she could 
hâve been repaired, and where a survey could hâve been made to dé- 
termine the cost of such repairs, it might hâve been the duty of the 
insured to hâve exercised his right of abandonment at an earlier time 
or aB soon as an intelligent survey could be made, and tbe amount of 
damage by the disaster ascertained; but, inasmuch as the schooner 
in this case was detained at Northport by the act of the respondent, 
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and against the protest and objection of lier master, aeting as agent 
for the owners, so that the insured could not intelligently and fully 
ascertaïn the extent of the damage, and the probable cost of repairs, 
so as to détermine the full extent of the damage by reason of the dis- 
aster; and inasmuch as, at the time the notice of abandonnant was 
given, there was still ample time for the respondent to hâve repaired 
the schooner, or sold her without repair for the next season's busi- 
ness, — it seems to me it does not lie in the insurer's mouth to object to 
the delay. It eertainly was not the fault of the owner of this schooner 
that she was kept from a port of repair and out of the possession of 
her own owner. 

What are called "salvage" expenses and the "repair" expenses, 
when added together, make more than 50 per cent, of the amount in- 
sured, and this fact seems to me to give the insured the right of aban- 
donment, unless he has lost it by unreasonable delay; and as I do 
not see that the delay under the circumstances was unreasonable, it 
appears to me that the right of abandonment was not lost or waived. 
It also seems quite clear to me that the underwriters hâve dealt with 
this property since the disaster in such manner as to make it their own. 
From the time the wrecking tug took hold of the schooner to get her 
off the beach up to the time she was tendered to the libelant and his 
co-owner on the eleventh of June, 1884, she was continuously in the 
possession and control of the insurance companies; and when she 
was tendered, on the eleventh of June, she had not been so repaired 
as to restore her to the condition in which she was immediately prior 
to the disaster. The right to repair and return the insured property 
after disaster implied of itself the obligation to return her in as good 
condition as she was in before the stranding ; and yet the proof shows 
that no sails or running rigging were tendered with her, nor was her 
anchor or yawl-boat replaced, as they should hâve been. After the 
refusai of the libelant to accept the schooner, instead of promptly 
completing the réparation, respondent retained the schooner, with- 
out any apparent excuse, until more than half the season of naviga- 
tion for that year had gone by, and then made another tender while 
she was still in an incomplète condition. I think there can be no 
doubt of the gênerai proposition that where underwriters take pos- 
session of insured property under the "sue and labor" clause for the 
purpose of saving, and, if necessary, repairing the property, they must 
make réparation and return within a reasonable time, or they make 
the property their own, and are liable as for a total loss; and, it seems 
to me, the case is therefore brought clearly, by the facts, within the 
opération of this principle, and that the insurance companies could 
not keep this property in their own control for nine months after the 
disaster and then compel the owners to take it back, especially in an 
incomplète condition. 

It was urged that the sails and running rigging of this schooner 
were stored in a sail loft, and where the owner could readily hâve 
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obtaîned them without expense for the purpose of putting them in 
place; but it was the duty of the insurers, who had assumed the task 
of restoring this vessel to her original condition, to hâve put her in 
complète sailing trim before they could compel the owners to accept 
her from their hands. They were not obliged to seek the sails and 
rigging where they had been stowed and take the expense or delay of 
putting them in place, but had the right to insiat that this should be 
done by the insurers as part of the repairs. I am therefore of the 
opinion that the libelant makes out by the proof in this case a clear 
right of recovery as for a constractive total loss ; and the finding will 
therefore be for the amount of the policy, with interest after 60 days 
from the time proofs of loss were served. 



Peaese v. Quebeo Steam-Ship Co. 1 

(District Court, S. D. New York. June iO, 1885.) 

1. Damage to Cargo — Partial Loss — Subrogation of Insurers without 

Abandonment. 

This suit arose out of damage to cargo on board the steamer Hadji in 1880. 
See The Hadji, 16 Fed. Rep. 861 ; affirmed 20 Fed. Rep. 876. Libelant was 
the assignée of insurers, who, having paid a partial loss, claimed to be sub- 
rogated to the rights of the owners. Respondent objected that there was no 
subrogation because no abandonment ; and hence no title. Held, (following 
The Frank G. Bowler, 8 Fed. Rep. 360,) that the objection should be overruled. 

2. Same — Voluntary Payment by Insurer — Right of Carrier to Question 

Payment. 

As it was held in the case of The Hadji, supra, that the ship was unsea- 
worthy, respondent contended that the payment by the insurer was voluntary, 
and therefore that the assignée was not entitled to recover in this action. 
Held, that a carrier who is liable for loss or injury is not entitled to raise that 
question as between insurer and insured, after the insurer has paid the loss. 
8. Bill op Lading — Construction of Exemption Clause — "Ship- Owners will 
not Bis Liable for More Than Invoioe Value." 

The bill of lading was for 14 baies, three of which were damaged. It con- 
tained the clause that "in case of damage, loss, or non-delivery, the ship- 
owners will.not be liable for more than the invoice value of the goods." The 
invoice value of the 14 baies was $2,692.16 ; the price obtaîned for the whole 
in the foreigu market was $2,901.85. The invoice value of the damaged goods 
alone was $571.05; the actuai price received for them was $184.85. Respond- 
ent relied on the analogy of insurance policies, and the rule that where such 
policy contains the clause " free from average, unless gênerai," under a certain 
per cent., the percentage of loss is calculated upon the subject insured as a 
whole, and that there can be no recovery for loss of a paît less than the agreed 
percentage calculated on the whole. Respondent contended, therefore, that as 
the shipper realized on the whole cargo more than the invoice value, he could 
not recover the loss on the three packages. Held, that the liability of acommon 
carrier is not simply on contract, like the liability of an insurance company, but 
in tort as well, and arises separately for each item of loss. That the above clause 
in the bill of lading should be construed according to its natural import and 
évident intention, not as a condition of any liability at ail, but as a limitation of 
the extent of the carrier's liability, and as applying distributively upon each 
article damaged ; and that he is to be held liable, in the sensé of being account- 
able, for no more than the invoice value of the goods damaged. For the same 

IReported by A. D. & Edward G. Beneùict, Escjs., of the New York bar. 
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reason, also, Tidâ, that on a partial injury the damage is to be computed on the 
basis of the invoice value of the goods damaged, and their net proceeds being 
credited against their invoice price and freight, the carrier is to be held for the 
différence only. 

In Admiralty. 

Sidney Chubb, for libelant. 

Butler, Stillman é Hubbard and Win. Mynderse, for respondent. 

Brown, J, The claim of the libelant in this case arises upon the 
same l'acts stated in the case of The Hadji, 16 Fed. Eep. 861. That 
case, having been affirmed on appeal, (20 Fed. Eep. 876,) is conclu- 
sive in this court as respects the respondent's liability for the loss. 
The bill of lading hère is also the same as in the former case. It 
provides that "in case of damage, loss, or non-delivery, the ship-own- 
ers will not be liable for more than the invoice value of the goods." 

1. The libelant claims under an assignment from the insurers, who 
paid the owner for the loss; and the insurers' title rests upon subro- 
gation only to the rights of the owner. As the loss was but partial, 
there was no abandonment of the goods to the insurers; and it is 
objected that the iibelant's title is not made out, because there is no 
subrogation, as it is contended, except upon an abandonment. This 
point was considered by my predecessor, Choate, J., in the case of 
The Frank G. Fowler, 8 Ped. Kep. 360, 364, and overruled. 

2. A f urther objection is made that, under the ruling in the case of 
The Hadji, the insurers were not liable at ail ; because the defects in the 
ship that gave rise to the injury were there held to render the ship un- 
seaworthy for her voyage; and that the insurers' payment of the loss 
was therefore a voluntary payment, and that their assignée is there- 
fore not entitled to recover anything in this action. It has been re- 
peatedly held, however, that a carrier who is liable for the loss or 
injury is not entitled toraise that question as between the insurer and 
the insured after the insurers hâve paid the loss. The Sidney, 23 
Fed. Eep. 88, 96, and cases there cited ; Sun Mutual Ins. Co. v. Mis- 
sissippi Valley Transp. Co. 17 Fed. Eep. 919. 

3. The principal question raised is in regard to the amount, if any- 
thing, recoverable under the limiting clause of the bill of lading. The 
bill of lading recites the shipment of 14 baies of goods : three were 
delivered damaged, and 11 were delivered uninjured, at the port of 
destination. The goods were invoiced at five cents per yard ; their 
value at the place of delivery was six and one-half cents a yard. The 
three damaged baies upon sale there netted $184.85. Their invoice 
value was $571.05. Their value at St. Thomas, if sound, would hâve 
been $742.36. The adventure as a whole stands as follows: 

14 Baies, invoice value - - - - $2,660 00 

Freight ...... 32 16 

Total - . $2,692 16 

11 Baies at 6| cents per yard - - $2,717 00 

Tarée Damaged Baies, net .... 184 85 

Total $2,901 85 
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The respondents contend that the stipulation of the bill of lading 
should be construed as limiting their responsibility to the invoice 
value of the shipment as a whole ; and that the carriers are not to be 
liable for any loas or damage, provided the shipper ultimately realizes 
at the port of destination the whole invoice value. Upon that theory 
the respondents in this case would not be liable at ail, because the 
owner has realized upon the whole shipment considerably more than 
the invoice value of the whole, notwithstanding the damage to three 
of the fourteen baies. In support of this contention, the analogy of 
insurance policies is adduced, and the construction adopted of the 
mémorandum clause that insurance policies usually contain, warrant- 
ing the goods "free from average, unless gênerai," under a certain 
per cent. In such cases, it has long been the established law of this 
country, and it is now the law of England, although for some 50 
years, until comparatively recently, the opposite construction there 
prevailed, that the percentage of loss excepted in the mémorandum 
clause is to be computed upon the subjeet insured as a whole, and 
not upon its separate parts, such as cases, packages, or hogsheads ; 
unless the insurance be clearly declared to be made upon each pack- 
age or case separately. Under this rule, if a hundred boxes of oranges 
wer6 insured "free from average, unless gênerai," or "free from aver- 
age under 5 per cent.," and four of the hundred boxes were wholly 
lost by a sea péril, the remaining 96 being uninjured, no recovery 
could be had of the insurers for the total loss of the four boxes. 
Guerlain v. Coliimbian Ins. Co. 7 Johns. 527; Wadsivorth v. Pacific 
Ins. Co. 4 Wend. 33; Biays v. Chesapeake Ins. Go. 7 Cranch, 415; 
Morean v. U. S. Ins. Go. 1 Wheat. 219; Ralli v. Janson, 6 El. & Bl. 
422 ; Entwisle v. Ellis, 2 Hurl. & N. 549 ; Newlin v. Insurance Co. 
20 Pa. St. 312; Hernandez v. Sun Mutual Ins. Co. 6 Blatchf. 317; 2 
Arn. Ins. 865; 2 Phil. Ins. 505; Marsh. Ins. 173. 

The above rule in insurance cases is founded upon the nature of 
the insurance contract, which, unless the contrary appear, is an in- 
surance of the cargo as a whole, and not a separate insurance upon 
each article. Humphrey v. Union Ins. Co. S Mason, 429, 442. The 
mémorandum clause is a condition of the contract that excludes par- 
tial loss, or a partial loss under a certain percentage, and the compu- 
tation of the percentage therefore follows the nature of the insurance 
contract; that is, upon the goods insured as an aggregate. The lia- 
bility of a common carrier for goods lost by négligence is not a liability 
upon contract only, but in tort also. The liability arises separately for 
each item of loss. The limiting clause in this bill of lading is not a 
condition of the existence of any liability at ail on the part of the car- 
rier; it is a mère limitation of the extent of his liability. It must be 
applied, therefore, according to the nature of the liability itself ; that 
is, distributively, upon each article lost or damaged, for which the car- 
rier is accountable. As a limitation, this court held it valid in the 
case of The Hadji, 18 Fed. Eep. 459; and a similar décision upon the 
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eame clause has been also made by Judge Nixon in the case of The 
Lydian Monarch, 23 Fed. Ebp. 298. The prineiple of thèse décis- 
ions, so far as they uphold the carrier's right to limit his liability 
to some certain value, has been also recently affirmed by the su- 
prême court in the case of Hart v. Pennsylvania R. Co. 112 U. S. 
331; S. C. 5 Sup. Ct. Kep. 151; although the présent question did 
not arise in that case, because the limitation was upon each item 
separately. 

The limiting clause in this case must be construed as applying 
distributively upon each article damaged, because that is the most 
natural meaning of the words, and that beat accords with the pre- 
stimed intention of the parties. The clear intent was to provide not 
merely for the loss of the whole shipment, or for damage to the whole 
shipment, but for the loss of any part, and for damage to any part. 
When it is stipulated that in case of damage or loss, the ship-owner 
"willnot be liable for more than the invoice value of the goods," the 
goods referred to are plainly the goods damaged, and those only; 
otherwise the clause would not be valid. The law makes the carrier 
liable for the loss or dalnage of any goods through his own négligence. 
Any stipulation that would annul this liability is void. If the carrier 
should be allowed, in ascertaining the amount for which he was liable, 
to charge against the invoice \ rice of the whole the amount realized 
in a foreign market for the whole cargo, damaged and undamaged, 
that construction would be giving to the carrier the full benefit of the 
foreign market value, which is expressly denied to the shipper, — a 
resuit not presumably within the intention of the parties, and at va- 
riance with one of the reasons for upholding the clause in question, 
namely, the fixity and certainty it affords for the computation of 
damages. 

If the construction contended for by the claimants were the proper 
meaning of this limiting clause, it would be void upon grounds of pub- 
lic policy, as unreasonable, and as affording a direct encouragement 
to the theft or non-delivery of the shipper's goods; for on every ship- 
ment, whether there was a loss or not, the carrier might, without ac- 
countability, appropriate to his own use enough of the owner's goods 
to reduce the aggregate value of what remained in the foreign market 
to the invoice value of the whole, — a resuit destructive of ail commerce, 
because enabling the carrier to appropriate ail its profits. A totally 
opposite construction of the clause, which, in my judgment, is equally 
at variance with its intention, would make it applicable only where 
the actual damage amounted to the invoice value; leaving the carrier 
to pay any amount of damage, estimated according to the foreign 
market value, which should be less than the invoice value of the goods 
damaged. The words of the clause, however, are not that the owners 
will not be liable to pay more damage than the invoice value of the 
goods; but that they will not be liable for more than the invoice 
value of the goods, i. e., of the goods damaged. The true meaning 
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of the language, as well as the trae intention, is, that the carrier is 
not to be liable, in the sensé of being accountable or responsible, for 
more than the invoice value of the goods damaged or lost. Where 
there is a partial injury, therefore, the damage is to be computed 
upon the basis of the invoice value of the goods damaged, because 
the invoice value is the extent of the value for which the carrier as- 
sumes responsibility. Whatever is realized for the damaged goods 
must therefore be credited upon the invoice value, the same as though 
the goods were abandoned to the carrier, and the sale of the damaged 
goods were made by him. In that case he would pay the invoice 
value, and would receive the proceeds of the damaged goods. 

It is immaterial by whom the sale of the damaged goods is effected : 
whether by the carrier or by the owner. The carrier's responsibility 
is for the whole invoice value of the goods damaged, and no more; 
and the net proceeds of the sale of the damaged goods, over ail charges 
and expenses, if received by the owner, must therefore go in dimin- 
ution of the invoice priée and freight, and the carrier must pay the 
différence. Such, in effect, was the judgment of the court in the case 
of The Lydian Monarch, supra, in which it was said, (page 300 :) "If 
it should turn out that the libelant has received from the sale of the 
damaged goods the invoice price, after deducting the costs of impor- 
tation, sale, etc., the libel will be dismissed." 

Such seems to me to be clearly the proper interprétation of this 
clause. Thus construed, I can perceive no reasonable objections to 
its validity. In effect, it only applies to damaged goods carried to the 
port of destination the same rule that has been long applied in courts 
of admiralty to the loss of goods at sea through collision ; namely, 
that the value at the port of shipment, and not at the port of desti- 
nation, shall control. The Scotland, 105 U. S. 24, 25 ; The City of 
New York, 23 Fed. Eep. 616, 619. The resuit is that the libelant is 
entitled to $386.20, the différence between the invoice value of the 
goods damaged and freight, and the net proceeds of the sale of them, 
together with interest and costs, for which judgment may be entered. 



De Wow v. Tupper and others. 

{District Court, S. D. New York. June 11, 1885.) 

Pubchase of Vessel— Lubility fop Outpit— Adthoritt of Masîaging Owneh 
— Supplies. 

By the terms of the contract under which the défendant T. was to acquire a 
one-eighth interest in the brig C, then building by one P., the title would not 
pass to T. until the delivery of the brig, completed according to such contract. 
Before such delivery, libelant, on the order of P. , who was afterwards man- 
aging owner, and who informed libelant that T. was a part owner, furnished 

îRe-'ortefl by R. D. & Edward G. Benedict, Esqs., of the New York bar. 
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an outflt for the vessel, which was charged to the brig and owners, and wàs 
delivered to the ship before the title passed to T. The purchase was made 
without the knowledge of défendant T., who afterwards paid toP. the price of 
his oue-eighth share. T. was afterwards infonned of the purchase, but not 
that it was made in part on his crédit. The évidence left it doubtful whether 
the price agreed on between P. and T. for theone-eighth interest was intended 
to cover the outfit. He d that, under the circumstunces, P. had no authoiity 
to bind T. in the purchasd of the outflt ; that if T. was liable for the outflt it 
was solely to P., and subjecttothe stateof theirprivateaccounts; that for sup- 
plies furnished subsequently T. was liable, and a référence as to thèse was or- 
dered. 

In Admiralty. 

Wilcoz, Adams d Macklin, for libelants. 

Jas. K. Hill, Wing é Shondy, for respondents. 

Beown, J. By thé contract under which the défendant Tupper was 
to acquire a one-eighth interest in the brig Casiopeia, which was build- 
ing by Captain Pettis, the title would not pàss to him, and he would 
not become a part owner, until the delivery of the brig when com- 
pleted according to the contract. Andrews v. Durant, 11 N. Y. 35. 
By necessary implication, since she was to be complète in her hull 
and spars; this included the launching of the vessel ; and she was not 
launched until September 26, 1874. In July or August previous, 
Captain Pettis came to New York and ordered through the libelants the 
purchase of the necessary outfit for the vessel, including ail her stand- 
ing and running rigging, chains, cables, anchors, etc. Thèse were 
furnished by thé libelants and forwarded in August before the launch- 
ing of the ship. Captain Pettis, at the time, told the libelants that the 
défendant Tupper was one of the owners; and they charged the price 
of the outfit, amounting to some $6,000, to the brig and owners. The 
purchase, however, was made by the captain on his own responsibility, 
and without the knowledge of Mr. Tupper at the time, although it was 
communicated to him afterwards; but he was not informed that the 
outfit had been procured upon his crédit. The libelants afterwards 
furnished various supplies to the ship until the beginning of 1878, al- 
ways dealing with Captain Pettis alone, and the account gradually in- 
creased until in 1880, when the libel was filed, it amounted to upwards 
of $15,000, including $6,000 for the outfit in 1874. 

Although the libelants were pressing the captain for funds during 
thèse several years, the account was suffered to increase, as above 
stated, without any communication to Mr. Tupper, or any notice that 
they looked to him for payment of the outfit until April, 1878. The 
captain, in the meantime, had been acting as managing owner; and 
the other part owners becoming dissatisfied, a transfer of her man- 
agement was made in 1877, and Captain Pettis at that time rendered 
his accounts, sbowing about $4,500 surplus to the crédit of the ship. 

The liabilityof Mr. Tupper for the outfit must rest upon the au- 
thority of Captain Pettis to bind him as his agent at the time when 
the outfit was ordered. In my judgment, no légal authority to 
charge him as principal at that time existed in Captain Pettis. The 
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vessel was not then launched. The contract by wliich he was to ac- 
quire the title was not, therefore, completed; the title of the one- 
eighth had not passed to Mr. Tupper; he was not at the time an 
owner, and as respects him, Captain Pettis was not yet in the posi- 
tion of a managing owner, authorized to bind another part owner for 
neeessary supplies or équipaient. In addition to that, the original 
outfit of the vessel is a part of her équipaient in preparing her for 
navigation as much as completing her huil. Captain Pettis does not 
claim any authority to bind Mr. Tupper, other than as ship's husband 
and managing o.vner, and the évidence shows that he had no ex- 
press authority. This was not sufficient at the time when the outfit 
was purchased by his order, and when it was forwarded and deliv- 
ered by the libelants. 

The dealings between the parties, moreover, leave great doubt 
whether the price agreed on between Mr. Tupper and Captain Pettis 
was to include the outfit or not. From the written contract it would 
appearthat the outfit was not included; but that circumstance would 
not make Mr. Tupper liable to the libelants for the outfit ordered 
by Captain Pettis, without authority to bind Mr. Tupper. It is cer- 
tainly remarkable, if the price of the outfit was not included in the 
original understanding, that for some four years af terwards no demand 
should ever hâve been made upon Mr. Tupper for his share of this out- 
fit, in addition to the price of his interest, which he had promptly paid 
to Captain Pettis ; nor any notice given him of his liability theref or 
either by Captain Pettis or by the libelants. If, however, the price 
of his one-eighth interest did not, as between him and Captain Pettis, 
include the outfit, his liability therefor was only to Captain Pettis, 
and it was therefore subject to the state of the account between 
them; an important considération, inasmuchas Captain Pettis is in- 
solvent, and is apparently a large debtor to the ship. 

Upon thèse grounds I must exclude the outfit from the libelants' 
claim upon Mr. Tupper. The sheathing of the vessel in New York, 
in November, 1874, was a charge apparently within the Bcope of the 
power of Captain Pettis to incur, at the joint expense of the owners. 
The other items of supplies furnished appear to hâve been in part 
made within the apparent authority of Captain Pettis, as captain and 
managing owner. As respects others, including ail loans or drafts 
of Captain Pettis from other ports upon the libelants hère, they are 
of doubtful authority, and require a detailed examination. If the 
parties do not agrée, the residue of the aceount, excluding the outfit, 
must be Bent to a commissioner, to take such proof as the parties may 
offer, in addition to that already taken, both as to the amount due, 
and as to the validity of the various items, as against absent owners. 
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The Snap. (Two Cases.) 

(District Court, E. D. Virginia. May 27, 1885.) 

1. T owage— New York Harbor— Canal-Boat. 

In New York harbor, when the wind is from the north-east, blowing at the 
rate of about 22 miles an hour, there is no undue risk, and it is not a fault on 
the part of a tug to take in tow an open canal-boat loaded with soft coal down 
to 18 inches or two feet above the water, and tow lier across the North river 
from Fif th, street, Hoboken, to the New York shore, and then along the pro- 
tected New York shore, down around the Battery, to a point off pier No. 1, 
ïïast river. 

2. Same— Gale. 

A wind of that velocity is neither a "gale" nor a "storm," but merely a 
"brisk" wind, and, when from the north-east, need not suspend navigation 
in New York harbor during its prevalence. 

3. Same — Sinking op Oanal-Boat — Négligence. 

Held, on the évidence in the case, that the sinking of the canal-boat M. was 
caused by her own unseaworthiness, through leaks in her bottora, — a fact care- 
fully concealed by her master from the raaster of the tug, — and was not caused 
by her shipping in water over her combings from the rough sea in the river, 
as alleged by libelants. 

Libel in rem, in Admiralty. 

Sharp & Hughes, for libelants. 

White & Oamett, for petitioner and co-libelant. 

Whitehurst é Hughes, for the Snap. 

Hoghes, J. The first of thèse suits is a libel by the owners of 250 
tons of soft coal lost upon the canal-boat Martha, while in tow of the 
tug Snap. The other is a libel by the owner of the Martha, Michael 
Downs, for the value of the canal-boat, winch was sunk in the East 
river, near the Battery, New York, on the twenty-sixth day of June, 
1884. The Martha had been taken in tow by the Snap at Fifth 
Btreet, Hoboken, some time after 9 o'clock on that morning, had been 
towed across the North river to a point opposite Desbrosses street, and 
had been thence taken down along the piers of North river around 
the Battery, beyond East river pier No. 1, to the place of sinking. 
The sinking occurred within an hour after the departure from Hobo- 
ken, probably about 10:15 a. m. The Martha had 'jeen loaded with 
coal about 17 days before the twenty-sixth of June, and had been 
moored at Hoboken ever since, and had lain there, sometimes afloat, 
but much of the time resting on the mud at the bottom of the river 
or dock. She was an old boat and had been frequently repaired. 
Just before the last load of coal had been put upon her, she had sprung 
a leak by the starting of one end of a plank under the port bow, which 
was repaired by her owner, Michael Downs, while she was lying on 
the mud. Her bottom does not Beem to hâve been examined during 
the time she was loaded with coal. She was in charge, during thèse 
17 days, of a man by the name of Flaherty, whom the évidence shows 
to hâve been a worthless, faithless, false person. No faith can be 
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placed by the court in any statementa made by him in the testimony 
which are contradicted by any other witness. 

The early part of the twenty-sixth June was a rainy day. A north- 
east wind was blowing at the rate, as shown by the reports of the 
Signal Service, of 20 miles an hour at 7 a. m., increasing to 24 miles 
at 11 a. m. The cautionary signal flag was not put up at the signal 
station in New York on that day until 10:30 a. m., which was after 
the Snap and the Martha had crossed Norfch river, and probably after 
the Martha had sunk in East river. The steam-tug Morris had been 
ordered to tow the Martha and another canal-boat, similarly loaded, 
over to Pierrepoint stores, Brooklyn, the afternoon before ; but the 
boats could not then be got off the mud. The Morris waited till the 
morning of the 26th, and tried again to pull the boats off. She 
failed with the Martha, but succeeded in getting the other boat 
adrift, and proceeded with that one to its destination. The tug Snap, 
which shortly afterwards came to Hoboken, was then ordered by S. 
W. Morris, agent of the libelant for the cargo, to pull the Martha 
off, and tow her over to the Pierrepoint stores, Brooklyn. This was 
after the tide had begun to set in. The Snap pulled the Martha 
adrift, took her in tow, and proceeded with her across North river. 
The Martha, having been chartered, when her cargo was put on, by 
the agents of the West Virginia Central & Pittsburgh Bailroad Com- 
pany, one of the libelants, was under their orders. Michael Downs, 
her owner, says that the agent of this company had entire control of 
her, he himself having none, for the time. The testimony is that 
when afloat with her load the sides of the Martha were 18 inehes to 
two feet above the water, when taken in tow by the Snap ; and that 
no intimation was given to the master of the Snap that she was leak- 
ing at her bottom, but that, on the contrary, positive assurances to 
the contrary were given repeatedly during the voyage. The Martha 
was taken on the starboard side of the tug, which was on the lee side, 
and the tug thus formed a partial breakwater for the Martha from 
a north-east wind. 

During the 15 or 20 minutes' time of crossing North river, the 
wind was blowing probably at the rate of 22 miles an hour. This 
was a "brisk" wind. It was not the "terrible storm" which the man 
Flaherty declared it to be. A "gale" blows at the rate of 40 to 60 
miles an hour; a "storm" at the rate of 60 to 80 miles. There was 
neither storm nor gale nor high wind when thèse vessels crossed 
North river, but only a "brisk" wind. See Télégraphie Cipher, U. 
S. Signal Service, (6th Ed.) 38, 39, for classification of winds. More- 
over, the wind was from the north-east; from which the North river 
was protected by Manhattan island, and the tall structures of the 
compactly built city of New York. It is incredible, therefore, that 
such "terrible" waves, as the man Flaherty speaks of, were encoun- 
tered at ail; or that they rose two feet up the sides of canal-boat and 
surmounted her combings; or that they swept over the decks, or made 
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a pool oî water on the soft coal in the Martha tliree feet deep! The 
crew o: the Snap ail testify that the passage across North river was 
not rough ; that no water at ail washed over the combings of the canal- 
boat ; and that, after crossing the river, and while going down close 
in front of the piers on the New York side of the river, the water was 
sinooth. 

It is obvious to me, therefore, that the Martha sunk from a leak in 
her bottom, and that she did not sink from high waves coming in 
over her decks during her passage across the Hudson. The proba- 
bilités would seem to be that this leak opened some time after she 
was taken in tow, and probably about the time she reached the New 
York side of North river. She had perceptibly begun to sink when 
Bhe passed pier 13 of North river. The cargo was owned by, and the 
canal-boat was under charter to, the West Virginia Central & Pitts- 
burgh Eailroad Company. Both tug and canal-boat were under the 
orders of the agents of this company. One of thèse agents, S. W. 
Morris, who was well acquainted with the dangers of the navigation 
of North river in bad weather, ordered the tug Snap that morning to 
take the Martha in tow. The responsihility of the trip was thereby 
assumed by the libelant in the first of thèse suits. But, in point of 
fact, no undue risk was encountered. The navigation of the waters 
around New York city is not suspended whenever a "brisk" wind of 
22 miles an hour sets in from the north-east. There was nothing in 
the weather to forbid the Snap to take the Martha on that morning 
across North river. 

The case is rather différent with a north-west wind sweeping down 
the Hudson at the rate of 25 to 42 miles an hour, as to canal-boats on 
the open bay below. It has been held that it is f ault in a tug to tow 
canal-boats in the open bay during such winds. But the Hudson river 
itself is land-locked from a noith-east wind, and I am sure that it would 
require a "gale" or a "storm" from that point of the compass to im- 
peril a canal-boat in crossing from Hoboken to the foot of Desbrosses 
street. I gather from the testimony that the Martha did not begin 
appreciably to take in water from her leak or leaks in the bottom until 
after she had crossed North river. Certainly, her own master, the 
man Flaherty, protested that she had no such leak until after she had 
rounded the Battery. He did not seem to know that Bhe had been 
gradually sinking until about the time he became alarmed lest he 
might himself go down with her, after passing pier 1, East river. He 
had pumped with his tin pumps several times during the trip, and, 
though his vessel was gradually filling with water in the bottom, pro- 
nounced her dry, because bis pumps had sucked. It was not until a 
short time before the sinking, when the master of the Snap insisted 
that he should try whether or not there was water in the hold with a 
rod, that he was confounded with the démonstration that there was 
much water down there, and that his pumps were worthless. No 
warning had corne from him that his boat was leaking from the bot- 
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tom, either at Hoboken or during any part of the trip up to the time 
of sinking. I cannot see that the Snap was in fault in this matter, 
and I will sign decrees dismissing both of the libels, with costs. 



The Ehodb Island. 1 

[District Court, S. D. New York. June 10, 1885.Ï 

Bteameh's Swtîi/l— Damage Oattsed Thekebt— Liabilitt. 

Where the swell from a passing steamer overwlielmed andsank aloaded canal- 

boat lying at a bulk-head, and it appeared that the canal-boat was lying in a 

K proper place, well known to the pilot of the steamer, and also that the steamer 

was proceeding at a high rate of spced, held, that the steamer was liable for 

the damage. 

In Admiralty. 

Hyland é Zabriskie, for libelant. 

Miller, Peckham é Dickson, for claimants. 

Beown, J. On the twenty-sixth of December, 1883, the canal-boat 
Helen, loaded with coal, was lying along the bulk-head at the foot of 
Sixty-second street, East river, being the outside boat of four that lay 
along-side. Between 10 and. 11 o'clock in the forenoon the large pas- 
senger Bteamer Bhode Island, coming down the East river, caused a 
large swell, which broke over the canal-boat and filled her with water 
bo that she sank in four minutes. This libel was filed to recover the 
damages. 

The principles of law applicable to the conflicting rights of large 
passenger steamers and of canal-boats about the harbor, in ail re- 
spects similar to the Helen, hâve been considered in repeated décis- 
ions of the circuit court, which are binding and conclusive upon me. 
The G. H. Northam, 13 Blatchf. 31; The Morrisania, Id. 512; The 
Daniel Drew, Id. 523, 532. See, also, The Massachusetts, 10 Ben. 
177; The Drew, 22 Fed. Bep. 853. 

In the case of The Batavia, 9 Moore, P. C. 286, in the privy coun- 
cil, it was said that if the steamer "was going at such a rate as made 
it dangerous to any craft, which she ought to hâve seen, she had no 
right to go at that rate; at ail events, she was bound to stop, if it was 
necessary to do so, in order to prevent damage being done by the 
swell to the craft that were in the river. She ought not to hâve made 
that swell in the river if she was aware that there was any vessel that 
might be damaged and put in jeopardy by her doing so." 

This canal-boat was an open boat, loaded so that her sides were 
about two feet out of water. She lay at a place long used for the 
discharge of such boats, as was well known to the pilot of the Bhode 

1 Reported by R. D. and Edward G. Benedict, Esqs., of the New York bar. 
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Island. She had been lying in the same position for three days 
awaiting her discharge. During fchis interval many steamers must 
Hâve passed back and forth, at ail times of the tide, several of them 
of equal size with the Ehode Island; and the Ehode Island during 
this interval probably passed there twice herself ; and none of thèse 
had previously done any damage. On the day in question the Ehode 
Jsland was some five or six hours behind time, having been delayed 
during the night by fog. Her engineer says that her time from Hal- 
lett's Point to her pier in the North river, a distance of 9 or 10 miles, 
•was made in 32 minutes, which would be her full speed of 18 miles 
per hour. The engineer and the captain testify, indeed, that her speed 
was reduced from 19 révolutions per minute, her full speed, to 15 rév- 
olutions per minute, in passing this part of Blackwell's island, where 
the west branch of the river is only from 800 to 900 feet wide. But 
the engineer, at least, speaks from his gênerai habit only, and not 
from recollection of this occasion. Two other -witnesses upon the 
shore testify that the steamer appeared at this time to be going at 
unusual speed. 

Considering that no previous damage had been done, the fair in- 
ference to be drawn from ail the circumstanceB and the testimony is 
that the Ehode Island on this occasion was going at her full speed, 
which waB an unusual and improper speed for this locality, and that 
this speed eaused a greater swell than common, and thereby produced 
the accident. Upon this ground the libelant is entitled to recover. 
A référence may be taken to compute the amount, if not agreed upon. 



The S. B. Hume. 

The Pennsylvania. 

McLaren and others, Owners, etc., v. The Pennsylvanie 

(Circuit Court, E. D. Pennsylvania. April 7, 1885.) 

Collision— Mid-Ocean— Mutual Fault— Steamek and Schooner. 

The steamer in this case being guilty of négligence in running at full speed 
on adark and foggy night, and the schooner also being négligent in not hav- 
mg on board and dispiaying a torch, held, that only half damages should be 
allowed, and that the costs should be apportioned, 

Appeal in Admiralty. See S. C. 12 Fed. Eep. 914, and 15 Fed. 
Eep. 814. 

J. Warren Coulston, for libelants. 

M. P. Henry, for respondent. 

McKennan, J. On the night of July, 23, 1878, the schooner S. B. 
Hume was on a voyage from New Brunswick to Gloucester, England, 
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and was sailing on a course E. S. E., and in an eastwardly direc- 
tion. The night was dark, and the atmosphère thick and foggy. 
The wind was south-west strong, and the speed of the schooner was 
about seven knots an hour. She had ail the required lights prop- 
erly set and burning; a Btarboard watch was on deck, under the 
command o£ the second officer ; a compétent lookout was on duty ; and 
a fog-horn was blown at proper intervais. Such was the condition 
of the atmosphère that vessels could not see each other at a greater 
distance than one-fourth of a mile. When the schooner observed the 
mast-head light of the steamer the vessels were in close proximity, and 
the helm of the schooner was put hard a-port. This caused her to 
luff up, and changed her course more towards the south. The course: 
of the steamer was W. by N., and its gênerai direction was west- 
wardly. She was under "Ml speed bells," making between nine and : 
ten miles an hour, when the red light of the schooner was first seen 
about one point on the starboard bow, and about four lengths of the 
ship distant. She then reversed at full speed, with her helm hard 
a-port. But thèse maneuvers were ineffective to avoid the collision, 
the stem of the steamer striking the schooner twice on her port side, 
thereby causing her to fill with water, and rendering the vessel and her 
cargo a total loss. The collision occurred about midnight, in mid- 
ocean. The schooner was not provided with a torch-light, and there- 
fore did not display any at any time while the vessels were approach- 
ing each other. 

The f acts thus f ound are, in my judgment, décisive of the merits of; 
this case, and it is not, therefore, deemed necessary to burden the' 
record with others which might be deduced from the voluminous évi- 
dence, and which, if not of unimportant pertinency, are at least in-' 
décisive in their effect. The steamer was in default in pursuing lier 
voyage at a rate of speed clearly excessive, under the circumstances. 
The night was dark and the atmosphère thick with fog, so that ap- 
proaching vessels could not see each other until they were in dan- 
gerouB proximity. Such was the case hère, as neither vessel saw the 
other until they were so close as to render a collision almost unavoid- 
able, although both of them seem to hâve employed the customary 
means of giving warning of their approach. With existing conditions, 
to move under "full speed bells" at the rate of nine or ten miles an 
hour was manifestly incautious, if not positively perilous; hence a 
réduction of speed to a moderate rate was a primary and imperative 
duty on the part of the steamer. If this had been observed, the col- 
lision would not hâve occurred. The master of the steamer him.self 
admits this in his testimony, for he says that with a speed of five or 
six miles an hour he could hâve avoideâ the collision. But certaihly, 
with a reduced rate of speed, the vessels would hâve beên so far dis- 
tant from each other that a collision could not hâve occurred when 
and as it did. And this fundamental fault of the steamer is not 
averted or mitigated by anything in the évidence. 
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Is any eontributory fault imputable to the schooner? The lawim- 
peratively required her to hâve on board a torch-light, and to light 
and display it to an approaching yessel. She had no such toreh, or, 
if she had, none was exhibited, and in this she was confessedly dere- 
lict. She was therefore presumptively guilty of eontributory négli- 
gence. Nor is this presumption repelled by the suggestion that the 
red light of the schooner was seen by the steamer before, or as soon 
as, a torch-light could hâve been seen by the latter. If the torch-light 
had been displayed when the mast-head light of the steamer was first 
sighted, her officers would hâve seen the glare of its flash before the 
red light came into view, and in time, probably, to détermine the di- 
rection of the schooner, and thus hâve aided the officers of the steamer 
in averting the collision, either by reversing the engine or by altering 
her course. Both vessels having been thus culpable, there can be a 
decree for only half damages in favor of the schooner. 

In the district court the oosts were apportioned, and this is earnestly 
opposed hère. With the conclusion reached by the learned judge 
of the district court I am entirely satiBfied, and I therefore approve 
and adopt the opinion delivered by him on that question. The dis- 
allowance of one-half the damages sustained by the schooner is due 
to her culpable négligence, and is therefore, to that extent, practically 
an adjudication against her. That she should be subject to the usual 
conséquences of an adverse judgment, in whatever form it may be 
rendered, seems to me to be consonant to both reason and justice. So 
itseems to hâve beenregarded in this district for manyyears, and by 
the suprême court in The America, 92 U. S. 432. 

A decree will therefore be entered in favor of the libelant for 
$7,684.13, with interest from January 24, 1883 ; the costs to be taxed, 
apportioned, and paid as decreed by the district court. 



The Osage v. Eidgwat. 

(District Court, E. D. Pennsylvania. May 18, 1885.) 

Towage— Négligence— Conthibutoky Négligence— Running Aground. 

On examination of the évidence, held, that the défense of eontributory nég- 
ligence is not made out, and that the libelant is entitled to damages. 

In Admiralty. 

Gibbons é Henry, for libelant. 

H. R. Edmunds, fpr respondent. 

Butler, J. The bark Osage anchored near the breakwater, in the 
pela,ware bày, and soon after engaged the respondent to tow her to 
Philadelphia. The bark's hawser was taken, and the tug started on 
her course. A short, time after, the bark struck bottom, the hawser 
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parted, and slie drifted upon the shoals, sustaining some injury, and 
being subjected to considérable charges in getting ofî. Compensation 
for this injury, and thèse charges, she claims from the respondent. 

The défense is that she was anchored in a dangerous place, from 
which she could not be removed without striking, and that the hawser 
was defective. The first branch of tins proposition is not sustained 
by the évidence. While the testimony of Capt. Hallenger, of the tug, 
tends to support it, he is not sustained by surrounding circumstances, 
and is flatly contradicted by several witnesses, who swear directly 
and positively to the fact. It seems incredible that Capt. Hallenger 
should hâve said nothing of the danger at the time, if it existed. It 
concerned him very seriously, as well as the libelant, iniposing, as 
it did, on both the necessity for especial caution in the work about 
to be commenced. He accounts for his silence by saying that he de- 
sired to avoid the appearance of forcing his services on the bark, or 
exaggerating their importance. This is an admission that he believed 
the bark to be ignorant of her danger, — that she had not touched bot- 
tom at the time; and is furthermore indicative of g, degree of mod- 
esty very unusual in the captains of tug-boats. To withhold such in- 
formation, under such circumstances, would be highly improper; and 
it cannot be believed that any captain would do it. ] 

The master of the bark and his officers say he entered the bay in 
pursuance of the directions in the chart, taking bearings from the 
breakwater light, and sounding as he proceeded and came to anchor. 
There is no reason, in my judgment, to doubt that he anchored where 
his testimony points out, — a place showing three and one-half fath- 
oms at low water, marking, as the witneBses say, about five fathoms 
when he reached it, the tide then being up. But if it were true that 
the bark lay where Capt. Hallenger allèges, this fact would afford no 
excuse. He knew the locality familiarly. If it was not safe to un- 
dertake her removal at the time, he was guilty of gross négligence in 
attempting it without informing her master, and thus allowing him 
to judge of the risk and the propriety of moving, or remaining where 
he was. He also knew that in a short time the tide would be up, and 
her removal, with propsr care, be entirely safe. He had but to wait 
for abrief period, and then bear southward tofind ample water. In- 
stead of this he concealed the danger, started with the water at its 
lowest condition, and, according to his own statement, ran a course 
that necessarily must, as it would seem, take him into shallower 
water. 

The other branch of the respondent's proposition — that the haw- 
ser was defective — is no better supported. The decided weight of 
the testimony is against it. Bringing the hawser into court for in- 
spection is not a proper method of ascertaining its condition; the 
question is one for experts. To the extent such information is before 
me, the conclusion is against the respondent. The hawser appears 
to hâve been nearly new, and amply sufficient for towing the bark 
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while afloat. If the master of the tug expected to tow her on the 
bottom, (at times,) as may be inferred from his testimony, he should 
hâve so informée! her master, and exercised extraordinary care re- 
specting her fasieiiings. It might hâve been a serious question, un- 
der the circumstances, whether one hawser, of ordinary strength, 
would be sufficient. It is unnecessary to enlarge on the subject. As 
already indicated, I believe the bark was safely anchored, with ample 
water for maneuvering and getting away; that the hawser was of 
ordinary strength, and that the disaster occurred from the tug's fail- 
ure to keep sufficiently southward in starting, hugging the shoals too 
elosely, in the désire to shorten his course; but that, if the master, 
Hallenger, is right respecting the bark's anchorage and situation, then 
it resulted from his failure to await the effect of the tide, and to in- 
form the bark of the danger in moving at the time. 
A decree must be entered in favor of the libelant 



The Brady. 

(District Court, E. D. Pennsylvania. May 12, 1885.) 

COUJSION— SCHOONEB— BADGE AT ANCHOR— DAMAGES. 

Where a schooner runs into a barge at anchor the burden is on the schooner 
to rebut the presumption of négligence on her part. Schooner held Jiable. 

In Admiralty. 

Coulstùn & Driver, for libelant. 

H . R. Edmunds, for respondent. 

Butler, J. The burden of proof is on the respondent. Bunning 
into the libelant, lying at anchor, the respondent must repel a pre- 
sumption of négligence, or make good the loss. She has sought ex- 
cuse by appealing to her situation at the time, and her efforts to avoid 
collision. I find nothing in thèse circumstances, however, tending 
to relieve her. She knew that the William and James was aground 
On the southern side of the channel, or entrance to the canal, mate- 
iïally in the way; she knew also that boats habitually lay along the 
pier at the northern Bide of the entrance; saw as she came down the 
river the stack of a tug there, and should hâve seen the tall derrick 
of a barge, and hâve anticipated the présence of other similar vessels 
by her side ; and, in the condition of the tide and direction of the wind, 
she should not hâve attempted to enter without careful reconnaissance, 
and ascertaining that shé could do so with safety. It seems quite 
plain that the collision resulted from the f act that the mind of her 
master was so intent upon the danger threatened by the situation of 
the William and James that he failed to observe any précaution re- 
specting the opposite side. Thus, with his eyes upon the grounded 
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schooner, he ran close to the northern side, taking in his jib, and al- 
lowing his mainsail to remain partially up, that his vessel might read- 
ily swing round into the entrance. His purpose manifestly was to 
keep as far as possible from the William and James. 

His calculation and maneuver might hâve answered, but for the 
présence of the barges at anchor on the other side. He seems, how- 
ever, to hâve made little calculation for the effect of tide and wind, 
which swung his stem too far down and brought his head around to- 
wards the northern pier. With his mainsail up and the tide ebb, 
this is precisely what he should hâve anticipated. If the situation 
was sueh that he could not enter with safety, he should not hâve at- 
tempted to enter. There was nothing in the way of anchoring out- 
side, or running by. He therefore was clearly in fault. 

Was the libelant also in fault ? If she was, it was for lying by the 
pier where struck. She came through the lock at 12 o'olock the 
previous night, and was made fast to the tug, by means of the inter- 
vening boat, for the purpose of being towed away. This was in pur- 
suance of the usual custom, and was unobjectionable at the time. 
The William and James grounded on the opposite side, a short time 
before the collision. The most that can be said is that she should 
hâve moved as soon after as was reasonably practicable. Her situ- 
ation was such that it would seem unreasonable to hold that she 
should hâve moved before the collision occurred. Other boats lay in 
front, and there was not room in the rear. She was properly fas- 
tened at bow and stern, and with her companions lay as near the 
wharf as practicable. The allégation that her stern was swung off 
towards the channel is not supported by the proofs. What the re- 
spondent's witnesses say respecting this is evidently mère guessing, 
while the testimony upon the other side is positive and conclusive. 
The blow parted the stern line, and then the tide swung her round. 
I do not see, therefore, how she can be held to hâve been in fault. 
It is true, her master saw the respondent coming down the river, and 
did nothing to warn her of the situation, but he had no reason to 
doubt that she understood it as well as himself. Nothing further 
need be said. The respondent must answer for the damages. 

A decree will be entered accordingly. 
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The Sallt MoDevitt v. The J. W. Paxon. 

{District Court, E. D. Pennsylvanie* May 29, 1885.) 

Towage— Tua and Babge— Sthiking Sunken Wkeck— Négligence — Damages. 
The tug in this case was guilty of négligence, and should be held liable for 
the loss of the barge being towed, caused by striking a sunken wreck, the ex- 
istence of which was known to the tug's captain. 

In Adrniralty. 

Henry B. Edmundt, for libelant. 

Pugh é Flanders, for respondent. 

Butler, J. Two questions only were presented on the argument : 
First. Did the libelant strike on the sunken "wreck," (the location 
of which was known to the respondent,) or upon some other obsta- 
cle whose existence was unknown? Second. Was the bark properly 
steered? After listening attentively to counsel, and reading the tes- 
timony submitted, I am satisfied both thèse questions must be an- 
swered in the libelant's favor. 

It seems to me quite plain that the striking was upon the "wreck." 
Notwithstanding the conflict in testimony, the weîght of the évidence, 
in my judgment, sustains this view. Eodenbush, master of the Mc- 
Devitt, and Standering, master of the other boat in tow, are clear and 
positive respecting it. They knew nothing of the "wreck" until at- 
tention was called to it at the time, but they say it was this they 
both struck. Standering is entirely disinterested, — the only witness 
not connected with either party. The deck hand and engineer of the 
tug support this view. A careful reading of their testimony, in the 
light of surrounding circumstances, seems to make it clear that both 
vessels struck the same thing. That tbe vessel towed at the tug's 
side struck the wreck is not questioned. The allégation that the libel- 
ant encountered something else, further over to port, finds but feeble 
support in the évidence. If such obstruction existed it could readily 
hâve been found ; and finding it might bave been important to this 
inquiry. Yet it was not sought for. It is said that slight obstruc- 
tions suddenly obtrude themselves in this creek, and as suddenly dis- 
appear. While this is quite probable, it is not probable that so 
serious an obstacle as that encountered by the libelant, was of this 
temporary character. The respondent, being familiar with the exist- 
ence of the sunken wreck, should hâve avoided it. 

That the barge was not steered directly in the wake of the tug, 
may be granted. When the rate of speed at which the vessels were 
moving, the state of the water, and the shape or form of the channel 
at or near the point, are considered, it cannot well be doubted that it 
was impossible she should hâve been kept directly astern. The speed 
was about two miles an hour. The tide was, I think, turning down- 
ward, and the tow was rounding, or had just rouoded, a bend in the 
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creek. The master of the tug says : "We liad just corne around a 
turn a short ways when the accident happened. The tug was straight- 
ened up, and had been about a minute." That the libelant kept as 
nearly behind the tug as waB reasonably practicable, is shown, I think, 
not only byher master's testimony, but alsobythat of Capt. Stander- 
ing. While the respondent's witnesses testify otherwise, they seem to 
be plainly contradicted by the circumstances of the case. If the libel- 
ant ran off to port, as they say, she could not hâve passed over the 
obstruction encountered by the other boat. The fact that she hit the 
obstruction well to her port side, while the other boat, lashed to the 
tug, seerns to hâve passed directly over it, shows that she must hâve 
been pretty nearly astern of the tug, — as nearly as could hâve been 
expected. Her master was on his guard from the start, having pro- 
vided himself with a new tiller especially adapted to the occasion. 
A decree must be entered in favor of the libelant. 



Cbawfoed, Master, v. Jesstjp & Moore Paper Co. 

(District Court, E. D. Penmyhania. May 29, 1885.) 

Demurrage— Crowded Wharf— Diligence in TJni,oàding Vessel. 

Wliere a vessel loaded with wood was delayed several days by reason of the 
crowded condition of the wharf, and it appeared that due "diligence was used 
to unload her, lield, that her owner was not entitled to demurrage. 

In Admiralty. 

Henry R. Edmunds, for libelant. 

E. Hunn Hanson, for respondent. 

Butler, J. The respondent was bound to take the cargo with rea- 
sonable diligence. This was the extent of his obligation. That he 
did take it with such diligence seems clear. I am not satisfied that 
he could hâve donemorethan he did, underthe circumstances. Fur- 
thermore, he appears to hâve warned the libelant, on arrivai, that he 
would not be responsible for the vessel's détention; and advised him 
to go elsewhere, if unwilling to remain with thiB understanding. The 
weight of the testimony sustains this view. 

The libel must be dismissed. 
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Tygert Co. v. The Charles P. Sinnickson. 

{District Court, E. D. Pennsylvania. May 29, 1885.) 

Cabbibr op Goods bt Wateb— Damage to Cargo of Kainit — Delivehy op 
Part Only. 

In thia case the vessel was lield liable for the damage to the cargo and the 
failure to deliver tiie whole of the kainit taken on board. 

In Admiralty. 

Théodore M. Etting, for libelant. 

Henry R. Edmunds, for respondent. 

Butler, J. The cargo, kainit, was taken on board in good order, 
and put ofif damaged, by water. For this damage the respondent must 
pay. It is not shown to hâve oceurred from "péril of the sea." I 
am convinced, also, that the quantity delivered was not the whole quan- 
tity taken on board. The weighing on delivery was not so careful as 
en loading, and the précise extent of shortage may be difficult, if not 
impossible, of ascertainment. The disadvantage of this must fall on 
the libelant, whose agents are responsable for want of care. But that 
some allowance should be made on this account seems clear. How 
the shortage oceurred, whether in pumping out the water, with which 
the kainit became mixed, or otherwise, need not be considered. The 
burden of accounting for it is on the respondent, and he has failed to 
gi ve us any information . The commissioner appointed to assess dam- 
ages may hear further testimony respecting the amount lost; and will 
be careful to avoid charging the respondents excessively, confining 
bis allowance to the loss clearly shown. 
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Hamlet and others v . Fletcheb and others.' 
{Circuit Court, E. D. Lousiana. June 4, 1885.) 

Removal ot Causes— Sepabatb Controversy — Service op Prooess. 

In a suit in a state court against a commercial firm, which is brought into 
court by service of process upon one of its members, who appears and défends 
for it and himself to a point beyond the time allowed for the légal removal of 
the cause to the fédéral court, service at that late day of process upon another 
member of the firm would not affect the removability of the cause, and make 
it a removable one, unless there is in the suit a controverse which is wholty 
between citizens of différent states, which can be fully determined as between 
them, and which could not hâve been tried belore the terni at which ihe re- 
moval was applied for. 

On Motion for Eehearing on order to remand to the state court. 

B. R. Formait, for plaintiffs. 

E. H. Farrar and E. B. Kruttschnitt, for défendants. 

Paedee, J. The pétition of Hamlet, Bliss, and Elliott, citizens of 
■ Alabama, against Fletcher, Weissenberg & Co., alleged to be a com- 
mercial firm, residing and doing business in New Orléans, and com- 
posed of John F. Fletcher, Thomas O'Connor, William Weissenberg, 
and George M. Fletcher, was filed in the civil district court of the 
parish of Orléans, March 17, 1883. Service of citation was made, 
as appears by the sheriff's return, on the same day on the firm, and 
on William Weissenberg through William Weissenberg in person. 
April 6, 1883, William Weissenberg individually, and on behalf of 
the firm, appeared and filed exceptions on his own behalf, and on 
behalf of the firm, which exceptions went to the merits of the whole 
case. The exceptions were tried on April 13, 1883, and sustained on 
the seventeenth of the same month. An appeal was taken to the su- 
prême court of the state, and at the November term of that court the 
judgment below was reversed, and the case was remanded for f urther 
proceedings. 

In the lower court, May 22, 1884, the said William Weissenberg an- 
swered for himself and the firm. June 4, 1884, citation and the or- 
iginal pétition were served on John F. Fletcher individually, and as 
a member of the firm of Fletcher, W'eissenberg & Co. June 17th of 
the same year Fletcher filed exceptions individually and on behalf of 
the firm. Thèse exceptions, it appears, were cumulated with the mer- 
its, and on November 28, 1884, Fletcher filed his answer. The case 
was set down for trial on December 4, 1884, but not being reachéd 
was ordered to be continued to the next jury term. February 5, 1885, 
William Weissenberg and John F. Fletcher joined in a pétition for 
the removal of the case to this court, on the ground that they were 
citizens of Tennessee, and the plaintiffs were citizens of Alabama, 
and that the suit in volves a controversy wholly between citizens of 

iReported by Joseph P. Hornor, Esq.., of the New Orléans bar. 
v.24F,no.7— 20 
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différent states. Bond was filed, and the case removed to thîs court. 

It is clear that the case was not removable at the time service of 
citation was made on Fletcher. This is conceded. If Fletcher was a 
party before the service by reason of the commercial character of the 
partnership of Fletcher, Weissenberg & Co., and his membership 
theréof, then service of citation at a late day in the suit would not af- 
fect the removability of the case. 

If he was not a party until served with citation, and at the time of 
such service the suit was not removable, then bringing him in would 
not make the case a removable one, unless there is in the suit a con- 
troversy whioh is wholly between citizens of différent states, which 
can be fully determined as between them, and which could not hâve 
been tried before the term at which the removal was applied for. 

No such controversy is alleged, and the record, as recited, shows that 
Fletcher' s appearance brought no new controversy into the cause; that 
after his appearance it was the same as before; and that such contro- 
versy not only could hâve been tried at a previous term, but actually 
was tried. How the case would stand, as to right to remove, had. 
Fletcher made snch défense that there could be said to be in the suit 
a controversy wholly between hiin and citizens of a différent state, 
and which could be fully determined as between them, and had re- 
moved the caBe by himself on such ground, it is not necessary to dé- 
termine. As the cause stands hère now it is clear that it should be 
remanded, and therefore the rehearing on the order heretof ore granted 
remanding the cause is refuBed, 



Jackson County Horse R. Co. v. Interstate Eapid Transit Ey. Co. 1 

■G'reH''t Court. D. Kanias. Marck 3, 1885.) 

Municipal Corporations— Grant ov Exclusive Privilège to Street Rail- 
ways— Power of Kansas City, Kansas — Elkvated Railroad — Injunc- 

TION. 

In 1872 the city of Kansas, in Kansas, passed an ordinance granting to the 
Kansas City & Wyandott'e Street Railway Company " the sole right, for the 
space.of 21 years, to construct, maintain, and operate their railway over and 
along ali the streets in suid city," subject to restrictions as to grade and condi- 
' tion of road. In 1881 the Company leased to the Jackson County Horse Kail- 
road Company a part of its road running through a certain Street, and in 1883 
the city passed another ordinance granting to the Interstate Rapid Transit 
Railway Company the right to construct and operate an elevated railroad 
through certain streets, including the stroet occupied by the Jackson County 
Horse Railroad Company, which filed a bill to enjoin the building of the ele- 
vated road. Ileld, that so much of the ordinance of 1872 as purported to give 
exclusive privilèges to thelessor or to complainant was beyond the powers vested 

IBeported by Robertson Howard, Esq., of the St. Paul bar. 
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in the city of Kansas and roid, and that complainant had no right to challenge 
the validity of the ordinance of 1883, or to restrain défendant from building its 
road. 

In Equity. 

John C. Tarsney and B. F. Stringfelloiv, for complainant. 

J. P. Usher, W. C. Stcwart, and W. Freeman, for défendant. 

Bkewee, J. In this case I shall notice but a single question, and 
that because such question, vital to this controversy, was recently 
made by me the subject of a careful examination ; and the opinion 
then formed has not been changed by the able and exhaustive argu- 
ments of the learned counsel for complainant. 

In the case of the Atchison Street By. Co. v. Missouri Pac. Ry. Co. t 
decided by the suprême court of Kansas last spring, and reported in 
31 Kan. 660, S. C. 3 Pac. Bep. 284, in which case I was charged with 
the duty of preparing the opinion of the court, the right of a street 
railway to occupy the streets of the city was challenged. There, as 
hère, the city had passed an ordinance giving to the street railway 
cornpany the exclusive right to occupy the streets with its railway for 
a term of years. There, as hère, the city was given by its charter 
gênerai supervision and control of the streets, but was not given, in 
express terms, power to authorize street railroads. In other words, 
the power vested in the city and the extent to which that power had 
been exercised by the city are alike. The court did not décide the 
précise question hère presented, but expressly declined to give any 
opinion thereon, holding tbat, under the grant of gênerai supervision 
and control of the streets, the city had power to permit the occupation 
of its streets by a street railroad. But obviously there was opened 
for inquiry the broad question of the powers of a city under such a 
gênerai grant, and that question was made, as I hâve stated hereto- 
fore, the subject of full and careful investigation. To guard against 
any possible misapprehension, let me hère state that in what I shall 
hereafter say I am in no manner speaking for that court, or express- 
ing the conclusions reached by my associâtes, but am only giving my 
own views formed then, and strengthened by the arguments presented 
now. 

The précise question is, had the city of Kansas the power to grant 
for a term of years the exclusive right to occupy its streets with street 
railroads? That question must be answered in the négative. Let 
me in the outset formulate two or three unquestioned propositions : 
(1) The législature has, as the gênerai représentative of the public, 
the power, subject to spécifie constitutional limitations, to grant spé- 
cial privilèges; (2) it may, with similar limitations, grant the like 
power to municipal corporations as to ail matters of a purely munici- 
pal nature; but, (3) as the possession by one individual of a privi- 
lège not open to acquisition by others apparently conflicts with that 
equality of rights which is the underlying principle of social organiza- 
tion and popular government, he who claims such exclusive privilège 
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must show clear warrant of title, if not also probable corresponding 
benefit to the public. Hence the familiar rule that charterB, grants 
of franchises, privilèges, etc., are to be construed in favor of the gov- 
ernment. Doubts as to what is granted are resolved in favor of the 
grantor, or, as often epigrammaticaily said, a doubt destroys a grant. 

Now, coming closely to the question, the législature has not in 
terms given to the city the power of granting an exclusive privilège of 
occupying the streets with railroads ; it has not in terms given to it 
the right to contract away its continuous control of the streets, and 
its future judgment of the neecls of the public in those streets, by a 
surrender of their occupation, for railroad purposes, to individuals for 
a séries of years. Indeed, it has not in ternis made any spécifie grant 
in respect to the occupation of streets by railroads, and their opéra- 
tion thereon. 

Upon what, then, can it be claimed that the city has the power to 
give to an individual the right to occupy the streets with railroads, 
secure him that right for a terra of years, and also the right of debar- 
ring, during such term, every other citizen from a like use of the 
streets? It was held in the Atchison Case, supra, that the city might 
permit a street railroad, and this because the législature had granted 
to it a gênerai control and supervision of the streets. In this the 
current of opinion and authority was followed. Under such power 
the city may permit any ordinary use of a street as a street. A street 
railroad cornes within the ordinary scope of such use. But power to 
permit one citizen to use the streets in a given way is a very différ- 
ent thing from power to give such citizen the right to keep every other 
citizen from a like use of the streets. The one is a mère street régu- 
lation — a license; the other rises into the dignity of a contract — a 
franchise. The one may rest upon the ordinary powers of street man- 
agement and control, the other requires the support of a spécial grant. 

Doubtless the city may practically secure exclusive occupation to 
one railway company ; i. e., by giving permission to one, and with- 
holding permission from ail others, the occupation of that one be- 
comes, for the time being, exclusive. But that is an altogether dif- 
férent matter. In the one case the exclusiveness dépends on the 
continuous will of the city ; in the other upon that of the individual 
company. In the one the full and constant control of the streets is 
retamed; in the other it is partially transferred to the company. 

Again, exclusiveness of occupation is not necessary to the full 
performance of a street railroad company of ail its functions. The 
running of a street railroad on one street is in no manner inter- 
fered with by the running of a similar road on a parallel street. 
Doubtless the profits of the one will be increased if the other is 
stopped. Monopoly implies increase of profits. But the question of 
profits is very différent from that of the unimpeded facilities for 
transacting business. The latter may be granted without any ex- 
clusiveness. And power to grant ail facilities for transacting busi- 
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ness does not imply power to forbid ail others from transacting like 
business. Even where a charter is granted by the législature di- 
rectly, it grants no exclusive right, unless the exclusiveness is ex- 
pressly named. As said by Judge Dillon, 2 Mun. Corp. § 727 : 

"But a législative grant of authority to construct a street railway is not 
exclusive, unless so declared in terms, and therefore the législature may at 
will, and without compensation to the flrst company, authorize a second rail- 
way on the same streets or line, unless it has disabled itself by making the 
first grant irréparable and exclusive." 

And if a direct grant from a législature carries no implication of 
exclusiveness, why should it be presumed that the législature intended 
to vest in a city the power to give exclusive privilèges, when it has in 
terms granted no such power ? Will the power to create monopolies 
be presumed unless it is expressly withheld? That would reverse 
the settled rule of construction, which is that nothing in the way of 
exclusiveness or monopoly passes, unless expressly named. It will 
not do to say that the grant of gênerai supervision and control of the 
streets carries with it, by implication, the power to give exclusive 
privilèges; for that grant implies a vesting in the city of continuous 
control. It is no authority for surrendering its constant supervision 
and management to any other corporation or individual. It implies 
that the city to-day, to-morrow, and so long as the grant remains, 
shall exercise its constant judgment as to the needs of the public in 
the streets, and not that it may to-day surrender to an individual or 
a private corporation the right of determining a score of years hence 
what the public may then need. The city may to-day détermine that 
one street railroad will answer ail the wants of the public, and so 
give the privilège of occupymg the streets to but a single company. 
Ten years hence its judgment may be that two railroads are needed. 
Where is the language in the charter which restricts it from carrying 
such judgment into effect by giving a like privilège to a second com- 
pany ? It is doub'tless true, as counsel say, that capital is timid, and 
will not undertake such enterprises without abundant guaranties and 
undoubted security. But this suggests matters of policy, and pré- 
sents considérations for the législature. It does not aid in determin- 
ing what powers hâve been granted, or in the construction of char- 
ters or ordinances. When the législature deems that the public in- 
terests require that cities should be invested with power to grant ex- 
clusive privilèges, it will say so in unmistakable terms, as it already 
has in some instances. Till then courts must deny the possession 
of such power. 

Decided cases on this question are few in number, yet thèse ail 
speak one voice. In Davis v. The Mayor, etc., 14 N. Y. 506, it ap- 
peared that the city council had passed a resolution granting to a 
company the privilège of constructing and maintaining for a term of 
years a street railroad in Broadway, in the city of New York. The 
city had simply the gênerai supervision and control of streets, as in 
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the case at bar. The court of appeals held tlie resolution void ; that 
the city had no power to make such a grant; and while some of the 
judges thought that the city might permit the occupation of the street 
by a street railway company, ail agreed that so much of .the resolu- 
tion as purported to bind the city for a term of years, and thus prac- 
tically divest it of full control over the street, was beyond the powers 
granted to it. In Cooley, Const. Lim. (2d Ed.) 207, it is said that 
"a corporation, having power under its charter to establish and regu- 
late streets, cannot, under this authority, without explicit législative 
consent, permit an individual to lay down a railway in one of its 
streets, and confer privilèges exclusive intheir character." People v. 
Kerr, 27 N. Y. 188; State v. Gas-light Co. 18 Ohio St. 262; Gas- 
light Co. v. Gas Co. 25 Conn. 20; Mayor v. Railroad Co. 26 Pa. St. 
355; Corn. v. Railroad Co. 27 Pa. St. 339. 

My conclusion, tben, is that so much of the ordinance as pur- 
ported to give exclusive privilèges to the lessor or complainant was 
beyond the powers vested in the city of Kansas, and therefore void. 
It has no right, therefore, to challenge the validity of the ordinance 
giving défendant its privilèges, or to restrain the défendant from 
building its road. Whatever of annoyance or inconvenience the lat- 
ter's road may cause, passes among those consequential injuries which 
give no cause of action. It must suffer thèse just as the citizen who 
uses the street where its road is constructed suffers some annoyance 
and inconvenience, and occasionally loss, and still without any action 
against it. Pro bona publico ail suffer somewhat. 

I hâve considered in this case the exclusiveness of complainant's 
rights, but, before closing, let me suggest whether, even if it had ex- 
clusive right as to street railroads, the defendant's road would be an 
invasion of that right. In other words, is an elevated road techni- 
cally a street railroad? Can any company having a street railroad 
charter, without further authority, construct an elevated railroad? 
1 do not care to enter into any discussion of this question, but merely 
suggest it as one which may sometime become of importance. 

The bill will be dismissed, with costs. 



Scottish-American Mortgage Co., Limited, v. Wilson and others. 

(Circuit Court, 1). Kansas. April 13, 1885.) 

Mortgage — Stipulation as to Interbst — Default — Election of Mortqagok 
to Dkclarb Wholk Amount Due. 

Where a mortgage gïven to secure a debt drawing interest at 7 per cent, 
covenanted Ihat in case the mortgagor made default in payment of any sum of 
intereBt when due, for more than 30 days, the mortgagee might elecl to déclare 
the whole principal debt due at once, and in auch case that the principal debt 
should draw interest at 12 per cent, from the date of the note, held that, on 
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default by the mortgagor as aforesaid, and élection and déclaration by the 
mortgagee tliat the wliôle sura become due, that the covenant for an increased 
rateof interestwassufficientto support the increased rate from the time of such 
élection and déclaration, although the agreement to pay the increased rate from 
the date of the note might not be allewed, as being in the nature of a penalty. 

On Exceptions to Master's Eeport. 

On June 9, 1881, the défendant made a note to the order of the 
plaintiff, to pay, on the first day of July, 1886, the sum of $65,000, 
at the rate of 7 per cent, per annum, payable semi-annually. In the 
note was a condition that if the note was not paid at maturity it 
8hould bear interest at the rate of 12 per cent, per annum from the 
date thereof. To the note were attached 10 interest coupons, calling 
for the payment, at the semi-annual period of the note, of the amount 
of the interest at 7 per cent. In each coupon was a clause that if 
not paid when due the note was to draw 12 per cent, interest after 
maturity. The note was secured by a mortgage, which contained the 
following clause : 

"The said first parties further agrée that if they fail to pay any of said 
money, either principal or interest, withîn thirtydays after the Bame becomes 
due, or fail to perfora or coinply with any of the foregoing conditions or 
agreements, the whole sum of money herein secured may become due and 
payable at once, at the élection of the said second party, its représentatives 
or assigns, without notice of such élection to the first party, and this mort- 
gage may thereupon be foreclosed immediately for the whole of said money, 
interest, and costs, together with statutory damages in case of protest; and 
upon such élection by said second party î its légal représentatives or assigns, 
that the whole sum herein secured become due and payable at once, or if 
default be made in the payment of the principal sum when due, or in default 
of payment of any sum herein covenanted to be paid for the period of thirty 
days after the same becomes due, or in default of performance of any cove- 
nant herein contained, the said first parties agrée to pay to the said second 
party, its légal représentatives or assigns, interest at the rate of twelve per 
cent, per annum, computed annually on said principal note from the date 
thereof to the time when the money shall be actually paid. Any payments 
made on aecount of interest shall be credited in said computation so that the 
total amount r>t interest collected shall be and not exceed the légal rate of 
twelve per cent. " 

The défendant failed to pay the second interest coupon, and the 
plaintiff s, after electing to déclare the whole mortgage due, brought 
an action to foreclose the same. The plaintiff, before the master in 
chancery, claimed interest at 12 per cent, on the note from the time 
the default was made and élection declared by the plaintiff, and the 
master allowed the same. Exceptions to his report were filed, and 
those exceptions are now heard. 

J. D. S. Cook, for complainant. 

Howard M. Holden, in person. 

Foster, J. Had the agreement between the contracting parties 
etipulated for 12 per cent, interest on default of any covenant in the 
mortgage, commencing from the date of such default, and not relating 
baci to the date of the contract, there could hardly be a doubt but it 
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would have been a valid contract, and not in the nature of a penalty. 
I can see no objection to parties entering into an agreement that on 
failure of payment or other covenant the whole debt shall beconie due 
at the élection of the creditor, and shall then and thereafter draw a 
greater rate of interest. The master reports and the coinplainant 
asks for the increased rate of interest only from the time the mort- 
gagee declared its élection to make the whole debt due, which was 
some time after default by the mortgagor. Is this contract sufficient 
to sustain that claim, or must it stand or fall as a whole ? Assum- 
ing that so much of the contract as provides for Computing the in- 
creased rate of interest from the date of the note until default is in 
the nature of a penalty, dpes it présent a case materially différent 
from a suit on a pénal bond ? In such cases courts do not apply such 
a rule as the whole or nothing. The uniform rule is to remit the pen- 
alty, and give judgment for the amount actually and equitably due. 
Contracts for penalties on a failure to perform agreements are not 
necessarily and absolu tely void in toto. They are not considered ré- 
pugnant to public policy or good morals, although courts may con- 
sider it against good conscience to enforce them according to theii 
terms. This mortgage provides that, in case of default by the mort- 
gagor in any of the covenants therein contained, the principal debt 
should draw interest at 12 per cent, per annum, instead of 7 per 
cent., to be computed from the date of the note until the money is 
actually paid. Of course, those periods of time cover and include the 
date from which this interest has been computed; i. e., from the time 
default was declared by the mortgagee. 

There are quite a number of reported cases which hold that a greater 
rate of interest may be contracted for, contingent on default, com- 
mencing from the date of the note, and it seems to me the weight oi 
authority in law, if not in equity, iB to that effect. Satterwhite v. Me- 
Kie, Harp. 397; Daggett v. Pratt, 15 Mass. 177; Horner v. Hunt, 1 
Blackf. 213; Gully v. Remy, Id. 69 ; Rumseyv. Matthews, IBibb. (Ky.) 
242; Jasper Go. v. Tavis, 76 Mo. 13; Reeves v. Stipp, 91 111. 609; 
Per contra Watter v. Long, 6 Mumf . (Va.) 71 ; Tierman v. Hinman, 16 
111. 400; Shiell v. McNitt, 9 Paige, 101. 

The exceptions to master's report must be overruled; and it is so 
ordered. 
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Ames ïron Works v. West and others. 

[Circuit Court, B. D. Loui&iana. April, 1885.) 

1. Tkost— Fonds Misapplied— Receiver. 

Previous defaults of debts, under a previous contract, where the parties wera 
not the same, and the waiverof default by complainants acceptinga balance due 
with interest, do not araount to a consent on the part of complainants to tha 
misapplication of trust funds. 

2. SAMB — JËQDITr JUBISDICTION — ADEQUATE KeMEDY. 

Where complainant has no adéquate remedy at law, and where he present3 
such a case of a bruaeu of trust as to entitle him to relief in equity, it makes no 
différence if the défendant is insolventj complainant's right to hâve an ac- 
counting, and to follow his fund, if it can be traced, is indisputable. 

In Chancery. On motion to appoint a receiver. 

J. Ward Gurley, Jr., for complainant. 

Chas. B. Singleton, Richard H. Browne, B. F. Choate, Thomas L. 
Bayne, and George Denegre, for défendant. 

Pardee, J. The bill allèges that in March, 1884, complainant 
entered into a contract with the défendants by which the said défend- 
ants were appointed complainants' agents for the sale of their steam- 
engines and boilers, for a commission of 25 and 5 per cent., and upon 
other terms and conditions, and by which contract the défendants 
stipulated to render an account on or before the tenth of every month 
of ail sales of the previous month, and to make remittances to com- 
plainants of the net proceeds within 30 days from date of sales, and 
to keep ail proceeds of sales separate until remittance, and under 
no circumstances to blend said proceeds with moneys of themselves or 
of other parties, and to hold said proceeds as trust funds until re- 
mittance. That complainants supplied the défendants with a num- 
ber of steam-engines and boilers, which they accepted and received, 
to be sold according to the terms and conditions of said contract, and 
that during the months of March, April, May, and June, 1884, said 
défendants sold a number of said engines and boilers, for which they 
received and eollected the price, but that they hâve wholly failed and 
neglected and ref used to pay over the net proceeds of said sales as re- 
quired by said contract, amounting to the sum $9,903.47, ail of which 
is due and unpaid. That said B. J. West's Son & Co., défendants, 
failed and suspended payrnent on or about June 6, 1884, and are in- 
solvent, but they are still in control and possession of their said prop- 
erty and assets and the proceeds of complainants' said engines and 
boilers, and are daily selling from their stock and disposing of their as- 
sets, and the same are rapidly diminishing in number and value, to 
orators' préjudice and damage. That part of the property and assets 
now in the possession of défendants was purehased and paid for with 
the proceeds of the sale of complainants' engines and boilers, or with 

1 Reported by Joseph P. Hornor, Esq., of the New Orléans har. 
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a part thereof, which défendants held in trust for complainants under 
the contract aforesaid. And complainants claim an accounting, and, 
fearing waste, pray for a receiver, etc. 

The case bas been heard contradictorily, on notice, with référence 
to the appointaient of a receiver. By the afndavits and showing 
made, the contract, the sales thereunder, the amount thereof, the 
failure tô keep the same as a separate fund, and to pay the same, and 
the insolvency, ail as alleged, are admitted. The défendants deny 
that the amount received for engines and boilers under the contract 
was a trust fund, because in prior dealings between the same parties, 
since Mareh, 1883, under a similar contract, défendant did nôt treat 
the funds as trust funds to the knowledge of complainant, who con- 
sented to such use, by receiving interest when funds were not remitted 
on time ; and défendants deny waste, or intended waste. 

This is the case proper; but in addition the court bas been fur- 
nished with affidavits of several reputable citizens and merchants, to 
the effect that they are acquainted with the business and manage- 
ment of défendants since the failure ; that it is well managed ; and 
that, in their opinion, the possession of the court through a receiver 
■will resuit in waste. In addition is a pétition signed by some 30 
çreditors in various sums, praying tbe court not to appoint a receiver, 
on the ground that it would be injurious to the interests of ail the 
çreditors. 

The proposition of défendants that their previous defaults under a 
previous conteact, where the parties were not the same, and the waiver 
of the default by accepting the balance due, with interest, amounta 
to a consent to the misapplication of the trust funds under the prés- 
ent contract, is untenable. The parties to the previous contract were 
not the same, and there is very serious doubt whether the acceptance 
of interest on payment after short delay could be taken as an acqui- 
escence in tlie misapplication of the trust funds. The rule in its 
widest scope is that long acquiescence by the cestui que trust, with 
full knowledge of the misapplication of the trust fund, will waive the 
trust. Hère there is no long acquiescence with knowledge of misap- 
plication. 

Thé contract in hand was made only four and a half months ago. 
The only settlement made under it, where interest was paid, was but 
two days delayed, and that is shown, by affidavit, not to hâve been 
fco the knowledge of the complainants. In the face of the contract so 
recently made, that "ail proceeds of sales are to be kept separate by 
the parties of the second part until remitted, and under no circum- 
Btances to be blended with moneys of themselves, or of other parties, 
but to be held as trust funds," it would be preposterous to infer from 
the one remittance of interest of $1.25, notover two months ago, ac- 
quiescence in the diversion of the trust funds, so carefully guarded by 
the terms of the contract. It is not shown affirmatively what has be- 
eome of the trust fund. It was tacitly admitted at the bar, on the 
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hearing, that it had gone into the gênerai business of the défendants, 
either to pay debts or buy more stock. 

The case seems to me to be a clear one of such a breach of trust 
as to entitle the complainant to relief in equity. He has no adéquate 
remedy at law, and so far as jurisdiction in equity is concerned it 
makes no différence that défendants are insolvent. Complainant' s 
right to hâve an accounting and to follow his f und if it can be traced 
is indisputable. The appointaient of a receiver, in a proper case 
made, is within the sound discrétion of the court. The appointment 
should be made whenever it is necessary, in the opinion of the court, 
under the showing made, to protect the assets to which complainant 
must look to satisfy his lien and meet the demands of the decree to 
which it is clear he will be entitled. In cases of insolvency, where 
the court is properly informed of the existence of other creditors, their 
interests in the matter should be looked to and guarded in the exer- 
cise of such sound discrétion. 

In this case the insolvency is conceded, and the court is informed 
that there are many creditors, but of their number, the amount of 
their claims, their character as to security, their résidence or repré- 
sentation, and of the amount of the insoivent's assets, the court is 
wholly uninformed. 

The showing made on this hearing, so far as it goes, indicates that 
the insolvents hâve notified their creditors, and proposed a composi- 
tion at 30 cents on the dollar, payable in 2, 6, and 12 months, with- 
out security, looking to a continuation of the business ; and the indi- 
cations are that such or a similar proposition would be acceptable to 
those creditors who hâve petitioned the court against appointing a 
receiver. If there was a definite proposition before the court from a 
majority of the creditors, looking to the speedy liquidation and seule- 
ment by responsible parties of the business, and guarding and pro- 
tecting liens and rights like complainants, it would be listened to with 
favor. But anything looking to the indefinite continuance of the 
business, or the indefinite liquidation thereof by the défendants, is 
incompatible with the clear rights of complainant, and, as the court 
conceives, against the interest of ail creditors not secured and not 
interested in the continuation of the business. 

On the sixth day of June, as is shown by affidavit and not denied 
by défendants, the défendants failed in business. They had then in 
their hands, or had, in violation of their contract, put into their failing 
business, nearly $7,000 of trust funds belonging to complainant, and 
yet, on the day they failed, as shown by their own exhibit filed, they sold 
over $3,000 worth more of complainant's goods, increasing the trust 
fund by that amount, which increase has shared the fate of the other 
trust fund. With every disposition to defer to the judgment of re- 
putable merchants, and to protect the gênerai interest of creditors, the 
court feels bound to protect, as far as may be, the rights of complain- 
ant, which protection seems incompatible, under the circumstances, 
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with leaving the assets of the défendant firm longer in their présent 
condition, and requires that they should be in the possession of the 
court. A receiver will therefore be appointed. 



Marchand v. Sobral. j 
(Oircuit Court, E. D. Louisiana. February 11, 1885.) 

Equity Practick — Provisiokai, Shizubb — Exbcutory Prockss. 

The statutoiy prooeeding known in Louisiana as "provisional seizure" can- 
not be cumulated with the proceeding known in Louisiana as " executory pro- 
cess," in an equity proceeding in this court for " executory process," not be- 
ing authorized by the equity rules and practice, and not being incidentai to 
the " executory process" under the Code of Practice in Louisiana. 

In Ghancery. On writ of provisional seizure issued m a case of 
executory process. 

John D. Bouse, Wm. Grant, and Andrew J. Murphy, for complain- 
ant. 

James li. Beckwith, for défendant. 

Pardbe, J. The equity rules adopted oy the suprême court, noi 
the présent practice of the high court of chancery in England, con- 
template nor provide for such a proceeding in a court of equity as is 
known in Louisiana as "executory process." The classification oi 
this proceeding among equitj' cases, as well as the authoiïty to insti- 
tute it in the United States circuit court, are based upon rule 39 of 
this court, a long-standing rule which was adopted by our predeces- 
sors, and has been followed by us, and under which titles hâve passed. 
The matter seems to hâve embarrassed our predecessors, for the min- 
utes of the court show that rule 39, as originally adopted, placed this 
proceeding on the law side of the court. The suprême court seem to 
hâve labored under a similar embarrassment, for in Levy v. Fitzpat- 
rick, 15 Pet. 167, they seem to hâve considered it a case at law, and 
in Marin v. Lalley, 17 Wall. 14, they treated it as a suit in equity. 
We therefore do not feel disposed, even if at liberty so to do, to deny, 
in the présent case, that the pétition was properly filed and docketed, 
and that an order of seizure and sale thereon was properly granted 
and issued. 

The statutory proceeding known in Louisiana as "provisional seiz- 
ure" is not authorized by the equity rules of the suprême court, noi 
by the practice of the high court of chancery in England, and has not 
been adopted nor authorized as an equity proceeding by the rules oi 
this court. That in equity a similar remedy to the Louisiana "pro- 

ïReported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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visional seizure" may, in certain cases, be granted, is admitted, but 
such similar remedy, which is by receiver and injunction in aid, should 
only be granted on bill filed, notice, hearing, and proof. The claim 
by counsel that the writ of provisional seizure, obtained in this près- 
ent case, is incidental to and really forms part of the "executory pro- 
cess" as authorized by the Louisiana Code of Practice, and therefore 
is authorized under our thirty-ninth rule, cannot be admitted. If the 
provisional seizure authorized in article 285 of the Code of Practice 
in executory proceedings, when the plaintiff sues on a title importing 
a confession of judgment, refers to or includes any other seizure than 
the order of seizure and sale, as regulated by articles 732 et seq., then 
paragraph 1, art. 285, would seem to be inoperative, for the reason 
that the Code provides no method of obtaining any writ of provisional 
seizure, except in cases of suits for rent, for labor, or against vessels 
or other watercraft, or in rem, where the res is either lost or aban- 
doned, or its owner unknown or absent, a différent affidavit being re- 
quired in each case. See articles 285, 287, 289, and 291, La. Code 
of Practice. 

It is extremely doubtful if the courts of the state would uphold a 
writ of provisional seizure in executory process which contemplated 
any other seizure than the one after three days' notice to the debtor, 
as required in article 735 of the Code, unless it should be in a case 
where the owner of the property to be seized was proved to be either 
unknown or absent. We hâve not been referred to, nor hâve we been 
able to find, any case where the courts of the state hâve permitted such 
practice. Séquestration seems to be the remedy in the state practice 
in cases where the faets are similar to those alleged in the présent 
case. See article 275, Code of Practice, par. 6; Williams v. Duer, 14 
La. 531; Fink v. Martin, 10 Eob. (La.) 147; McFarlane \. Richard- 
son, 1 La. Ann. 12; Patterson v. Hall, 1 La. Ann. 108. There is 
another serious difficulty in admitting this extra provisional seizure 
in this case. The via executiva is not favored in the courts, as the 
law lends itself with facility to change the proceeding to the via or- 
dinarïa. Richard v. Bird, 4 La. 306. Praying for citation or judg- 
ment, or presenting a contestation, are taken as abandonnant of the 
via executiva in favor of the via ordïnaria. The writ of provisional 
seizure authorized by the Code of Practice, except in the case of ex- 
ecutory process, when seizure is authorized after three days' notice, 
contemplâtes a suit, citation, either personally or by publication, an 
answer, an issue joined, a hearing, and a judgment. If such writ 
should be permitted as has been asked and issued in this case, it seems 
probable tha,t we might be called on to hold that plaintiff, by proceed- 
ings looking to an answer and contestation, has changed the execu- 
tory process into an ordinary suit for foreclosure of a mortgage. 

"We therefore incline to the opinion that the provisional seizure re- 
ferred to in paragraph 1 of article 285 of the Louisiana Code of Prac- 
tice is the seizure authorized after three days' notice to the debtor to 
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pay, winch seizure is provisional in that it may be Bet aside for the 
reasons set forth in the Code. 

The "provisional seizure" issued in thi3 case not being warranted 
by the equity rules and praotice, and not being incidentai to "exeeu- 
tory process" under the Code of Practice of Loaisiana, and therefore 
not warranted by rule 39 of this court, must be discharged and vacated. 
The order for "executory process," pure and simple, we feel compelled 
to maintain. It is therefore ordered that the provisional seizure is- 
sued in this case be dismissed, with costs, and that defendant's mo- 
tion to quash the "executory process" be dismissed, with costs. 

Billings, J., concurs. 



Fink v. Queen Ins. Co. 1 

{Circuit Court, E. D. Louisiana. January 24, 1885.) 

Fiée Insubamcb— Refoemation ov Policy. 

Where it appears that an insurance policy against loss by flre was issued to 
secure a mortgage of the insured property, but by mistake was made in the 
naine of the owner of the property, instead of the mortgagee, who was the con- 
tracting party for the insurance, and the property wasdestroyed by flre during 
the term of the policy, it is against equity to permit the insurance Company to 
set up its mistake and the actions of the owner to defeat the claim of insurance 
.under the contract, and thecontiactwas reformed and judgment given against 
the insurance company in favor of the mortgagee for the amount of his mort- 



In Chancery. 

B. B. Forman, for complainant. 

J. Ad. Rozier, for défendant. 

Paedee, J. This cause came on to be heard upon the bill, answer, 
exhibits, and évidence, and waB argued; and, it appearing to the 
court that the complainant, Peter Fink, owned a debt secured by 
mortgage, and had paid taxes on the property insured, and described 
in the bill, exceeding in the aggregate $700, and did make a contract 
of insurance of said mortgage interest with the défendant for said 
amount of $700, and that the policy, by mistake, was made in the 
name of Mrs. A. S. Lacey, the owner, as the assured, instead of in the 
name of said Peter Fink, the real contracting party, and whose mort- 
gage interest was intended to be assured; and it appearing that the 
mortgaged property was destroyed by iire during the term of the pol- 
icy, to the loss of the said mortgagee of over $700; and that it is 
against equity to permit the défendant to set up its mistake and 
the actions of Mrs. A. S. Lacey, who was no party to the contract, to 

^Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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defeat the claim of insurance under said eontraet, — it is thereupon 
and therefore ordered, adjudged, and decreed by the court that the 
policy of insurance dated twentieth of April, 1881, issued by the de- 
fendant to Peter Fink, be reformed, so as to read as follows in its 
Bubstantive parts, to-wit : 

"The Queen Insurance Company, of Liverpool and London, England, in 
considération of twelve 50-100 dollars paid to it by Peter Fink, do hereby in- 
sure said Peter Fink to the amount of seven hundred dollars against loss or 
damage by flre on the one-story frame shingled dwelling-house, $625, fences, 
$45, cistern, $30, situated on east corner Chestnut and Homer streets, in New 
Orléans, to secure and protect his claims secured by mortgage lien and priv- 
ilège upon the said property to the amount of seven hundred dollars, within 
and for the term of one year from the twentieth of April, 1881." 

And it isfurther ordered, adjudged, and decreed that the défendant, 
the Queen Insurance Company, of Liverpool and London, England, 
do pay to the said plaintiff, the said sum of $700, with 5 per cent. 
per annum interest from the twentieth of January, 1882, until paid, 
and the cost of tins suit, to be taxed by thé clerk of the court. 



Baltimore & Ohio Tel. Co. v. Western Union Tel. Co. 1 

(Circuit Court, E. D. Louisiana. October 24, 1884.) 

Telegraph Companies — Exclusive Privilèges — Contract against Public 
Policy. 

A eontraet between a telegraph company and a railroad company, by winch 
it is attempted to give an exclusive right to the former to build and operate a 
telegraph line over the lines and right of way of the railroad company, and by 
which the railroad company agrées to discriminate in the carnage and rates of 
freight against competing telegraph companies, being against public policy, is 
absolutely null and void. 

In Chancery. On motion for an injunction. 

James B. Beckwith, for complainant. 

Thomas L. Bayne and George Denegre, for défendant. 

Pardee, J. This cause came on to be heard on the motion of the 
complainant for an injunction pendente lite, and was argued by coun- 
sel, whereupon it is considered by the court that the several clauses 
in the eontraet of May 9, 1879, between the Western Union Telegraph 
Company and Morgan's Louisiana & Texas Railroad & Steam-sbip 
Company, and in the eontraet of October 17, 1879, between the West- 
ern Union Telegraph Company and the Louisiana & Western Eailway 
Company, by which the said Western Union Telegraph Company is ap- 
parently given the exclusive right of building and operating a telegraph 
Une over the lines and right of way of said railroad companies, and 
by which the said railroad companies agrée to discriminate in the car- 

JReported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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riage and rates of freight against competing telegïaph companies, (be- 
ing against publie policy and in violation of law,) are absolutely null 
and void as against the complainant herein, and ought not in justice 
and equity to be alleged, pleaded, or set up against said complainant by 
said Western Union Telegraph Company in any suit or at any place ; 
and considering, further, that the matters set up in the bill herein and 
the exhibits produced are within the equity jurisdiction of the court, 
and call for the exercise of the équitable writ of in junction, it is ordered 
that an injunction pending this suit issue as prayed for ; with the con- 
dition, however, that the said injunction shall not be taken or con- 
strued as enjoining or prohibiting proceedings in any state court. 



VlTERBO V. FrIEDLANDEB. 1 

(Circuit Court, E. D. Louisiana. June 9, 188S. 

1. Lease — Loss of Thing Leased. 

Under the Louisiana law a lease is dissolved by loss of the thing leased, (La. 
Civil Code, art. 2728 ;) and a lease shall end if the thing leased be destroyed by 
an unforeseen event. La. Civil Code, art. 2697. 

2. Same— -Overflows not Unforeseen Events. 

It is the settled jurisprudence of the state of Louisiana that crevasses and 
overflows of the Mississippi river are not unforeseen accidents, and this is in 
accordance with the natural state of thirjgs as they exist in the alluvial portion 
of Louisiana. Jackson v. Michel, 33 La. Ann. 723, folio wed. 

In Chancery. S. C. 22 Ped. Eep. 422. 

Charles Louque, for complainant. 

Geo. H. Braughn, Chas. F. Buck, and Max DinHespeil, for défend- 
ants. 

Pardee, J. This cause was on application and consent of both 
parties referred to one of the masters of this court. His report cov- 
ers ail the issues in the case, and seems to be in accord with the év- 
idence. His findings are as follows : (1) That the property leased 
■was not destroyed; (2) that the loss of the growing crop, the partial 
filling of the canals and ditches, and the washing away of the bridges, 
were not caused by an unforeseen event ; (3) that the plantation is as 
suitable for cultivation as a sugar plantation, if not in better con- 
dition, as it was prior to the overflow, and that the clearing of the 
canals and ditches and the repairing of bridges are incidents neces- 
sary to the cultivation of a sugar plantation ; (4) that equity can give 
no relief to complainant, and that his bill should be dismissed, with 
costs. 

The exceptions filed attack the entire report and conclusions, and 

'Eeported by Joseph P. Hornor, Esq., of the New Orléans bar. 
Eeveraed, see 7 Sup. Ct. Kep. 962. 
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the arguments in support of the exceptions cover the entire issueB be- 
tween the parties. As to the amount and extent of the damage result- 
ing to the leased property by the crevasse and conséquent overflow, 
there is little, if any, dispute, either in évidence or in argument. The 
plant and stubble cane was destroyed, the ditches were, some partially 
and some wholly, filled, the canals were partially filled, and the bridges 
generally swept away. The water remained over the land until July, 
and when the water retired a deposit of sand was left over the land of 
from three to six inches. To cultivate the place as a sugar planta- 
tion the following year, 1885, would require the cleaning out and re- 
opening of the ditches and canals, the replacing or rebuilding of the 
bridges, and the obtaining and planting of seed cane, ail of which 
would require considérable outlay and expense, particularly if the 
plantation should be put in the condition it was in at the date of the 
crevasse. So that if we dispose of the conclusions of the master, we 
dispose of the case. 

1. The thing leased is described in the notarial act of lease as "a 
certain sugar plantation, situated in the parish of St. Charles, in this 
state, known as Friedlander's plantation, * * * and with said 
plantation (which embraces ail the land in said parish owned by said 
lessor) are also leased ail the buildings, out-houses, fences, and other 
appurtenances thereof, consisting of," etc. 

Then follows a minute description of the sugar-house and machin- 
ery, and ail the buildings and surroundings, etc., not one nor any of 
which are shown to hâve been impaired or lost. In fact none of the 
property so described as leased has been wholly or partially destroyed 
by a foreseen or unforeseen event, and there can be no question that 
if the contract between the parties had gone no further as to the prop- 
erty to go into the possession of the lessee, no argument even could 
be had about the matter. But it is contended that as the property 
leased is generically described In the lease as "a sugar plantation," 
and as the contract between the parties contains this provision, to- 
wit: 

"And the said lessor further declared that he does hereby give unto said 
lessee ail of the growing cane crop of 1883, now standing in the fleld, which 
the said lessee expressly binds himself to plant as seed cane on said planta- 
tion, and to reimburse said lessor for said cane crop, said lessee binds himself 
to leave on said plantation, for the sole use and beneflt of said lessor at the 
termination of this lease, December 15, 1888, eighty-ftve acres of full standed 
seed cane, (such as is usually called first year's stubble,) which has been thor- 
oughly cultivated, eut at the proper time for saving seed, and caref ully wind- 
rowed, especially for seed; and, in addition thereto, said lessee shall also leave 
on said plantation, for said lessor, not less than 200 acres of stubble from 
what is called plant cane, which shall be properly protected in the ground:" 

— and as the seed cane so given was planted on said place, and was 
destroyed by the crevasse, together with the bridges and ditches, — 
that the thing leased was a sugar plantation, with growing and stand- 
ing cane, and the necessary appliances and conditions to grow and 
v.24f,iio.7— 21 
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raise each year sugar, and that the "thing" so leased has been de- 
stroyed. 

The term "sugar plantation," used in the lease to dénote the prop- 
erty leased, may or may not, by itself, mean a plantation ditched and 
bridged, and supplied and appareled with adéquate machinery, and 
furnished with seed cane, and planted cane, and stubble cane, ail req- 
uisite to the présent growth and production of sugar, but as used in 
the lease it is undoubtedly limited and explained by the circumstantial 
description of exactly what was leased. The very terms thereafter 
used with référence to the cane then in the field, and the obligations 
entered into with référence to it, show that such cane was not leased, 
but was loaned for consumption, and the effect of such loan was that 
the cane became the property of the lessee of the plantation. See 
Civil Code La. arts. 2910j 2911. In this case I think it is clear 
that the thing leased has not been destroyed. 

2. In view of the first conclusion I deem it of little importance 
whether the crevasse and overflow, resulting in the damage aforesaid, 
was or not an unforeseen event. Under Louisiana law the lease is 
dissolved by the loss of thing leased. See article 2728, Civil Code La. 
It is true that in article 2697 of the Code it is provided that the lease 
shall end if the thing be destroyed by an unforeseen event, but it seems 
to me that article 2728, supra, is ail embracing, and as it is without 
condition, and as by other articles of the Code the existence of the 
thing leased is essential to the life of the lease, (see articles 2692, 2710, 
Civil Code La.,) it matters little to the continuance of the lease how 
the thing leased is destroyed, if destroyed or lost at ail. However 
this may be, it is the settled jurisprudence of the state of Louisiana 
that crevasses and overflows of the Mississippi river are not unforeseen 
accidents. Vinson v. Graves, 16 La. Ann. 162; Masson v. Murray, 
21 La. Ann. 535; Jackson v. Michie, 33 La. Ann. 723; and this is 
in accordance with the natural state pi things as they exist in the 
alluvial portion of Louisiana, where the plantation in question is 
located. 

3. The third conclusion of the master is not exactly clear. He 
hardly means that a sugar plantation without canals and ditches, and 
bridges over the canals and ditches, is more suitable for cultivation 
than one with those ordinarily considered useful improvements. But 
taking his conclusion to mean that the alluvial deposit left on the 
place by the overflow has improved (probably) the fertility of the 
land, and the cleaning out ditches and canals, and the repairing of 
bridges, are usual and incidental to the cultivation of a sugar plan- 
tation, the conclusion is in accord with the évidence in the case. 

4. As to équitable relief, the complainant répudiâtes any demand 
for a réduction of rent, and claims a dissolution of the contract of 
lease, on two grounds: 

"(1) The destruction of the leased promises in the whole, or at leastin part; 
(2) the failure of the lessor to comply with the warranty of the lease to main- 
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tain the thing in a condition such as to serve for the use for which it ishïred, 
inasmuch as the use of it bas been much impeded, indeed, so mueh so that it 
may well be said that the use of it has entirely failed." 

No relief is claimed under the gênerai rules and principles of equity, 
as administered ordinarily in a court of chaneery. Indeed, it may 
be doubted if any could be given. See Story, Eq. Jur. §§ 101, 102; 
Pom. Eq. § 823. The complainant is then, of course, remitted to 
the Louisiana Code for authority to grant such relief as he asks. 
From the facts found by the master the thing leased haa not been 
destroyed in whole or in part, the crops on the place forming no part 
of the thing leased; and if they do, and were destroyed by an unfore- 
seen event, for such destruction the Code only gives an abatement of 
rent, (Code, art. 2743,) which, as has been said, is repudiated by the 
complainant. 

The Code, article 2692, expressly stipulâtes that the lessor is bound 
to maintain the thing in a condition such as to serve for the use for 
which it is hired; but, except as provided in article 2699, failure to 
keep in repair or condition does not annul the lease, for in such case 
the lessee is required to make the repairs himself and deduct from 
the rent, (article 2694;) and in this case it may be noted that com- 
plainant, in his supplemental bill, admits that by his contract he was 
to keep the place in repair. Article 2699, supra, is as follows: 

"If, without anyfault of the lessor, the thing cease to be fit for the purpose 
for which it was leased, or if the use be much impeded, — as, if a neighbor by 
raising his walls shall intereept the light of a house leased, — the lessee may, 
according to circumstances, obtain the annullment of the lease, but has no 
claim for indemnity." 

The thing leased in this case was for the purpose of serving as a 
sugar plantation, a place on which cane was to be grown, thereafter 
to be made into sugar; and it is vigorously contended that it has 
"ceased to be fit for that purpose," and that its "use ha3 been much 
impeded." The argument is that as the ditches and canals are filled 
up and ail the seed cane destroyed, requiring great labor and expense 
and much delay to put the place in the condition it was before the 
overflow, and so as to make sugar cultivation thereon profitable, the 
thing has ceased to be fit, and the lessee is much impeded within the 
terms and meaning of article 2699, supra. 

The facts in the case do not warrant the findingthat the place has 
ceased to be fit for a sugar plantation. It is incontestable that it can 
be used for the purpose of growing cane and making sugar ; labor 
and expense are ail that is required, and I take it they are always re- 
quired ; and this place can differ from others in that respect only in 
requiring more of each. Nor can it be said that the lessee by the 
overflow is much impeded in the use of the place. If the water had 
remained, and now covered any considérable portion of the place, 
there would be much impediment in the use of the thing, but as the 
facts appear the lessee has the full, unobstructed use of the thing he 
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leased. The case is that complainant has lost orops, and the présent 
prospect of making profitable crops, and under his contract, accord- 
ingto équitable and Louisiana jurisprudence, he muBt bear his loss, as 
he does not bring his case within the provisions of article 2743, Civil 
Code La., for an abatement of the rent. There is no adjudicated 
Louisiana case cited that supports the complainant's demand for an- 
nullment of the lease on the ground that the défendant has failed to 
comply with the obligations of the contract. The Louisiana cases 
cited by the master are adverse. See Dussnau v. Génères, 6 La. Ann. 
279; Denman v. Lopez, 12 La. Ann. 823. 

A few words as to the French authorities cited: 

The extracts from Troplong (Troplong du Louage des Choses, c. 
695, 697) on the effects resulting from the loss of the fruits and the 
harvest from fatal circumstances and through violent perturbations, 
and claiming that the fruits not gathered are at the risk of the lessor, 
are taken from his commentaries on articles 1769, 1770 of the Code 
Napoléon, relating solely to the réduction of the rent in case of the 
loss of the harvest. 

The extract from 6 Marcadi, 499, is an insolated extract from bis 
commentary on article 1771, Code Napoléon, in relation to the loss 
of fruits separated from the soil. The extract from the same author, 
volume 6, art. N. C. 1720, is from a commentary on article 1720 
of the Code Napoléon, the place of which is supplied in the Louis- 
iana Code by articles 2693 and 2694, in relation to the repairs made 
by the lessor. A comparison of the two codes will show that the 
Louisiana Code goes further than the Code Napoléon in this: that it 
provides that in case of the refusai of the lessor to make the repairs, 
the lessee may cause them to be made at the lessor's expense. 

The case of De Silly G. de Pommer eau, Journal de Palais, 1872, p. 
939, which counsel cite "as having the advantage of presenting pre- 
cisely the features of the présent cause," has been misapprehended, as 
in that case the Court of Cassation refused to rescind and annul the 
lease, but held that the rent might be reduced, and so ordered. No 
adjudicated French case is cited which justifies the court in conclud- 
ing that the French jurisprudence in cases similar tothe présent dif- 
féra from our own. 

The complainant's case is a hard one, and if the justification could 
be found, either in Louisiana law or the gênerai principles of equity, 
I should be very glad to afford him relief, even to compelling the de- 
fendant, who is in no wise in fault, to share part of the inévitable 
loss; but as I understand the case, under the authorities, the com- 
plainant can hâve no réduction of rent, because the overflow was not 
an accident of such an extraordinary nature that it could not hâve 
been f oreseen by either of the parties at the time the lease was made, 
(Civil Code La. art. 2743;) nor can he hâve a dissolution or annul- 
aient of the lease, because the thing leased has not been destroyed 
in whole or in part by an unforeseen event, (Civil Code La. art. 
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2697;) nor lost, (Civil Code La. art. 2728;) nor bas it ceased to be fit 
for the purposes for whieh it was leased, (Civil Code La. art. 2699 ;) 
nor is the use of it much impeded. Civil Code La. art. 2699. 

The exceptions to the master's report will be overruled, with costs ; 
and the report will be confirmed and homologated, and the défendant 
will be allowed to take a decree dismissing the complainant's bill with 
costs. 



The Quantico Cotton. 1 
Evans and others v. State Nat. Bank. 1 
(Circuit Court, E. D. Louisiana. Juue 20, 1885.) 

CONVEBSIOW AND SPOLIATION. 

In order to hold a party for an alleged conversion and spoliation, it is neces- 
sary to prove, either that he or liis agents participated in the conversion, or 
received or beneflted by the proceeds of the conversion, in whole or in part. 

In Chancery. 

Albert G. Brice and Albert H. Léonard, for coniplainant. 

James McConnell, for défendant. 

Pakdee, J. The facts as claimed by complainant are as follows: 
On December 27, 1859, S. D. Linton, a very wealthy planter, exe- 
cuted a mortgage on a valuable plantation situated in the parish of 
Eapides, known as the "Quantico Plantation," and on the improve- 
ments thereon, and the stock, eattle, horses, mules, farming utensils, 
implements of husbandry, and 195 slaves thereto attached, to secure a 
debt of $130,000, which he owed his commission merchants, W. & D. 
Urquhart, of New Orléans, evidenced by 12 notes, each for $10,- 
833.33^-, drawn to his own order and by hitn indorsed, maturing 
January 10-13, February 10-13, March 10-13, and March 15-18, of 
years 1861-62-63. A few days after, the Louisiana State Bank, now 
the State National Bank, discounted three of said notes, viz., those 
maturing Pebruary 10-13, March 10-13, and March 15-18, A. D. 
1862, and received four of said notes, viz., those maturing January 
10-13, 1862, February 10-13, March 10-13, and March 15-18, 1863, 
as collatéral to secure payment of note given by W. & D. Urquhart 
to the bank for money borrowed equal to the face amount of the notes 
pledged. 

The ability of Linton to provide for his notes was not questioned 
by bimself or those who held them. They would doubtless hâve been 
met when due, but shortly before the notes first falling due matured, 
the country was precipitated into a révolution. Louisiana seceded, 

1 Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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joined other states in creating the Southern Confederacy, and mar- 
shaled ail her resourçes to meet the shock of rapidly approaching 
war. The state became a military camp; her people were wild with 
excitement ; the ordinary affaire of life were ignored or neglected, and 
confusion reigned. 

In viewof probable contingentes, Linton (as he stated under oath) 
effected an arrangement by winch the notes falling due in 1861 were 
extended one year. Such being the situation, on March 15, 1861, W. 
& D. Urquhart, who, for some cause, real or fancied or feigned, con- 
sidered, or affected to consider, themselves in some manner aggrieved 
by Linton, instituted in the Fourth district court of Orléans parish a 
Buit against him for $3,108, based on an open account, and on com- 
missions alleged to be due on cotton, which they claim should hâve 
been shipped to them by Linton. On the same day, and in the same 
court, David Urquhart, one of the firm of W. & D. Urquhart, insti- 
tuted cause No. 14,665, entitled David Urquhart v. S. D. Linton, — a 
suit for executory process. In the pétition signed by J. K. Elgee, at- 
torney, it is alleged that Linton is indebted to Urquhart in the sum 
of $32,500, with interest for three of the notes hereinbefore mentioned, 
viz., those maturing respectively January 13, February 13, and March 
13, 1861. The mortgage executed by Linton is made part of the pé- 
tition, and an order of seizure and sale prayed for. On the same 
day an order of seizure and sale was granted, directing the sherifï 
of Rapides parish to seize and sell the property mortgaged, for cash, 
to satisfy amount sued for, "and on such terms of crédit as will cor- 
respond with the falling due of the remaining nine notes, set forth and 
described in the act of mortgage aforesaid." 

A writ of seizure and sale issued in said cause, No. 14,665, directed 
to the sheriff of Eapides parish, under which that officer advertised 
the mortgaged property for sale on the firat Saturday in May, 1861. 
This writ does not appear in the transcript; it was neither executed 
nor returned, and was destroyed, with ail other papers of the sheriff's 
office, when the court-house of Eapides parish was burned by the féd- 
éral army, in 1864. The sherifï made a mère paper seizure, if any. 
He certainly did not take actual possession of the property mortgaged; 
it remained in Linton's possession, and was managed and controlled 
by him, through his overseers and agents, until August, 1863. The 
exécution of this writ was enjoined by Linton, who, on April 20, 1861, 
instituted, in Fourth district court of Orléans parish, suit No. 14,846, 
entitled S. D. Linton v. D. Urquhart. In his pétition Linton alleged 
that, by agreement between himself and Urquhart, the time for pay- 
ment of ail notes which on their face matured in 1861, including those 
sued on by Urquhart, had been extended one year. On Linton's af- 
fidavit to that effect, and in accordance with the prayer of his péti- 
tion, an injunction was granted by the judge of the Fourth district 
court against D. Urquhart and the sheriff of Eapides parish, ordering 
them to suspend the sale of said mortgaged property under the said 
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writ of seizure and sale issued in the suit of D. Urquhart v. S. D. Lin- 
ton, No. 14,665, until the final hearing and décision of the suit insti- 
tuted by Linton v. Urquhart. On this order writs of injunction were 
issued to David Urquhart and to the sheriff of Rapides. No further 
action has since been taken in said cause. 

In April, 1862, the fédérais captured New Orléans, and in a short 
time thereafter occupied and held, until the close of the war, a con- 
sidérable portion of southern Louisiana. Meanwhile their fleet as- 
cended the Mississippi river and the Red river, and some time in the 
spring of 1863 held Alexandria, on Red river, in Rapides parish, for 
a f ew days, the Confédérale forces resuming possession when the gun- 
boats withdrew; and from that time until the Banks expédition ar- 
rived in Rapides, in the spring of 1864, the Confederate army held 
the parish, and the Confederate government was paramount therein. 
It was évident, however, that the fédérais could occupy Alexandria or 
any other place on a river navigable by their gun-boats whenever they 
desired to do so, and this fact was well known by the parties through 
whose combined action Linton was despoiled of his property. 

In the month of April or May, 1863, Linton, accompanied by his 
wife, went to the Quantico plantation. It was then in his possession 
and under his exclusive control. He placed an overseer or manager 
in charge of the place; employed an engineer, — there being a steam- 
gin on the plantation, — and, remaining only a short time, went to 
Texas, and from there to Cuba, and from there, in the fall of 1863, 
to Europe, where he remained until after the close of the war. 

On the twenty-first day of August, A. D. 1863, J. K. Elgee, the 
same attorney who represented Urquhart and Cohen in their suits 
against Linton, instituted in the parish of Rapides two other suits 
againBt Linton, — one in the name of Urquhart, and one for the Louis- 
iana State Bank, — in which suit two writs were issued by the clerk 
of the district court of Rapides, and by that officer placed in the hands 
of the deputy-sheriff of the parish, John Cléments, then in full and 
sole charge of the sherhTs office, the sheriff being absent in the Con- 
federate army. 

Under thèse writs, and acting under written instructions given by 
J. K. Elgee, attorney of the plaintiffs in said suits, Cléments seized 
some 1,800 baies of cotton, (or rathercotton amounting to some 1,800 
baies, only a portion of it being baled at the time,) the property of S. 
D. Linton, and then on the Quantico plantation; served notice of 
seizure on William Morris, who had been left in charge of the planta- 
tion when Linton went to Europe; and, still acting under Elgee's writ- 
ten instructions, appointed J.Madison Wells keeper of the property he 
seized, and put him (Wells) in possession of same. Thèse suits, writs, 
instructions of Elgee, attorney, and sheriff 's returns, showing seizure, 
were ail destroyed with the court-house of Rapides parish, when that 
building was burned, in 1864. Some montas after Wells had been put 
in possession of Linton's cotton, he left Rapides parish and came to 
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New Orléans, where he remained some time, became a candidate for 
the office of lieutenant governor of Louisiana, at an élection held 
under fédéral auspices in February, 1864, and was elected. Mean- 
while, Gen. Banks was moving northward on his Ked river expédition, 
and Wells returned to Kapides with him. The expédition continued 
on to Mansfield. On his return, Wells chartered a railroad which ran 
from Alexandria through the Quantico plantation to Lecompte, and 
by means of this railroad removed to Alexandria ail of the cotton 
which he held as keeper. The fédéral forces were repulsed at Mans- 
field and retreated, making, however, a stand at Alexandria for several 
days. During their stay, Wells managed to ship on government trans- 
ports, which accompanied the Banks expédition, the cotton which he 
had brought into Alexandria from the Quantico plantation. A por- 
tion of the same, about 1,000 baies, was carried to New Orléans, ani 
the balance, about 800 baies, was taken up the Mississippi river to 
some point in Illinois. The cotton which arrived at New Orléans was 
consigned to and received by C. A. Weed & Co., who sold same and 
paid to Wells net proceeds thereof, some $340,000. The évidence 
gives no further account of the cotton, worth at that time at least 
$300,000, which went up the Mississippi river. 

Linton, absent in Europe, had no knowledge of the seizures made 
in 1863, or of the removal of his cotton, and died ignorant of the 
facts. In 1866 he was interdicted by one of the courts of Paris, 
France, where he then resided, and soon thereafter, to-wit, in the 
early part of the year 1867, died. Meanwhile, after the close of the 
war, and some time in the fall or winter of 1865, Linton, with his wife, 
came back to Louisiana, remaining in New Orléans some months. 
Linton's mental condition, however, prevented him from learning the 
true condition of his affaira, and his wife, reared in luxury, was ab- 
solutely without any expérience in matters of business. They re- 
turned to Paris some time in the year 1866, no wiser than when they 
left there. Linton died in Europe as stated. His widow remained 
there until the winter of 1869-70, when she returned to this country, 
where she has since lived. Some time after her return she was in- 
formed of the facts hereinbefore stated, and thereupon commenced a 
struggle, against desperate odds, to compel the spoliators to account 
for the property which they had wrongfully taken. 

Before proceeding further it may be well to state: (1) That the 
Louisiana State Bank was, some time since, changed into a national 
bank, and is now known as the State National Bank. It is conceded 
that the State National Bank succeeded to ail the rights and is liable 
for ail obligations of the Louisiana State Bank. For convenience it 
will be referred to as the bank. (2) The succession of Linton is 
now represented by the complainant, Marie P. Evans, his widow, ex- 
ecutrix of his last will, in which she is constituted his sole universal 
legatee. 

The State National Bank, the only contesting défendant, in a 
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lengthy answer, responsive to the bill and amended supplemental 
bills, dénies ail participation in and responsibility for any and ail 
acts charged by the complainants, so far as any liability is sought to 
be attached to the bank. 

From the évidence in the case I find : 

1. The seizure of the Quantico plantation in the suit of Urquhart 
v. Linton, No. 14,665 of the docket of the Fourth district court of 
New Orléans, was actual seizure, and thereunder J. M. Wells was 
appointed keeper, and as such keeper had possession. This appears 
by the averments of complainants' bill; by the record of the case 
No. 14,665; by the judicial allégations and admissions of Linton in 
his suit, No. 14,846, of the same court, for an injunction; by the 
testimony of Wells, who swears he was appointed keeper under the 
process which issued from the Fourth district court of New Orléans; 
and by the testimony of the complainant herself, who swears that in 
the early spring of 1863 she was herself on the plantation, and that 
the property was then in the possession of Gov. Wells, who was liv- 
ing on the place in possession and charge. 

2. It is not satisfactorily shown that any suit was entered by the 
Louisiana State Bank against Linton in 1863, nor that any seizure of 
Linton's property was made in that year on behalf of the bank. Neither 
the original in this case nor any of the supplemental or amended bills 
allège any such suit and seizure; the only allégation on the subject 
being, "that during the time of such occupation by said David Ur- 
quhart, and on or about the twenty-first of August, A. D. 1863, the 
défendant the State National Bank of the city of New Orléans, then 
known as the Louisiana State Bank, joined with the said défendant 
David Urquhart in the possession of the said above mentioned and 
described pièce or parcel of land, and continued in such possession 

and occupancy until on or about the day of January, A. D. 

1869." 

Such suit and seizure were very unlikely proceedings to be had at 
that time. The State Bank was in the hands of loyal liquidators, ap- 
pointed by the gênerai commanding the United States forces in Louis- 
iana; the parish of Eapides was at best debatable ground, with none 
but a Confederate court and officers ; and whether such a suit was in- 
stituted in Eapides or Orléans parish, it is not likely that a seizure 
could hâve been made in Eapides, except, perhaps, in the latter case, 
during the short time the fédéral troops occupied the parish in 1863, 
and any such seizure would hâve been vain and illusory. The main 
witness on this point, Cléments, who testifies that he was the deputy- 
sheriff that made the seizure, says the suit was instituted in Eapides, 
and was during the fédéral raid of 1863, which, he says, lasted about 
10 days, and that he then and there appointed Wells keeper. The 
witnesses Mrs. Morris and Jackson Johnson, whose testimony was 
taken 21 years after, are certain that Cléments made the seizure at the 
suit of the bank, on process from Eapides parish, in August, 1863, 
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and then and there appointed Wells, keeper. Henry Perkins, uncle 
ûf complainant, and to some extent agent for Linton, swears he was 
on the place in September or October, 1863 ; that Wells was in charge 
as keeper; that he saw his authority, and it was signed by Neal, the 
sheriff. 

■ Wells swears that he was appointed under process from the Fourth 
district court in New Orléans, and in this he is corroborated by the 
appointment (a copy of which is in record 14,665) from said Fourth 
district court. It is argued strenuously that as both complainant 
and défendant agrée that in 1865 the court-house and records of Bap- 
ides parish were destroyed, that the papers presented in 1865, in the 
Fourth district court, purporting to be the original order of seizure 
and sale in No. 14,665, and the appointment thereunder of Wells as 
keeper, were manufactured for the occasion. The high character of 
the attorneys appearing at that time in this case, one of whom (Sen- 
ator Jonas) swears that he saw the originals, forbids the court from 
euch conclusion. And what more natural than that Gov. Wells, as 
keeper, should hâve in his possession his appointment as keeper? 
Henry Perkins, whom the complainant ought not to dispute, swears 
that Wells showed it to him in September or October, 1863. 

It seems to me, from ail the circumstances in proof, that Deputy- 
Sheriff Cléments, from lapse of time and confusion of seizures, is 
mistaken, and that the witnesses Mrs. Morris and Jackson Johnson 
are not entitled, under the circumstances, to much crédit when they 
swear so positively as to the bank's being creditor in a suit between 
other parties 21 years before. The history of this case, as shown by 
the pleadings, strongly tends to show that their testimony was an 
after-thought or lucky find for the complainant, if not to themselves. 

3. The évidence does not show that the bank had any hand in the 
removal and conversion of cotton from the Quantico plantation at 
any time during or after the war; nor that any agents of the bank 
had anything to do with such removal and conversion. There is a 
great deal of hearsay évidence to the efîect that Wells and the parties 
who assisted in bringing cotton out of Red river in 1864, and in 
selling and disposin 6 of it, said at times that "the bank had an in- 
terest," — "that the bank had a lien;" "that Wells said, in removing 
cotton from Quantico, he acted as agent of the bank;" "that Weed & 
Go. said it was cotton which had been seized by some bank;" but 
there is no évidence shown that any agent of the bank had anything 
to do with the removal and conversion of any cotton, except that of 
V. A. Ward, secret service officer, who says that he reported to Col. 
C. W. Kilbourne, provost marshal, that cotton was brought to New 
Orléans on government transports àttaehed to the Banks expédition, 
and that J. Madison Wells had some connection with it; that there- 
upon Col. Kilbourne sent him (Ward) for J. M. Lapeyre, who came 
to the provost marBhal's office, and thereupon the "provost marshal 
asked him about the cotton that came down the river, supposing it to 
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be John A. Stevenson's, who had a contraot to bring in cotton winch 
the government had an interest in to a certain extent, and he said no; 
it was cotton that he had got a permit to bring in. It was Madison 
Wells' cotton, which the bank had a lien upon." 

Col. Kilbourne, the provost marshal, testifi.es that he sent for La- 
peyre at the instance of Gen. Bowen, and that the interview with La- 
peyre was in the présence of Gen. Banks, Gen. Bowen, and hirnself, 
and that Lapeyre explained that it was not Stevenson's cotton, but 
cotton purchased with nioney belonging to some other fund, and he 
says nothing of any claim on the part of the bank. Now Lapeyre 
had been président of the Louisiana State Bank, and was, at that time, 
one of the three military liquidators and commissioners of the bank. 
That he was engaged in cotton spéculations, and was interested with 
Wells and others in the cotton brought from Eed river, may be con- 
ceded, and still the case is far from showing that in such interest 
with Wells he (Lapeyre) represented the bank, or pretended to do so. 
Nothing would be more natural, if Wells and others were engaged in 
spoliating the owners of cotton and bringing it in through the Union 
lines, than for them to answer that the bank had "an interest," or "a 
lien," well knowing that the bank was in the hands of a loyal com- 
mission, under the protection of the gênerai commanding, and that 
the bank held large mortgage interests on plantations, and on "Quan- 
tico" in particular. 

4. The case shows that on June 11, 1863, the commanding gênerai 
of the department of the gulf, by spécial order No. 138, appointed Col. 
C. C. Dwight, A. Miltenberger, and J. M. Lapeyre commissioners to 
effect the liquidation of the Louisiana State Bank, and ordered that 
the said commissioners enter upon the discharge of their duties im- 
mediately, and that accordingly, on the seventeenth of June, over the 
protest of the président and board of directors of said bank, the said 
commissioners took possession of ail the assets, affairs, and business 
of said bank, ousting the directors from ail control, and that the affairs 
and control of the bank remained in the hands of said commissioners, 
and out of the control of its légal board of directors, until Gen. Canby 
restored the bank and its affairs to the directors and stockholders in 
January, 1866. This period, from June 17, 1863, to 1866, covers the 
time of ail opérations complained of in the présent case. 

5. There is no évidence to show that any of the proceeds of the 
alleged spoliation and conversion of the "Quantico" cotton ever came 
to the hands of the bank, or to the hands of any of its agents for the 
bank; whilethe sworn answer of the bank, and the évidence of Sam- 
uel H. Kennedy, a director from before 1863 till now, and for many 
years président of the bank, and that of C. L. C. Dupny, cashier, is 
positive that the bank received no part or parcel of such proceeds ; 
and they are corroborated by the books and records of the bank cov- 
ering its entire history. 

The évidence in this case is very voluminous, and relates to raany 
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matters I find no time nor necessity to review, for they throw no light 
upon the issues as I understand them. It seems to me very clear that 
in order to hold the bank liable for the alleged conversion and spoli- 
ation it is necessary to find that either the bank, through its agents, 
participated in the conversion, or received or benefited by the pro- 
ceeds of the conversion in whole or in part. Under the évidence in 
tins case, and the facts as I hâve found them, neither of thèse is 
shown, nor is there under the évidence a well-founded suspicion that 
the bank was guilty of either. Whatever figure the agents of the 
bank eut in the whole matter (and we hâve proof only of the single 
déclaration of Lapeyre, military commissioner, as testified to by 
Ward) would not, in my judgmeut, bind'the bank, even if it had been 
in the control of its own agents; but when it is considered that at that 
time the bank was in the possession and under the control of the mil- 
itary authprities, and not under the control of its directors and stock- 
holders, it. would seem preposterous to hold the bank responsible for 
torts and wrôngs with which the stockholders and directors had noth- 
ing to do, and that, too, on flimsy hearsay évidence, only supporte d 
by Ward, who is directly contradicted by Kilbourne. That wrongs 
were committed by the military liquidators, and that the bank rati- 
fied them by its stockholders resuming control, is an assumptîon with- 
out proof, and a conclusion that does not follow. 

A decree will be entered dismissing the bill and amended supple- 
mental bills as to the State National Bank, with costs. 



Seignouret v. Home Ins. Co. and others. 1 

{Circuit Court, E. D. Louisiana. July 2, 1885.) 

Cobpohations — Réduction of Capital Stock. 

Under the laws of Louisiana authority to increase the capital stock of a cor- 
poration must be express. As the constitution and laws of Louisiana provide 
for the increase of the capital stock, but are silent as to a decrease, the power 
to reduce the stock of a corporation was intentionally denied. 

In Chancery. 

E. H. Farrar and E. B. Kruttschnitt, for complainants. 

Chas. B. Singleton, Richard H. Browne, B. F. Choate, for défend- 
ants. 

Pardee, J. The suit is brought to restrain the Home Insurance 
Company from reducing its capital stock. The question is one of the 
power of the company, and not of the propriety of its proposed ac- 
tion. It is well-settled corporation law, "that a corporation has 
no implied authority to alter the amount of its capital stock where 

1 Heported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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the charter has definitely fixed the capital at a certain sum. The 
shares of a corporation can neither be increased nor diminished ia 
number, or in their nominal value, unless this be expressly author- 
ized by the company's charter." Mor. Priv. Corp. § 230. See Tayl. 
Priv. Corp. § 133; Green's Brice's Ultra Vires, 158; Oranger' s Life Ins. 
Co. v. Kamper, 73 Ala. 325. And it is understood that the same law 
prevails in Louisiana. See Percy v. Millauclon, 3 La. 569. Article 
239 of the constitution of Louisiana prohibits increase of stock of 
corporations, except in pursuance of gênerai laws. See, also, act 26 
of 1882, of the Laws of Louisiana, specifically providing the mode and 
manner by which the stock of corporations may be increased. See, 
also, section 693, Eev. St. La. From thèse Louisiana authorities it 
seems clear that the authority to increase the capital stock of a cor- 
poration must be express. It would also seem that, as the constitu- 
tion and the law thereunder provide for the increase of the stock, but 
are silent as to a decrease, the power to decrease the stock of a cor- 
poration was intentionally denied. 

Ail the authorities examined, and the nature of things, are to the 
effect that a decrease of capital stock affects injuriously more parties 
and interests than would an increase; increase of capital being gen- 
erally considered to be bénéficiai to shareholders and creditors alike, — 
to the former as tending to diminish and not toadd to their individual 
risks; to the latter as increasing the amount of their security. See 
Green's Brice's Ultra Vires, 160. 

In Percy v. Millaudon, supra, Judge Martin, speaking of the at- 
tempted réduction of the capital of the Planters' bank, says: 

"Creditors and customers hâve a claim to the préservation of the capital 
in its original integrity, for the faith of which they accept the notes of the 
institution, deposit their money, and lodge paper for collection. So has the 
public, on account of the advantages which the législature has stipulated the 
v>ank should afford, as a considération for the immunities and privilèges which 
tbe charter confers. So hâve the stockholders, on account of the profits which 
they hâve a right to expect on the investments they hâve respectively made." 

I do not understand counsel for défendant to Beriously deny that 
the authority to increase or decrease the amount of capital stock of a 
corporation must be express; but he claims that to corporations cre- 
ated under the gênerai law, as the Home Insurance Company was, 
the power to increase or diminish stock is given by section 687, Bev. 
St. La., which reads: 

"It shall be lawful for the stockholders of any corporation, at the gênerai 
meeting convened for that purpose, to make any modifications, additions, or 
changes in their act of incorporation, or to dissolve it with the assent of three- 
fourths of the stock represented at such meeting; any such modification, ad- 
dition, change, or dissolution shall be recorded as required by the preceding 
section." __. 

And he contenda that his construction of the power given in said 
section has been sanctioned by long-continued practice and usage 
among the corporations of the state, and the case proves that a num- 
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ber of leading insurance companies in the oity of New Orléans, under 
such construction, hâve either increased or decreased their capital 
Btock. Some bave done both. The législative construction of sec- 
tion 687 can be found in the proviso of section 693, "provided that 
nothing in this act Bhall be so construed as to authorize an increase 
in the capital stock of any railroad company." The judicial con- 
struction should be found in the reports of adjudged cases, but an ex- 
amination of the Louisiana Eeports shows no case where the question 
has been raised. It is a fair inference, then, that in every case where 
there has been an increase or decrease of capital stock, under author- 
ity claimed to be given by section 687, there has been unanimous 
consent of stockholders and creditors, which makes a very différent 
case from the présent one. 

While the Louisiana courts hâve not been called on to détermine 
whether an increase or decrease of the capital stock of a corporation 
is within the scope of section 687, and there are few if any cases from 
sister states, the English courts hâve construed similar provisions 
against the claimed authority. 

In Smith v. Goldsworthy, 4 Adol. & E. N. S. 430, it was held that a 
provision "that for the better conduct and management of the affairs 
of the company, it should be lawful for a spécial gênerai meeting 
called for the purpose, from time to time, to amend, alter, or annul, 
either wholly or in part, ail or any of the clauses of the Baid deed, or 
of the existing régulations and provisions of the company," did not 
authorize a réduction of the number and value of the shares of the 
company. Bee, also, Droitwich Patent Sait Co. v. Gurzon, L. E. 3 
Exch. 35; In re Ebbw Vale Steel, etc., Co. 4 Ch. Div. 827; In re Fi- 
nancial Corporation, Holmes' Case, L. E. 2 Ch. 714; Society v. Abbott, 
2 Beav. 559. For American cases, see Granger's Life Ins. Co. v. 
Kamper, 73 Ala. 325; Salem Mill Dam v. Ropes, 6 Pick. 23. 

The power to dissolve does not carry the power to change the cap- 
ital stock. Eeducing the capital stock is practically the dissolution 
of the company and the organization of a new company. It did ap- 
pear to mé on the hearing that the proposed action of the Home com- 
pany was not a réduction of the capital stock, for the capital and as- 
sets of the company are to remain the same. It seems that since the 
organization the capital has been nominal, to the extent that only by 
estimation has the actual capital of the company been equal to the 
par value of the shares, and the proposed action now is but to write 
off the par value of the shares so that the par value and the estimated 
value may be equal, thé actual capital not being affected, — the actual 
stock being the same after the proposed action as before. It seems 
clear to me that the writing off the value of shares is such an infringe- 
ment of the rights of property as can only be accomplished by consent, 
or a cleàr power given in the charter; However, I hâve concluded to 
treat the case as the parties hâve presented it, and not from this lat- 
ter view.' It seems perfectly clear to me that the proposed action of 
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the Home Insurance Company cannot be lawful over the protest of 
dissenting stockholders. 

The injunction issued in the case will be perpetuated in the decree. 



In re Intervening Pétition of Pratt and another, Partners, etc. 

Einq and others v. Ohio & M. Ky. Co. and others. 

{Circuit Court, D. Indiana. July 18, 1885.) 

1. Négligence — Vessel Passing through Draw — Doty of Bridge- Keepeb 
— Failure to Open Draw — SrGNALS. 

Semble, in cases where the draw of a bridge cannot be opened to an approach- 
ing boat promptly, the keeper of tbe bridge, by a proper signal, in answer to 
the boaVs whistle, should give notice of the fact ; and again, wJien ready to 
open the draw, should give a signal of the fact. 

2. Bamr— Duty op Vessel. 

Where the only notice a boat approaching with a tow of barges haa that a 
draw will not be opened is seeing it closed, it is not négligence on the part of 
the boat, after giving the proper signais, and there is no apparent reason why 
the draw should not be opened, to drop down under the slow bell until reason- 
able prudence requires a différent course. 

3. Same — Evidence— Contributoky Négligence. 

On examination of the évidence in tliis case, keld, that contribntory négli- 
gence on the part of the boat is not shown, and that the managers of the bridge 
were négligent, and lubie for the injury resulting tuerefi'oni. 

Chancery. On exceptions to master's report. 

F. Winter and U. J. Hammond, for petitioners. 

Harrison, Miller é Elam, for respondents. 

Woods, J. The master's report contains a sufficient statement of 
the case. It is a3 follows : 
"To the Honorable Court: 

" This is a claim against the receiver for injuries to a steara-boat and barges 
belonging to the petitioners, which injury, it is alleged, was occasioned by the 
négligence of the receiver's employés in the opération of a draw in a bridge 
over the Wabash river at or near Vincennes. 

"The steam-boat D. A. Goodin was descending the Wabash river between 
6 and 7 o'clock A. M. on the fourteenth of February, 1884, the river being 
at that time at a very high stage. It is alleged that the steamer approached 
the bridge in theusual and proper channel for passing through thedraw.and 
repeatedly gave the proper signal by sounding its whistle to notify the person 
in charge of the draw of the bridge of the approach of the vessei, and that it 
was desired to pass through. It is averred that the receiver's employés failed 
and omitted to open tha draw so as to permit the vessei to pass through, and 
negligently and wrongfully kept the draw of the bridge closed, by reason 
whereof the vessei, which had approached nearly to the draw of the bridge 
before petitioners' employés in charge of the vessei discovered that the draw 
would not be opened, was carried by the force of the current against the 
bridge, and was injured, ail of which occurred solely by reason of the négli- 
gence of the receiver's employés, and without any fault or négligence on the 
part of the petitioners' employés. 
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"There is no dispute as to the in jury of the vessel and the barges, nor any 
Berious controversy as to the amount. The items of expenditures for repairs, 
and the amount of damages, are set forth in the évidence, and I flnd that the 

petitioners were damaged by reason of the collision in the sum of $ - 1 

But the right to recover at ail is strenuously resisted by the receiver. 

"The steamer Goodin was used by the petitioners in transporting timber 
up and down the Wabash river. At this time the Goodin was descending the 
river, having in tow three barges, which were lashed together and placed in 
front of the vessel. The vessel was a stern-wheeler. The extrême length of 
the fleet from the end of the barges to the wheel was 153 feet, the longest 
barge being 70 feet in length, and the vessel being 83 feet from out to out. 
The testimony of the pilot of the steamer Bellgrade, which met the Goodin 
over a mile above the bridge, is that the barges were so heavily loaded that he 
feared the waves made by his boat in passing would swamp them. A bout a 
mile and a half above the bridge there is a bend in the river, and it was about 
this place where the Goodin, descending the river, met the Bellgrade ascend- 
ing the river. The meeting boats exchanged the customary signais. This 
wasalso about the place where the customary signais were given fortheopen- 
ing of the draw in the railroad bridge. The course of the river from where 
the boat came in sight of the bridge to the bridge is sou th. There was a strong 
wind blowing from the north-west. The boat descended the river with a 
slow motion, after the first signal was given, to a point opposite or near Tin- 
dolph's mill, which is nearly a mile above the bridge, without there being any 
indication on the bridge that the draw would -be opened. At this point the 
signal was given again by the descending boat, and nothing was done at the 
bridge indicating a purpose to open the draw. The boat then descended with 
a slow bell to a place near Barrett's mill, which is about a half mile above the 
bridge, where the wind and eurrent drove the barges against some rafts and 
logs on the Indiana shore. At this point the master of the Goodin became 
alarmed, and signaled the pilot of his boat to "hold the fleet," which meant 
that he should back and use steam enough to hold the vessel, and keep it from 
descending with the eurrent, which at that place was pretty swift. He dis- 
covered that there was not power enough in the engine to keep the vessel 
from drifting with the eurrent towards the bridge, although the engineer says 
he gave it ail the steam it would bear. The engineer and the pilot both say 
that when extra steam was put on the strain was increased, and one of the 
chains broke. Seeing that the boat could not then be held, the vessel was 
rounded to, to go to the Illinois shore to a sycamore tree which stood in the wa- 
ter some distance from the west shore, where they hoped to make the boat fast. 
Just as the turn was made and the boat headed up stream, thekey-seat which 
kept the chain in place slipped off, and the other chain came off the shaft. 
Being at the mercy of the eurrent, the pilot and engineer got into a skiff with 
a line or rope, and attempted to reach the tree. The rope was too short, and, 
just as they were making fast to the tree, the boat had drifted so far down 
stream that the boat end of the rope, before it was made fast, slipped off into 
the river. The vessel, with the barges, then drifted against the bridge, and 
was injured. 

"There was nothing toobstruct the view ol the vessel from the wateh-house 
on the draw-bridge to the point near and above Tindolph's mill. If the 
watchmen and others in charge of the draw-bridge had been on the lookout they 
could hâve seen the vessel as it approached. From the fact that the place where 
the steamer Goodin and the steamer Bellgrade met on the river above was 
about the place where the signal for the draw is usually given, it is probable 
that the men in charge of the bridge mistook or confused the meeting sig- 
nais with the signal for the draw, and may hâve supposed that the descend- 

1 See infra. 



IN RE PEATT. 337 

ing vessel did not intend to pass the bridge at that time. The testimony of 
the men at the bridge is that they heard no signais for the opening of the 
draw, and made no effort to open it because they did not suppose the Goodin 
desired to pass down the river at that time. The master is of the opinion that 
the men at the bridge were not giving proper attention, or they would hâve 
heard the signais to open the draw. 

"There was not force enough in the engineof the Goodin tohold it against 
the current, with the heavily loaded barges which were attached to it. Be- 
sides this, the breaking of the ehain indieated, either that it was insufficient 
for the purposes of safe navigation, or had become so by reason of the unusual 
strain to which it was subjected by the unusual weight of the barges which 
the vessel was towing. 

"Upon the whole case the master is of the opinion, and therefore reports 
and finds, that, although the employé of the receiver, who had charge of tlie 
draw, was négligent, the négligence of the employés of the petitioners in the 
management of the boat, and the négligence of the petitioners in failing to 
supply said boat with machinery of the requisite strength, and the négligence 
of the petitioners' employés managing the boat, and in descending the river 
with the barges so heavily loaded as to-prevent the safe navigation of the 
river at that stage of the water, materially contributed to the damages and 
losses to which petitioners bave been subjected. 

"I therefore report that the claim of petitioners should be disallowed. I 
append to this report an abstract of the évidence. 
"Eespectfully submitted. 

"William P. Fishback:, Master." 

With the burden of proof upon the respondert in respect to con- 
tributory négligence, it does not seem to the court that the master 's 
conclusion is the right one. Wabash, etc., R. Co. v. Central Trust Co. 
23 Fed. Eep. T38. If the boat's chain had not broken, it is not ap- 
parent that, after it became évident that the draw would not be 
opened, the effort to reach the Illinois shore would not hâve been of 
easy and safe accomplishment. The évidence shows that before the 
boat was started that moming the machinery had been carefully in- 
spected — the chain, link by link — and ail found to be in apparent good 
order. The defect, therefore, was a hidden one, and consequently 
affords no ground for the finding that there was négligence in failing 
to supply the boat with adéquate machinery. 

The captain of the Bellgrade thought the barges so heavily loaded 
as to be in danger of being swamped by the waves from his boat. 
They were not swamped, and this évidence, at most, tends to show 
no other undue or improper péril to the navigation of the boat and 
barges. It was the right of the boat-owners, as against the owners 1 
of the bridge, to employ the power of the boat to the fullest extent 
consistent with a reasonably safe navigation in respect to the bridge, 
and there is no proof that in this instance more than this was done. 
On the contrary, only two days before, when the stage of water was 
not greatly différent, this boat, with the same barges loaded to the 
same extent, passed down safely through this draw. In respect to 
the wind at that time there is no proof. It is true that on account 
of passing and approaching railway trains there were tirnes when 
the draw of the bridge could not be opened without delay, and of 
v.24F,no.7— 22 
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this the masters of descending boats of coursé had notice, and were 
bound not to approach dangerously near until assured of an open 
passage. It would seem to be a better practice that in cases when the 
draw of a bridge cannot be opened to an approaching boat promptly, 
the keeper of the bridge, by a proper signal in answer to the boat's 
whistle, should give notice of the fact, and again, when ready to open 
the draw, should give a signal of that fact. But no such practice 
seems to hâve been adopted, and, so far as is shown, the only notice 
■winch an approaching boat could receive that this bridge could not 
be opened for it, consisted unless a train of cars were seen to be upon 
or approaching the bridge, in the mère fact that the draw remained 
closed. The not unreasonable course for a boat in such a case, there- 
fore, was to do as this boat did; that is, after giving and repeating 
the proper signais, and Ihere being no apparent reason why the draw 
should not be opened, to drop down under the slow bell until reason- 
able prudence required a différent course. It is not shown that less 
than reasonable prudence, in the light of known facts, was employed 
by the managers of this boat. But for the breaking of the chain it is 
reasonably certain that the boat would hâve been brought to the shore 
and safely nioored; and the breaking of the chain, as already shown, 
was so far an improbable and unforeseen occurrence as to afford, either 
by itself or in connection with the other circumstances, no basis for the 
imputation of contributory fault on the part of the petitioners. 

It is therefore ordered that the exceptions be sustained, and the 
claim of the petitioners be allowed to the amount proven; and, as 
the report has been left blank in respect to the amount, it will be re- 
turned to the master for correction, unless the proper sum can be in- 
serted by agreement of the parties. 



Thompson and others v. Memphis, S. & B. E. Co. and others. 

(District Court, N. D. Mississippi, W. D. June 16, 1885.) 

Railtioad Coupantes — (Johtract to Issue Bonds — Mortgage — Certificates— 
Likn foiî Materiaï. and Labotî Ured in Constrocttng Road. 

Rights of the holders of certificates entitling them to bonds secured hyraort- 
gageconsidered, and held not toentitle them to aflrst lien asagainst thosewho 
lurnisked labor and material for the conatruction of the road. 

In Equity. 

J. W. Clapp and J. W. G. Watson, for complainants. 

T. W. Harris, J. T. Faut, R. S. Stitk, M. Green, W. L. Nugent, and 
Minor Meriweather, for défendants. 

Hill, J. This cause is submitted upon bill, amended bill, cross- 
bills, answers, exhibits, and proofs which are very voluminous, and 
présent quite a number of intricate questions for solution. Thèse 
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questions hâve been very thoroughly argued by the learned counsel 
representing the respective interests involved, and hâve received ail 
the considération of which I am capable, and by which I bave been 
brought to the conclusions hereiaafter stated. 

The facts, as shown by the pleadings and proofs, and admitted by 
counsel, necessary to be stated to an understanding of the rights of 
the respective parties, are briefly as follows : 

A corporation created under the acts of the législatures of the states of Ten- 
nessee, Mississippi, and Alabama, under the name of the Selma, Marion & 
Memphis Railroad Company, for the purpose of constructing and operating a 
railway from Memphis, in Tennessee, to Selma, in Alabama, under the rights 
conferred by the charters granted them, located its line of railway from thèse 
designated points, and obtained the right of way as far as it could be done, 
andproceeded to construct portions of its road-bed, and completed and equipped 
a portion of the railway in Alabama. To raise the means for what had been 
done, and contemplated to be done, the corporation issued its bonds with inter- 
est coupons attached. For want of means the enterprise failed, the bondhold- 
ers proceeded in the circuit court of the United States for west Tennessee and 
obtained a decree of foreclosure of the mortgage executed to secure the pay- 
ment of thèse bonds and interest coupons. Under tins decree a sale of ail the 
property, real and personal, and franchises belonging to said corporation, and 
ail of which were conveyed by said mortgage, were sold and bid off by J. J. 
Busby, one of the complainants in that suit, for himself and co-complainants, at 
the sum of $10,000, which sale was confirmed by the court and the title rested 
in the purchasers. Upon the conipletion of this purchase the purchasers, 
under the authority of the laws of Tennessee and Mississippi, formed them- 
selves into a corporate body known as the Memphis, Holly Springs & Selma 
Eailroad Company, and as sueh relinquished to parties in Alabama, who held 
superior rights to ail the property, etc. , in Alabama, ail right and clai tn thereto ; 
and thereafter confined its claim to that portion of the property, rights, etc., 
from Memphis to the Alabama line. The new corporation proceeded to flx its 
capital stockât $1,000,000, and to estimate the value of.the property, etc., so 
purchasedat the sum of $263,000, tobedivided into shares of $100 each, to be 
divided among the purchasers according to the interest of each, and to be held 
and treated as so much paid-up capital stock not subject to call, certiflcates of 
which were executed and delivered to the respective shareholders. 

The corporation having been f ully organized by the élection of the neces- 
sary officers, and the adoption of a code of by-laws, a deed of conveyance 
was executed by the purchasers at the foreclosure sale, and the title to ail the 
property and franchises so purchased was vested in the corporation. On the 
nrst day of June, 1881, a resolution was passed by the stockholders of the 
corporation authorizing the président and directory, for the purpose of raising 
money for the construction and equipment of the railway, and expressly to be 
for no other purpose, to issue bonds, with interest coupons attached, and a 
mortgage upon the property and franchises of the company to secure their 
payment. Nothing was done under this authority, other than a resolution 
of the directory authorizing the président and finance committee to exécute 
the bonds and mortgage, until the second day of August, 1881, when, by 
another resolution of the stockholders, in convention assembled, the former 
resolution was amended so as to autborize the amount of bonds and coupons 
to be issued for the purpose stated in the former resolution, and no other, to 
be $3,500,000, and to be payable January 1, 1921. The proceedings under 
the resolution of August ,2, 1881, constitutes the only authority for the exé- 
cution of bonds and mortgages which needs be considered. 

It is admitted that some time prior to the meeting iu August, 1881, a change 
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was made in the officers of the corporation, by which Fred. Wolfle, who had 
become a stockholder, was made président of the eompany, and M. Calm secre- 
tary. At the meeting of the stockholders on the second of August, 1881, the 
name of the corporation was changed to that of the Memphis, Selma & Bruns- 
wick Railroad Company. Some few other changes were made, but of no im- 
portance, in référence to the questions under considération. Prior to the 
sixth of July, 1881, the stockholders placed their certiflcates of capital stock 
in the hands of J. J. Busby, to be sold by him to "VV. M. Forrest, one of 'beir 
number, at 25 cents on the dollar, which was paid by Forrest to Busby, and 
by him paid to the stockholders, and the certiflcates of stock were then de- 
livered to Forrest as the holder. 

On the sixth day of July, 1881, a contract was entered into between For- 
rest and "VVolffe, which was reduced to writing and signed by both parties, 
in which Forrest agreed to sell, and Wolffe topurchase for himself and those 
associated with him, the entire capital stock in said corporation, and for 
which Wolffe agreed, as soon as the bonds could be lawfully issued, to pro- 
cure first mortgage bonds to the amount of $263,000, to be secured by a 
mortgage conveying ail the property and franchises of the eompany. The 
other provisions in tbis contract need not be stated. Upon the exécution of 
this agreement Forrest delivered the certiflcates of stock to Wolffe, and re- 
ceived from Wolffe a certificate for each bond, to be delivered in the follow- 
ingform: 

" Memphis, Selma & Brunswick Railroad Company — First Mortgage 

Bonds. 
"Total isme, $3,500,000. $1,000 eaoh. 

"This is to certify that William M. Forrest is entitled to one bond of one 

thousand dollars, with coupons theretoattached.No. of first mortgage 

bonds of the Memphis, Selma & Brunswick Railroad Company, dated July 1, 
1882, and bearing interest at rate of six per cent, per annum, payable semi- 
annually, which will be delivered to him, or order, upon the surrender of 
this certificate, as soon as said mortgage is executed and said bonds engraved. 
" Witness the seal of the eompany, and the signature of the président and 
secretary, at Memphis, Tennessee, this first day of July, 1882. 

"Fred. Wolffe, Président. 
"M. Calm, Secretary." 

The complainants hâve purchased and hold thèse certiflcates, or a portion 
of them, paying therefor various sums, from 20 cents on the dollar and over. 
No bonds or mortgage were entered until the third day of January, 1883, 
when the eompany, by its président and secretary, executed a mortgage on the 
property and franchises of the eompany to secure the payment of bonds there- 
after to be executed. This mortgage was filed for record in the proper eoun- 
ties between the twenty-flfth of January and second of February, 1883. On 
the twenty-third day of June, 1882, a contract was entered into between the 
eompany, acting through its président, Wolffe, and Green, Hamilton & Co., by 
which the latter agreed to construct the road from Memphis to Holly Springs 
at stipulated priées, to be paid in first mortgage bonds of the eompany at 90 
cents on the dollar. 

At the time this contract was made, or afterwards, it does not clearly ap- 
pear which, Wolffe individually agreed to cash the bonds, or rather certifl- 
cates, for their delivery at 90 cents on the dollar, and did so for ail the work 
done and materials furnished up to November 1, 1882, amounting in bonds 
to $75,000. The certiflcates were transferred to Wolffe. For the estimâtes 
for November and December, 1882, Green, Hamilton & Co„ though tendered, 
declined to reçoive certiflcates for the reason that Wolffe was unable to cash 
them, as before; Wolffe, however, paid them in cash $20,039.39, and gave 
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them tlie acceptance of the company, indorsed by him individually, for the 
balance of the estimâtes for thèse months, but which acceptances hâve been 
duly protested and remain due and unpaid. 

On the firstof January, 1883, Wolffe being unable to advance more money, 
the contract was changed between the company and Green, Hamilton & Co., 
by which the former contract was annulled and set aside, and the materials 
f urnished, and the work thereaftor to be done, was to be made in cash by the 
company. Under this last contract work progressed until in Mardi or April 
following, but withont any payment for the same, and ail of which remains 
due and unpaid. The work was stopped by order of the company, and the 
failure of the contractera to complète the work was caused by the failure of 
the company to meet its obligations. The défendant, the Indianapolis Boll- 
ing Mil! Company, f urnished a large portion of the iron rails which hâve been 
placed on the road at stipulated priées, and for only a small portion of the 
same lias any payment been made. Wolffe, as président of the company, em- 
ployed engineers and other employés in the construction of the road, and for 
whose services no payments hâve been made, amounting to something over 
$12,000. 

Green, Hamilton & Co., The Indianapolis Eolling Mill Company, and 
Wolffe, on behalf of thèse unpaid employés, instituted proceedings in the 
circuit court of Marshall county, in this state, against the Memphis, Selma & 
Brunswick Eailroad Company, to enforce the statutory liens given by the 
laws of Tennessee and Mississippi for work and labor done and materials 
furnished in the construction of railroads and improvements and buildings. 
Thèse causes were removed to this court, and judgments upon the law side 
of the dockefc of this court were, on the twenty-second day of January, 1884, 
rendered in their favor, respecti vely, as follows: In favor of Green, Hamilton 
& Co. for 3191,125.61, with costs; in favor of Indianapolis Eolling Mill Co. 
for $69,153.65, with costs; and in favor of Wolffe, on behalf of said unpaid 
employés, for $13,508.52, with costs. Each judgment was declared to be a 
co-ordinate lien with the others upon the property and franchises of said com- 
pan}'. 

Thèse facts are about ail that need be stated, and présent, among 
other things, a curious state of inflation and contraction of estimated 
value. First. The property was only worth $10,000; in a week or 
two it swelled to be worth $265,000; in about the same time the own- 
ers were willing to accept one-fourth that sum; then in less than that 
time a sale is made at $265,000, the payment to be secured beyond a 
doubt ; but the holder of the obligation for payment was willing in some 
cases to take one-fifth the amount, and so parted with his supposed 
valuable rights; then, after about $400,000 in materials and labor 
had been added, the whole property, etc., was estimated at only $250,- 
000. The complainants, in their original and amended bills, and 
who are the holders of the certificates given by Wolffe to Forrest, al- 
lège that thèse certificates hâve ail the force and effect of the bonds 
agreed to be issued, and that the court will regard the mortgage for 
their payment as having been executed at the exécution and delivery 
of the certificates. In other words, that the court will consider ail as 
having been done which was required to be done, and will in equity 
create the bonds and mortgage to secure their payment, and déclare 
this mortgage as creating a superior lien prior in date to the liens 
of tbose claiming thèse statutory liens. Since thèse proceedings hâve 
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been commenced, by agreement of ail parties, the présent casli value 
of property and franchise, subject to the liens, hâve been estimated 
at the sum of $250,000, and is to be considered as a fund in court of 
this amount, subject to the further orders and decrees of the court in 
this cause. 

It is conceded that the judgment in favor of the Indianapolis Eolling 
Mill Company is superior and prior to that of complainants, and, if this 
concession was not made, it is évident to my mind that it is such prior 
lien and need not be further considered. There is more doubt in re- 
gard to the judgment in favor of Wolffe in behalf of the employés, 
but in my opinion in equity they should hâve a prior lien to com- 
plainants, as it was only in part their labor winch enhanced the value 
of the property really beyond $10,000, and besides the complainants 
do not seriously controvert their daim. The controversy is thus 
narrowed down to the questions arising between complainants and 
Green, Hamilton & Co. 

The first question to be deterniined between them is the effect to 
be given to the certificates upon which complainants base their claim. 
To make them binding obligations upon the part of the corporation 
they must hâve been authorized upon the part of the stockholders, or 
the directory of the company, or must hâve been within the scope of 
the business of the company and powers of the président and secre- 
tary, or, by some clear and unmistakable act on the part of the stock- 
holders and directory, ratified and conûrmed. There can be no author- 
ity found by any action upon the part of either the stockholders or 
board of directors for their issuance. The contract was not made 
upon the part of the corporation, but was an individual contract be- 
tween Forrest and Wolffe, and the fact that Wolffe added the word 
"président" to his name, and that the certificates were cuuntersigned 
by Calm with the addition to his name of the word "secretary," and 
that thé seal of the corporation was affixed to them, did not change 
them from an individual to a corporation liability. Forrest, who took 
them, knew their true character, and they not being unimpeachable 
commercial paper the complainants can set up no greater rights un- 
der them than Forrest could hâve done had he remained the holder. 
They are simply promises upon the part of Wolffe at a future day to 
deliver to Forrest, or his order, a $1,000 first mortgage bond each, in 
payment for the capital stock purchased, and nothing more. 

There was no authority to issue bonds or to incumber the property 
and franchises of the company for any other purpose than to be used 
in the construction and équipaient of the railway, and until they were 
so used, and thereby became a circulating médium, their use for any 
other purpose would hâve been unlawful as between Wolffe and those 
receiving them from him, or having a knowledge of their unlawful 
use, which Forrest would hâve had, and also the holders, if, as it is 
contended, the nnderstanding was that the bonds were to be imme- 
diately issued and delivered to Forrest or the holders; and certainly 
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no greater effect can be given to the certificates or their use than 
the bonds had they been issued and immediately delivered to Forrest 
or his order. 

I am satisfied that this court, under the facts, lias no power to con- 
vert thèse certificates into bonds, and to create an équitable mortgage 
to secure their payment. But notwithstanding this is so, Forrest had 
a right to sell, and Wolffe to purchase, this capital stock, to be paid 
for in such mortgage bonds as the company might thereafter lawfûlly 
issue, — which means to be issued and used for the payment of the con- 
struction and equipment of the railway. The only bonds shown to 
hâve been so issued and used are the 75 bonds for $1,000 each that 
were issued in payment for the work done and materials furnished 
by Green, Hamilton & Co. up to the first of November, 1882, the cer- 
tificates for which were transferred to Wolffe. This bill is filed in 
part to compel Wolffe to comply with his contract in delivering the 
bonds contracted to be delivered, and as the bonds are. in court their 
bénéficiai interest will be decreed to be in complainants, and they en- 
citled to their payment out of such portion of the fund in court as 
may not be subject to a prior ciaim, or a pro rata share with those 
standing in the same relation to this fund. 

The first contract between the company and Green, Hamilton & 
Co. was that they were to take in payment first mortgage bonds at 
90 cents upon the dollar; this was the only contract between the com- 
pany and them. The contract with Wolffe to cash them, or the cer- 
tificates for them, was a personal obligation on his part, and for its 
breach he alone is responsible. The promise to receive bonds in pay- 
ment having long years to run is inconsistent with the idea of reserv- 
ing a statutory lien upon the property of the corporation for pay- 
ment, and Green in his déposition, and who was the active partner 
in making the contract, tacitly admits, and gives as a reason for 
ehanging the contract to a moneyed obligation, that it was to secure 
the statutory lien ; and this is borne out by the fact that the work 
was continued so long after payment ceased, which they certainly 
would not hâve done but for a reliance upon the statutory lien. I 
am satisfied that Green, Hamilton & Co. are entitled to a lien upon 
the fund in court for ail the materials furnished and work done on 
the railway after the change of the contract made the first of Janu- 
ary, 1883. This change in the contract the parties had a complète 
right to make. This lien was not displaced by the exécution of the 
mortgage, as neither Forrest nor the holders of thèse certificates are 
purchasers or incumbrancers without notice, and the statutory lien 
holds good as to ail others. 

The acceptance of the acceptances given by the company, and 
indorsed by Wolffe, and received as a means of payment by Green, 
Hamilton & Co., were not a payment ; and, not having been paid, I pm 
satisfied that Green, Hamilton & Co. should be treated as though 
they now bold the bonds contracted to be received for the materials 
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furnished, and work and labor done, prior to the first of January, 
1883, in the construction of the railway, and for which payment bas 
not been made; and that upon this suru, whatever it may be, they are 
entitled to share pro rata witb complainants in whatever fund may re- 
main of the $250,000, after the satisfaction of prior demands upon it. 
The resuit is that the cause must be referred to a master to take and 
state an account of the sums due the several parties under the statu- 
tory liens, as stated; and, after deducting thèse sums and any others 
ehargeable for costs from the fund in court, then divide the surplus 
that may be f ound pro rata between Green, Hamilton & Co. and the 
complainants, and then the sum found due the complainants divided 
pro rata between them, according to the amounts respectively due 
each, and report the resuit to this term of the court. 



Kogers v. Walker. (Intervention of Bush & Levert.) 1 

(Circuit Court, E. D. Louisiana. June 24, 1885.) 

1. Liens attd Privilèges — Crvri, Code La. Art. 3217. 

The privilège purporting to be given by paragraph 3, art. 3217, Civil Code 
La., "on everything which serves to the working of the farm," should be con- 
strued to apply only to such things as serve to the working of the farm, but do 
not constitute a part of the farm itself ; that is, to môvables by nature and des- 
tination, — môvables serving to the making of the farm, but not belonging to the 
owner. 

2. Same — Wages of Laborers on Plantation. 

The services of laborers on a plantation inure direetly to the benefït of those 
having liens or privilèges upon the crop, in preserving the thing on which their 
mortgage and privilège rested, and therefore were entitled to an équitable as 
well as a statutory lien on the proceeds of the crop, but they in nowise bene- 
fited the owner of the land, and their wages hâve no équitable lien whatever 
against him, and a very doubtful statutory privilège. 

3. Same— -Môvables and Immovables. 

The Civil Code La. arts. 3253-3270, inclusive, contemplate that privilèges 
bearing on both môvables and immovables shall be first satisfied from the 
môvables before resorting to the immovables ; and this seems to be also the 
équitable rule in marshaling assets. 

On Distribution of Proceeds of Sale of a Plantation and its Crop. 

Don A. Caffrey and F. L. Richardson, for plaintiff. 

Chas. B. Singleton, R. H. Browne, B. F. Choate, and E. D. White, 
for intervenors. 

Pardee, J. The intervention and opposition of Bush & Levert, 
claiming the laborer's lien and privilège on the proceeds of the plan- 
tation sold to satisfy complainant's mortgage, to the extent that such 
proceeds may be made up from or by the value of the môvables by 

liteported by Joseph P. Hornor, Esq., of the New Orléans bar.- 
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nature, but immovables by destination, sold with and as a part of said 
plantation, will be rejected, because — 

(1) I doubt if, under the Code, laborers on a plantation bave any 
privilège on immovables. The privilège purporting to be given by 
paragraph 3, art. 3217, Civil Code La., "on everything which serves 
to the working of the farm," should be construed to apply only to 
such things as serve to the working of the farm, but do not constitute a 
part of the farm itself ; that is, to movables by nature and by destina- 
tion, — movables serving in the working of the farm, but not belonging 
to the owner. This seems clear, because the section of the chapter of 
the Code containing the article is specially designated, "Of the privi- 
lèges on particular movables," and because the landlord or lessor is 
given the same privilège in the same paragraph ; and it is absurd to 
give the lessor a privilège for rents on his own property, constituting, 
by law, a portion of the thing leased. The privilège in 3217, given for 
laborers' wages, is exactly the same as that given in the old Code for 
the hire of slaves; and yet, in the jurisprudence of Louisiana, there 
is not a reported case that I can find where such privilège was ever 
claimed on immovables by destination. In the chapters of the Code 
devoted to "privilèges on immovables" and "privilèges which em- 
brace both movables and immovables," no such privilège is referred to. 

(2) Because the services of the laborers, for whose wages a privi- 
lège is claimed, inured directly to the benefit of the intervenors, in 
preserving the thing on which their mortgage and privilège rested, — 
in fact, as they say in their bill, "prevented the loss and destruction 
of the crop," — and therefore was entitled to an équitable as well as a 
statutory lien on the proceeds of the crop; while the services of the 
laborers in nowise benefited the complainant, and against him the 
said wages hâve no équitable lien whatever, and, as I think, a very 
doubtful statutory privilège. 

(3) Conceding that the laborers' wages hâve, by law, a first privilège 
on the crop, and on the plantation to the extent of the mules and 
implements of husbandry thereon, and that intervenors are rightfully 
subrogated to that privilège, yet, as the Code (articles 3253-3270, inclu- 
sive) evidently contemplâtes that privilèges bearing on both movables 
and immovables shall be first satisfied from the movables before re- 
sorting to the immovables, it follows that, when the proceeds of the 
crop came to the hands of the intervenors, they were bound to apply 
them to the satisfaction and payment of the laborers' wages which 
they had paid, and to the privilège of which they had been subrogated, 
before they can claim a resort to immovables. The rule claimed as 
above, for the Code of Louisiana, seems to be also the equity rule in 
marshaling assets. See Eonbl.Eq. 288; Lupton v. Lupton, 2 Johns. 
Ch. 628; McKay v. Green, 3 Johns. Ch. 58. 

(4) Except as above, I can see no advantage in resorting to the 
equity jurisprudence in relation to marshaling seourities, as stated in 
1 Story, Eq. Jur. § 538, note, and cases cited; 3 Pom. Eq. Jur. § 1414, 
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notes, and cases; because, while there may be said to be two funds, 
there are two liens claimed on each f und. On the crop f und there is — 
First, the laborer's lien; and, second, the factor's lien. On the plan- 
tation fund, to the extent of the mules, etc., there is claimed — First, the 
laborer's lien; and, second, the mortgage lien. Eogers says "the la- 
borers hâve two securities, while I hâve only one;" and the interven- 
ors, while they are hampered with the fact that they hold both the 
laborer's and the factor's lien, make praetically the same claim. It 
rather seems to be a case for the application of the maxim, qui prior 
est tempore, potior est jure. See Broom. Leg. Max. 263. 

(5) The fund in court has been brought in by the complainant 
Eogers to satisfy his aeknowledged prior — in thne — mortgage, and the 
intervenors show no superior right or equity; and there is no basis in 
the case to render any decreerecognizing a concurrent equity. 

(6) For ail the foregoing reasons, I am satisfied that the equity of 
the case is with complainant, Eogers. 



Lafollye and others v. Carrière and others. 1 
(Circuit Court, E. D. Louisiana. March, 1885.) 

1. Attachment— Section 933, Rev. St. 

Under section 933, Rev. St., writs of attachaient issued from the fédéral 
courts are dissoJved, in conformity with state laws, by a surrender of property 
under the insolvent laws of the state. 

2. Samb— Insolvent Laws of Louistana. 

By the law of the state of Louisiana, as construed by its suprême court, a 
cession of property made by insolvents dissolves ail writs of attachaient which 
hâve not matured into judgment prior to the cession; and under section 933, 
Rev. St., the rule must be the same in the fédéral courts. 

3. iNSOLVENCY — PaRTNEIÎSHIP. 

A cession made by the surviving rnembers of a partnersliip, who are in pos- 
session of the partnership property, carries that property iuto insolvcncy, and 
defeats ail claims of attaching creditors upon it. 

The plaintiffs in thèse suits applied for and obtained writs of at- 
tachment against the défendants, A. Carrière & Sons, and under 
thèse writs seizure was made of various notes, bonds, and other secur- 
ities. Subsequently, on the eighteenth of July, 1884, the défend- 
ants, A. Carrière & Sons, through E. L. Carrière and C. J. Carrière, 
surviving partners, made a cession of ail their property to their cred- 
itors under the insolvent laws of the state of Louisiana. James M. 
Seixas was elected syndic of the creditors, and he appeared in court 
and through his counsel moved for the dissolution of the writs of 
attachaient, on the ground that as the effect of the cession of the 
property of the insolvents was to dissolve ail writs of attachment 

1 Reported by Joseph P. Hornor, Eaq., of the New Orléans bar. 
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against said property in the state court, a similar resuit must follow 
in the fédéral court, under the opération of section 933, Eev. St. 

In order to give to the parties a full hearing on thèse questions, 
and to establish uniform rules of practice in the district with référ- 
ence to this matter of the maintenance or dissolution of such attach- 
ments, the circuit judge, Hon. Don A. Pabdee, and district judge, 
Hon. E. C. Billings, sat together. 

Charles Louque and Henry Denis, for atfaching creditors. 

R. H. Browne, for défendants. 

Thos. L. Bayne, for the syndic of the creditors. 

E. D. White, for executor of A. Carrière. 

Pardee, J. The partnership of A. Carrière & Sons, after May 31, 
1884, was a partnership at will. It was dissolved by the death of 
A. Carrière on June 4, 1884. On the dissolution the partnership 
property either went into the hands of the surviving partners, or in 
thehands of the probate court having jurisdiction of A. Carriere's suc- 
cession, depending on the nature of the proceedings had after the dis- 
solution. So far as the plaintiffs hère are concerned, on proper 
grounds shown, they could hâve an attachment for their claims against 
the firm of Carrière & Sons to run against the property of the sur- 
viving partners, and the property of the firm in their possession. 
The cession shown in the case is made by E. L. Carrière and C. J. 
Carrière, individually and as surviving partners, and by opération of 
law carries into the surrender ail their individual property, and ail 
the property of the firm. 

The effect of such cession and proceedings thereon was to stay and 
practically dissolve ail attachments then issued against the said sur- 
rendering partners, and ail property surrendered; in the state court, 
by the direct opération of state laws, and in the national courts by 
force of section 933, Eev. St. 

The insolvency laws of Louisiana are not unconstitutional by rea- 
son of their having been re-enacted by codification in 1869, while the 
bankruptcy laws of the United States were in force. The creditor not 
placed on the bilan of a ceding debtor is not bound by the proceed- 
ings in insolvency until he shall be made a party to the cession ; but in 
case of attachment previously issued by a creditor not placed on the 
bilan, the creditor is considered as being made a party by a motion 
made to dissolve the attachment on the ground of the cession properly 
pleaded, or by other proper proceedings, whether by answer or interven- 
tion, properly pleading the cession. 

The effect of thèse views in the présent cases results in givmg judg- 
ment to plaintiffs for amounts of debt against E. L. and C. J. Carrière, 
individually and as surviving partners, in ail cases ; and in such cases 
as the executor of A. Carrière is sued, against him also, — the same to 
be satisfied in due course of administration ; and that ail attachments 
be dissolved. As in our view the attachments were rightfully issued, 
and are dissolved by reason of subséquent events not imputable to 
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plaintiffs, ail costs of attachaient should be paid by the syndic inter- 
vening, before the property attached is surrendered. 

Billings, J., concurred. 



United States v. Adams and others. 
(Circuit Court. D. Oreaon. Julv 27. 18«5 * 

1. LlABTLITT OF A SURETY. 

The liability of a surety in an officiai bond is strieti juris; and lie is not to te 
held responsible for the conduct of his principal beyond the scope of his under- 
taking, reasonably construed. 

2. Assistant Secbetary of the Teeasuby — Authokity of. 

The assistant secretary of the treasury is not the deputy of the secretary, but 
only his aid ; and his acts are not valid unless specially authorized by law or pre- 
scribed by the secretary, (sections 161, 245, Rev. St.;) but a letter written by him 
to a collector of customs, concerning the deposit of money in his custody, will 
be presumcd to hâve been writtfin hv amhruitv of the secretary until the con- 
trary appears. 

3. Case in Judgment. 

In 1866 A. was collector of customs at Astoria, Oregon, when and where he 
received a letter, signed by the assistant secretary of the treasury, directing him 
to take $46,500 in gold coin, theretofore received by him in payment of duties, 
and then in his custody, to San Francisco, and deposit the same with the as- 
sistant treasurer; in pursuance of which direction the collector sailed for San 
Francisco on the current steamer with said money in his trunk, and on the 
way $20,500 of the same was stolen tlierefrom, without any want of ordinary 
care and diligence on his part, a portion of which was afterwards recovered, so 
as to reduce the loss to $12,696.28, l'or which the goveriiment sued the collector 
and his sureties on their bond. The défendants pleaded thèse facts in défense 
and claimed they were not liable on the bond, to which the plaintiff deinurrea. 
Held, (1) that the carriage of this money to San Francisco was no part of the 
duty of A. as collector, (section 3639, liev. St.,) and therefore his sureties are not 
responsible for his conduct while so engaged ; and (2) that in the transporta- 
tion of said money, A. was simply acting as private carrier for the government, 
and is not liable on his bond for his conduct, or otherwise, except for tho want 
of ordinary care and diligence. 

Action on the Bond of Collector of Customs. 

James F. Watson, for the United States. 

James K. Kelly, for défendant Adams. 

George H. Williams, for défendants Parker and Gillette. 

Deady, J. This action is brought by the United States to recover 
of the défendants the sum of $12,696.28, with interest, at 6 per cen- 
tum per annum, from September 18, 1873. The complaint allèges 
that in 1865 the défendant William L. Adams was appointed col- 
lector of customs for the district of Oregon, and that on September 
15 of said year he, together with the défendants Charles L. Parker 
and Preston W. Gillette, as his sureties, executed their bond to the 
plaintiff in the pénal sum of $50,000, conditioned as follows : "That 
the said Adams bas truly and faithfully executed and discharged.and 
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shall continue truly and faithfully to exécute and discharge, ail the 
duties of said office according to law ; " that said Adams f ailed to keep 
the condition of Baid bond, in this, that, of the moneys received by 
him as collector aforesaid, he failed and refused to pay over to the 
proper officers of the treasury department the sum of $12,696.28. 

The answer of the défendants contains a spécifie déniai of the ma- 
terial allégations of the complaint, except the exécution of the bond, 
and two spécial pleas or défenses, as follows : (1) That on and prior 
to February 3, 1866, the défendant Adams, as collector of customs 
at the port of "Astoria," Oregon, had in his custody $46,500 in gold 
coin, and $1,000 in currency, belonging to the plaintiff; that a short 
time prior to said date said Adams had received instructions from the 
treasury department, through the assistant secretary thereof, "to de- 
posit said moneys with the assistant treasurer of the United States 
at San Francisco," California, with advice that only the actual ex- 
penses incurred "in making the deposit and returning to Astoria would 
be allowed him;" that, in obédience to said instructions, said Adams, 
on February 3, 1866, sailed from Astoria, with said money, on the 
steam-ship Oregon for San Francisco, with the intention of personally 
depositing the same, as directed by the department; that said money 
was secured by said Adams on board the said vessel "in the best 
manner he was able to provide, and carefully watched and guarded 
by him, as much as he was able to do, during the voyage to San 
Francisco," but that about February 6th, while off the coast of Cali- 
fornia, $20,500 of said gold coin was stolen from the trunk in which 
it was deposited, by some of the servants employed on said vessel, 
"during tbe temporary and necessary absence of said Adams from 
his room in which said trunk was kept, and without any fault, négli- 
gence, or carelessness on his part;" that ail of said money was after- 
wards recovered from the thieves and paid into the treasury of the 
United States, except the sum of $12,696.28, which is the money 
sought to be recovered by this action. (2) That said Adams, on Feb- 
ruary 3d aforesaid, had in his possession, as collector of customs 
aforesaid, the money of the United States aforesaid, at Astoria, when 
and where he received instructions from the proper officer of the 
treasury as aforesaid, to receive and carry said moneys, "as a spécial 
carrier," from the custom-house in Astoria, to the assistant treasurer 
in San Francisco, which he then and there undertook to do, as afore- 
said; "that as such carrier said Adams used ail proper précautions 
to safely keep the said moneys so intrusted to him," and that "the 
passage by steamer was the easiest and safest way of traveling with 
money from Astoria to San Francisco;" that on the passage $20,500 
of said gold coin was stolen from said Adams, as aforesaid, "without 
any fault, négligence, or carelessness" on his part; that said Adams 
was not authorized to employ any person to assist him in transport- 
ing said money, and received no compensation therefor except "his 
necessary expenses from Astoria to San Francisco, and return to As- 
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torià;" and that, through the efforts of said Adams, ail thë money so 
stolen was recovered and paid to the proper officers of the United 
States, except the sum of $12,696.28, for which thia action is brought. 

To thèse two pleas the United States demurs, for that the facta 
stated therein do not constitute a défense to the action. The argu- 
ment in support of thèse pleas is this : (1) The défendant Adams, in 
transporting this money to San Francisco, was not acting as collector 
of customs at Astoria, or in the district of Oregon, but as a spécial or 
private carrier, at the request of the treasury department, and that as 
said carrier or bailee, he was only bound to the exercise of ordinary 
care and diligence, and is thefefore not responsible for a loss by lar- 
ceny that occurred, notwithstanding the use of such care and diligence; 
and (2) although it should be held that Adams is liable for such loss, 
either as a common carrier or collector, still he was not then en- 
gagea in the performance of a duty within the obligation of his bond, 
or the purview of the statute regulating his duties thereunder, and 
therefore the suretiea in such bond are not liable thereon for such loss. 

The argument in support of the demurrer is — First, that the assist- 
ant secretary of the treasury had no authority to direct the défendant 
Adams to transport this money to San Francisco, and therefore, when 
he removed it from the custom-house and undertook to carry it to that 
place, he did so in his own wrong, and contrary to the condition of his 
bond; but if the assistant had such authority, then said Adams, in 
obeying his instruction was acting as collector, and in eitber case he 
and his sureties are liable on their bond for the loss accordingly, for 
the law is well settled that a larceny or robbery will not excuse the 
parties to a collector's bond for a failure to pay over ail money that 
may hâve corne into his hands as such collector ; citing U. S. v. Près- 
coït, 3 How. 578; U. S. v. Morgan, 11 How. 154; U. S. v. Dashicl.ê 
Wall. 182 ; Boyden v. U. S. 13 Wall. 17. 

By sections 1 and 2 of the act of September 2, 1789, (1 St. 65, §§ 233, 
234, Eev. St.,) organizing the treasury department, the secretary of 
the treasury was authorized to appoint an assistant secretary; and by 
section 13 of the act of March 3, 1849, (9 St. 396; section 245, Eev. 
St.,) the provision for the appointment of such assistant was repeated, 
with a spécification of certain powers and duties, and concluding as 
follows : " Who shall perform ail such other duties in the office of the 
secretary of the treasury, now performed by some of his clerks, as may 
be devolved on him by the secretary of the treasury." By section 5 
of the act of March 3, 1857, (11 St. 220,) the appointment of the as- 
sistant secretary was given to the président ; and by section 3 of the 
act of March 14, 1864, (13 St. 26,) it was further provided that "an 
additional assistant secretary of the treasury" should beappointed by 
the président, "who shall perform ail such duties in the office of the 
secretary of the treasury belonging to that department aa shall be 
prescribed by the secretary of the treasury, or as may be reguired by 
law." 
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An "assistant" is one who stands by and helps or aids another. He 
is not a deputy, and cannot, therefore, act in tbe name of and for 
the person he assists, but only with him and under his direction, un- 
less otherwise expressly provided by law. It iB a question wh.etb.er 
an assistant secretary, appointed under the act of 1849, could be even 
authorized by the secretary to do anything in his départaient, except 
such acts or duties as were performed at the passage of such act by 
some of the secretary's clerks. But no such restraint is imposed on 
the power of the secretary as to the assistant authorized by the act 
of 1864. Any duty pertaining to his office which the secretary may 
prescribe for him, such assistant may do; and it is highly probable 
that in practice the same rule was followed as to the first assistant. 
Besides, it is hardly to be doubted that in 1849 some clerk in the treas- 
ury department was performing the duty of directing collectera as to 
the disposition of public money in their hands. 

But I think that an act done by the assistant, and within the au- 
thority and power of the department, must, until the contrary ap- 
pears, be presumed to hâve been done under the direction of the sec- 
retary of the treasùry. In U. S. v. Tichenor, 8 Sawy. 152, S. 0. 12 
Fed. Eep. 415, this court said that where the président was author- 
ized to reserve land for certain military purposes, the action of the 
Becretary of war, to whose department the subject belonged and the 
duty pertained, would be presumed, in the absence of évidence to the 
contrary, to hâve been authorized by the président. For the pur- 
pose, tlien, of this case, it must be presumed that the assistant sec- 
retary was acting in pursuance of the direction of the secretary when 
he required the défendant Adams to take this money to San Fran- 
cisco, and deposit it with the assistant treasurer at that place. 

By section 15 of the act of August 6, 1846, (9 St. 62, 63; section 
3616, Bev. St.,) persons having public money of the United States, 
and not included in the directions contained in section 9 of said act, 
(section 3615, Bev. St.,) as was not the collector of the district of 
Oregon, might pay the same to the treasurer or assistant treasurer of 
the United States, or such other depositary, constituted in pursuance 
of the law, as the secretary of the treasùry might designate; and by 
section 6 of said act (section 3639, Bev. St.) ail public officers, includ- 
ing collectors of customs, "are required to keep safely, without loaning, 
using, depositing in banks, or exchanging for other funds than as 
allowed by this act, ail the public money collected by them,or other- 
wise at any time placed in their possession and custody, till the Bame 
is ordered by the proper department or officer of the government to be 
transferred or paid out; and when such orders for transfer or pay- 
ment are reeeived, faithfully and promptly to make the same as di- 
rected, and to do and perform ail other duties as fiscal agents of the 
government which may be imposed by this or any other act of con- 
gress, or by any régulation of the treasùry department made in con- 
formity to law." 
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Admitting that the order of the assistant secretary was given un- 
der the direction of the secretary, and also that the latter had the 
authority to direct or empioy the défendant Adams to carry this 
money to San Francisco, the sureties maintain it was a duty or serv- 
ice for the discharge or oonduct of which they were in no way bound. 
The undertaking of the défendant Adains, as collector, is stated in 
the condition of his bond as follows : "To truly and faithfully exé- 
cute and discharge ail the duties of his office accordingto law ;" which 
duties were, according to section 6 of the act of 1846, supra, "to keep 
safely * * * ail the public money collected by him" till the 
same was duly ordered "to be transferred or paid out;" and "faith- 
fully and promptly" make such transfer or payment when required. 
There is no provision hère looking to the collector being engagea in 
the transportation or carriage of public money from one state or dis- 
trict to another for a distance of six or seven hundred miles. 

It may be and probably is the duty of a collector, under this sec- 
tion, to transfer the public money in his possession when so ordered, 
by depositing the same with a depositary in the town or place where 
his office is situated, or its immédiate vicinity, and that his sureties 
are liable for any loss that may occur while he is so engaged, from 
either a larceny or robbery. To safely keep the public money under 
thèse circumstanees may be a part of the collector's duty to faithfully 
"transfer" the same when required, and if so, the undertaking of the 
sureties makes them responsible for its faithful performance. But I 
doubt very much whether the duty of a collector "to transfer" public 
money in his possession, when required, includes the carrying or 
transportation of such money td any point beyond the vicinity of the 
custom-house, even in his own district, as from Astoria to Portland. 
The transfer and transportation of money from hand to hand and 
place to place are business transactions, and parties who undertake 
for a collector as sureties expect, and hâve a right to expect, that 
when the government engages in any such transaction with référencé 
to the money in the possession of their principal, it will do so in a 
business way and according to business methods. 

At the time of this transaction, as well as before and since, tha 
usual method on this coast of transmitting any quantity of coin was 
by express; and that is the way this money should hâve been sent to 
San Francisco. Assuming that there was no designated depositary 
in Oregon at the time, the collector should hâve been instructed to 
transfer the amount to Wells, Fargo & Co., at Astoria, for transpor- 
tation to San Francisco, who then would hâve been responsible for its 
safe delivery at the latter place. No business man in Portland would 
hâve thought of sending a clerk or messenger to San Francisco with 
$40,000 in coin, or the tenth part of it; and the assistant secretary 
who directed it to be done in this case, unless he did so on the ad vice 
of the collector, is the primary cause of this loss and morally respon- 
sible for it. The improvidence of this order appears to hâve soon 
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become known to the department, for it \ras stated and admitted on 
the argument of the demurrer that, within a day or two after the 
collector had left for San Francisco, a counter-command was received 
at this office, directing him to send the money by Wells, Fargo & Co. 

The law is well established that the liability of a surety is strictijuris, 
and therefore he is not to be held responsible for the conduct of his 
principal beyond the scope of his undertaking, reasonably construed. 
But the rights and interests of the public, to whom the surety has 
voluntarily become bound for the conduct of his principal, are not to 
be overlooked in the considération of the matter, and therefore courts 
ought not to be astute or alert, as they sometimes appear to hâve 
been, to raise doubts and start quibbles to save a surety from the 
otherwise légal conséquence of his undertaking. Yet there is nothing 
in the nature or purpose of his undertaking that should make him 
liable beyond the fair and reasonable construction of its ternis and 
the provisions of law relating thereto, considered in the light of the 
surrounding circumstances and with référence to the object of the 
transaction. U. S. v, Cheeseman, 3 Sawy. 429, and cases there cited. 
Nor do the words of the statute, (section 3639, Eev. St.,) to the effect 
that the collector shall "do and perform ail other duties as fiscal agent 
of the government" prescribed by law, include the duty of acting as 
agent for the transportation of this money, without some law directly 
imposing such duty on him, or authorizing the secretary to do so in 
his discrétion. This section, it must be noticed, includes assistant 
treasurers, receivers, and ail other custodians of public money, and 
the provision in question must be construed in each case with référ- 
ence to the nature of the office and the duties primarily and ordi- 
narily pertaining thereto. An assistant treasurer might very properly 
be required to receive, keep, and pay out public money in any quan- 
tity and from any source, but not to act as a collector of revenue, 
either under the excise or tariff laws. Nor can a collector of cus- 
toms be legally charged with the duty, and his sureties with the re- 
sponsibility, of reeeiving, keeping, and paying out sums of money not 
collected by him as duties on imports. And even if this could be 
done, it would require a still more expanded construction of the pro- 
visions to require a collector to act as a carrier of public money, at 
the risk of his sureties. 

In U. S. v. Singer, 15 Wall. 122, Mr. Justice Field says: 

"The officiai bond of parties undoubtedly covers, not merely duties imposed 
by existing law, but duties belonging to and naturally connected with their 
office or business imposed by subséquent law. But the new duties should 
hâve some relation to or connection with such office or business, and not be 
disconnected from and foreign to both." 

And in U. S. v. Cheeseman, supra, 431, Mr. Justice Sawyee, in con- 
sidering the effect of this very provision, says : 

"We think thèse words only intended to include such duties as naturally 
and ordinarily belong to the particular officer giving the bond, or hâve some 
v.24F,no.7— 23 
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obvious relation to Such duties, and such as the sureties, aequainted with the 
duties pf the various public offlcers as usually devolved on them by law, might 
reasonably be expected to contemplate at the time of executing the bond as 
likely to be imposed upon their principal in case the exigencies of the govern- 
ment should require it, and not those duties which are usually imposed upon, 
and more appropriâtely belong to, an entirely différent class of offlcers." • 

Neither is the défendant Adams liable on liis bond as eollector for 
this loss, if at ail. In carrying this money to San Francisco lie was 
acting, not as eollector, but as a carrier for the department. In 
contemplation of law, Collector Adams delivered — transferred — this 
money to Carrier Adams, at Astoria, and thereafter his duty and re- 
sponsibility concerning it, as collector, ceased, and that as carrier be- 
gan. His liability as carrier does not arise on his bond as collector, 
nor 1b it measured by his duty as such. But his liability arises upon 
the obligation which the law imposes on him as a carrier. If he was 
a common carrier, — a person undertaking, for hire, to carry the treas- 
ure or goods of ail persons indifferently, — he would be responsible for 
the loss, although it was the resuit of a larceny. A common carrier 
is an insurer of the safe delivery of the goods committed to his care, 
unless the loss is caused by the act of God or the public enemy. Or- 
ange Bank v. Brown, 3 Wend. 162 ; Lawson, Carr. §§ 1-3; Story,Cont. 
§ 920; Btory, Bailm. § 496. 

But Adams was not engaged in the business of a common carrier, 
nor acting as such. He did not hold himself out as a person engaged 
in the business of carrying treasure, or anything else. He only un- 
dertook, at the request of thé department, to carry this particular 
money, in considération of receiving his actual expenses while so en- 
gaged, without any déduction of his salary during his absence from 
his office. He was therefore a private carrier, and responsible only 
as an ordinary bailee for hire, namely, for ordinary care and diligence, 
which, in this case, is alleged to hâve been duly bestowed on the un- 
dertaking. S tory, Cont. 920; Story, Bailm. § 457 ; Allen v.Sackrider, 
37 N. Y. 341. 

Upon the facts stated in thèse two défenses, neither the principal 
nor his sureties in this bond are liable for this loss, and the demurrer 
thereto mii3t be overruled. 



ARNSON V. MURPHY. Cj5 

Arnson and another v. Murphy. 1 
{Circuit Court, S. D. New York. December, 1884. ) 

1. Customs Duïies — Action to Recover Excess of Duties— Conditions PRE- 

CEDENT. 

Under section 14 of the act of June 30, 1864, (13 St. at Large, 202; section 
2931, Kev. St.,) it is ineumbent upon the plaintiffs, in a suit to recover an al- 
légea, excess of duties paid by Ihem on tkeir importations of mercliandise, as a 
condition précèdent to their recovery, to show — Virst, that the}' bave protested ; 
secondly, that they hâve appealed ; and, thirdly, that thev havn hrnno-ht their 
suit within the time required thereby. 

2. Same— Décisions of Secretary of Theasury. 

Under this section it is not ineumbent upon the secretary of the treasury to 
communicate to the appellant his décision on an appeal from the décision of 
the collector of customs. 

The plaintiffs in 1871 made certain importations of "nitro-ben- 
zole" at the port of New York, from Liverpool, England. The de- 
fendant, as collector of customs, classified said "nitro-benzole" as an 
"essential oil" not otherwise provided for, under section 5 of the act 
of July 14, 1862, (12 St. at Large, 543,) and in 1871 exacted of the 
plaintiffs duty thereon at the rate of 50 per centum ad valorem, as 
provided in that section for "essential oils." The plaintiffs duly pro- 
tested in 1871 against such exaction, (except in case of their impor- 
tations per the Pennsylvania, April 11, 1871, and per the Italy, May 
24, 1871,) and duly appealed in 1871 from the décision of the de- 
fendant, as collector of customs, to the secretary of the treasury, (ex- 
cept in case of their importation per the Queen, March 24, 1871,) 
as provided in section 14 of the act of June 30, 1864, (13 St. at 
Large, 202 section 2931, Eev. St.) In the case of their importa- 
tions by the Pennsylvania and the Italy, the plaintiffs made no pro- 
test within 10 days after the ascertainment and liquidation of the 
duties exacted thereon, and as to their importation by the Queen, 
they made no appeal. 

In their protest the plaintiffs claimed that duty at 50 per centum 
ad valorem was erroneous, and that the lawful duty was but 40 cents 
per gallon, as nitro-benzole is a non-enumerated article, and as such 
non-enumerated article is liable only to the highest rate of duty im- 
posed upon either of its component parts, agreeably to the similitude 
clause of the act of August 30, 1842, (section 2499, Eev. St.) 

May 8, 1879, the plaintiffs brought this suit to recover the différ- 
ence between the amount of duties exacted at 50 per centum ad va- 
lorem, and the amount of duties that should, as they claimed, hâve 
been exacted at the rate of 40 cents per gallon. After issue was 
joined, and in 1880, the case was first tried. Upon that trial the plain- 
tiffs proved facts which, under the décision in Murphy v. Arnson, (not 
this suit; see 96 U. S. 131,) established that the légal rate of duty on 

1 Reported by James H. Fish, Esq., New York. 
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their importations, trader the act of 1862, was éO cents per gallon. 
At the close of the plaintiffs' case, upon the motion of defendant's 
counsel, the court directed a verdict for the défendant on the ground 
that this suit was not commenced within six years after the cause of 
action upon which the same was brought accrued, as prescribed by 
the New York statute of limitations then in force, the défendant, be- 
sides other défenses, having so pleaded. The plaintiffs having sued 
out a writ of error, the United States suprême court, at the October 
term of 1883, reversed thù décision and ordered a new trial. The 
opinion then rendered in this case at that time by that court, and 
the facts that appeared at the first trial, are reported in 109 U. S. 
238; S. C. 3 Sup. Ct. Eep. 184. 

At the second trial of this suit, had on the second and third days 
of December, 1884, on the close of the plaintiffs' case the facts above 
stated, before allusion was made to the defendant's motion on the first 
trial of this suit, ail appeared in évidence ; but no proof was made or 
offered in évidence by the plaintiffs to show, and it nowhere appeared, 
wbether or not the secretary of the treasury had made a décision upon 
any of the plaintiffs' appeals from the décisions of the défendant as 
collector of customs. Thereupon counsel for défendant rnoved the 
court to direct a verdict for the défendant as to the plaintiffs' impor- 
tation by the Queen, on the ground that the plaintiffs had made no 
appeal as required by law. To the granting of this motion the plain- 
tiffs consented, and the court accordingly directed a verdict for the 
défendant as to that importation. The defendant's counsel also moved 
the court to direct a verdict for the défendant as to the plaintiffs' im- 
portation by the Pennsylvania and Italy, on the ground that no pro- 
test had been made in case of either of thèse importations within 10 
days after the ascertainment and liquidation of duties thereon, as re- 
quired by law. The court thereupon directed a verdict for the de- 
fendant as to thèse importations. The defendant's counsel then 
moved the court to direct a verdict for the défendant as to each of 
the other importations mentioned in their bill of particulars in this 
suit, on the ground that, to entitle the plaintiffs to recover after an 
appeal has been taken to the secretary of the treasury from the dé- 
cision of the collector, as to the rate or amount of duties, the plaintiff 
must show either (1) that they hâve paid the duties before the dé- 
cision of the secretary was made, and brought their suit within 90 
days after sueh décision; or (2) that they hâve paid the duties after 
such décision, and brought their suit within 90 days after the pay- 
aient thereof; or (3) that 90 days hâve elapsed after their appeal to 
the secretary, and no décision has been made, and that they hâve 
brought their suit after the expiration of such 90 days. This motion 
the court for the time being overruled. 

The defendant's counsel then offered in évidence the décision of 
the secretary upon each of the appeals in the case of the last-men- 
tioned importations. To this offer the plaintiffs' counsel objected on 
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the ground — First. That no Buch défense was pleaded. Beîng a stat- 
ute of limitations, it muât be pleaded. Second. The papers which 
purport to be such décisions of the seeretary of the treasury were not 
. communie atedto the plaintiffs. 

Lewis Sanders and George N. Sanders, for plaintiffs, cited section 
14, Act of June 30, 1864; 13 St. at Large, 202, (section 2931, Bev. 
St.;) and Amson v. Murphy, 109 U. S. 238; S. C. 3 Sup. Ct. Eep. 
184. 

Thomas Greenwood and Samuel B. Clarke, for défendant, cited 
Arthur v. Unkart, 96 U. S. 118, and Ghung Yune v. Schurtleff, 10 Fed. 
Eep. 239. 

Coxe, J., (prally.) The proposition cornes back tothe question which 
I hopedmight be avoided in the case, namely, whether or not this pro- 
vision of the statute is a limitation or a condition précèdent; in other 
words, whether the burden is upon the plaintiffs to prove that the con- 
ditions of the statute hâve been fulfilled, or upon the défendant to prove 
that they hâve not been. I hâve reached a conclusion favorable to the 
défendant with regret, because this appears to be a meritorious case. 
But without the statute the plaintiffs hâve no standing in court. It 
is strictly a statutory proceeding, which they are required to follow, 
and, as I read the statute, there are three conditions to be fulfilled 
before the action can be maintained — First, a protest within 10 days; 
second, an appeal within 30 days; and, third, the action must be 
brought within 90 days after an adverse décision by the seeretary of 
the treasury ; or, if there has been no décision, the plaintiffs must 
prove that fact and that the action was commenced after 90 days from 
the appeal. I see no way to separate thèse conditions. It was evi- 
dently the intention of congress that dissatisfied parties should pur- 
sue their remedy before the department as far as possible. There- 
fore I must hold that it Is incumbent upon the plaintiffs, as a condition 
précèdent to their recovery, to prove, first, that theyprotested; second, 
that they appealed ; and, third, that the action was commenced at a 
time perrnitted by the statute. 

Plaintiffs' Counsel. Of course I object to your honor's décision, and 
take an exception on the part of the plaintiffs. 

It does not appear that there was any décision. 

The Court. To maintain your case you must show affirmatively 
that there was no décision. 

Plaintiffs' Counsel. To that we except. 

Défendant' s Counsel. Are we to understand now that the plaintiffs 
are going on with their case ? 

Plaintiffs' Counsel. Yea; I call Mr. Bernard Arnson. 

Bernard Arnson, being duly sworn and examined as a witness for 
the plaintiffs, testifies: 

Question. You are one of the plaintiffs in the suit? Answer. Yes, sir. Q. 
Did you ever receive any notice, prior to the commencement of the suit, of the 
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décision on your appeals from the décision of the collector of the port on the 
importations involved in this action — notice of the secretaryof thetreasury's 
décisions? 

Défendants Counsel. We object to that on the ground that it is 
immaterial whether the décision was received or not. 

The Court. I think the objection is well taken. It is not incum- 
bent upon the secretary to cornmunicate his décision. 

Plaintiffs' counsel excepts. 

Upon the application of defendant's counsel to direct a verdict in 
favor of the défendant, the court said : 

Gentlemen of the Jury : Upon the question of law in this case, 
there being no question of fact, the court h as decided that this action 
is a statutory one, and the statutory conditions hâve not been per- 
formed by the plaintiffs; you will therefore render a verdict in favor 
of the défendant. 

Under the directions of the court the jury so found. 



The Purissima Conoepcion. 1 
United States v. The Ptjrissima Conoepcion. 1 

(Circuit Court, E. D. Louisiana. Juiie, 1885.) 

Customs Butibs— Forfetture — Act of Junb 22, 1874. 

Under section 16 of the act of congress approved .Tune 22, 1874, (Supp. Rev. 
St. p. 80,) in order to adjudge a forfeiture or a penalty, the court or jury must 
find that the act charged was committed with an actuai intention to defraud 
the United States. 

Appeal from District Court. 

J. W. Gurley, Asst. Dist. Atty., for the Government. 

John D. Bouse and Wm. Grant, for claimants. 

Pardee, J. That the seized gpods were not placed by the master 
on his sworn manifest, and were concealed on the ship, and the mas- 
ter did offer money to the seizing officers, not only justifies the seiz- 
ure, but makes a strong prima fade case for the government in de- 
manding the penalty against the ship, and the condemnation of the 
goods. The claimant meets this prima fade case with the défense 
that the goods were not brought to this port for sale, use, or consump- 
tion in the United States, but were goods belonging to the owner, in 
transit to Spain, and that they were not omitted from the manifest 
nor concealed with any intent to defraud the United States. His 

1 Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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proof largely consista of a letter written by the owner to the master, 
directing the purchase in Havana of the goods, and giving instruc- 
tions how to bring them into Spain, and of the testimony of the mas- 
ter, taken under commission. 

The government bas moved to suppress both the letter and com- 
mission. The letter is objected to because it is not a sworn statement, 
because there was no opportunity forcross-examination, and because 
a party cannot make évidence for himself. The commission is ob- 
jected to because the évidence of the master therein conflicts directly 
with the sworn statements of the same master in the manifest. The 
history of the letter shows that it was written by the owner to the 
master long prior to the purchase even of the seized goods, whenuse 
of it as évidence could not hâve been contemplated, and it was turned 
over at the time of the seizure to show the intention of the master in 
the premises. As a fact in the history of the case, it would seem ad- 
missible to bave such effect as properly entitled to in connection with 
the other circumstances in the case. The objection to the commis- 
sion goes to its effect rather than to its admissibility. The oath at- 
tachée! to the manifest, and taken by the master, was the formai oath 
prescribed by the statute. The manifest seems to hâve been made 
out in English and Spanish, but the oath seems only to hâve been 
taken in English. It is only by considering that the master understood 
no English, and that the oath was taken carelessly and negligently, 
and in short was a "custom-house oath, " that any credence can be 
given to the master's évidence taken under the commission ; as the 
two are diametrically opposed. And the same suspicion must attach 
to the évidence of the master, relating to the circumstances under 
which he offered money to the seizing officers. However, taking the 
évidence as the whole of it strikes my mind, the following appears 
to be the true inwardness of the case. 

The Purissima Concepcion was in Havana, destined to come to New 
Orléans in ballast, there to take a cargo of staves to Spain. The 
owner, living in Seville, desired to import from Cuba some tobacco, 
probably without paying duties or charges to the Spanish govern- 
ment, and he, therefore, by letter directed the master how to obtain 
the means, and make the purchase, concealing from the merchants the 
object, and how to conceal the tobacco under the staves so as to hâve 
no trouble in entering the Spanish port, using this language : "I need 
not tell you that on your arrivai at Benanza you bring the above un- 
der the staves better than in tne cabin, the secret in which has been 
denounced," etc. The master made the purchase as directed, and 
concealed the tobacco in the cabin to enter New Orléans, undoubtedly 
intending to again hide it under the staves when the cargo should be 
taken aboard. The master omitted the tobacco from the manifest in 
New Orléans, not from ignorance of the requirements of our customs 
régulations, for he placed other goods in transit thereon, but because 
he did not désire trouble to himself hère in bonding and accounting 
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for the tobacco, nor to embarrass himself in his ultimate intention of 
smuggling the tobacco into Spain. On the goods being found by the 
inspectors of customs, he offered money to get himself out of trouble, 
without any particular care whether it was reeeived as a bribe or as 
duties. Thèse I think to be the real facts of the case as developed 
by the proof. 

Under such a showing it would seem there ought to be no trouble 
in condemning the goods as forfeited, and condemning the ship for 
the statutory penalty equal to the value of the goods. See section 
2809, Eev. St., which provides that where goods are brought in the 
United States in any vessel from any foreign port, which shall not be 
included or described in the manifest, the master shall be liable to a 
penalty equal to the value of the goods, and the goods so omitted, 
when belonging to the rnaster, officers, or crew of the vessel, shall be 
forfeited. But there is trouble. Section 16 of an act of congress 
approved June 22, 1874, (see Supp. Eev. St. 80,) provides as follows : 

" That in ail actions, suits, and proceedings in any court of the United States 
now pending, or hereafter commenced or prosecuted, to enforce or déclare the 
forfeiture of any goods, wares, or marchandise, or to recover the value thereof , 
or any other sum alleged to be forfeited by reason of any violation of the pro- 
visions of the customs revenue laws, or any such provisions, in which action, 
suit, or proceeding an issue or issues of fact shall hâve been joined, it shall 
be the duty of the court, on the trial thereof, to submit to the jury, as a dis- 
tinct and separate proposition, whether the alleged acts were done with an 
actual intention to def raud the United States, and to require upon such prop- 
osition a spécial finding by such jury; or, if such issues be tried by the court 
without a jury, it shall be the duty of the court to pass upon and décide such 
proposition as a distinct and separate finding of fact. And in such cases, 
unless intent to defraud shall be so found, no une, penalty, or forfeiture shall 
be imposed. " 

Under this section, in order to adjudge the forfeiture and the pen- 
alty in this présent case, the court must find that the master omitted 
the goods from the manifest with an actual intention to defraud the 
United States. This actual intention to defraud the United States 
does not appear from the évidence, — the contrary seems more prob- 
able, — so that while I condemn the conduct of the owner and of the 
master, and somehow feel that there is a failure of justice, yet I am 
compelled, as was the learned judge of the district court, to give judg- 
ment against the United States, and in favor of the claimant, who, 
under the peculiar law aforesaid, is allowed to corne into court with 
not the cleanest hands, and compel a judgment in his favor. 

The judgment and findings of the district court are affirmed. 



djsited states v. geiswold. 3ûi 

United States v. Gkiswold. 

(District Court, D. Oregon. June 10, 1885.) 

False Claims against Uniïed States — Action under Sections 3490-3494, 
Kkv. St. 

A.n action broughtbyaprivate prosecutor under sections 3490-3494, Rev. St., 
to recover damages and forfeiture (or a violation of section 5438, Rev. St., is 
what was known at common law as a " popular " or qui tam action, and is un- 
der the sole and exclusive control of said prosecutor, subject to the restriction 
on his right to discontinue the same, contained in section 3491, Rev. St., and bis 
interest or share in any judgment obtained therein is his absolute private prop- 
erty, and the United Statea canaot compromise, remit, or release the same by 
pardon or otherwise. 

Motion for leave to enter satisfaction of judgment. The opinion 
states the facts. 

James F. Watson, Dist. Atty., for the United States. 

H. Y. Thompson, for défendant. 

James K. Kelly, for prosecutor. 

Deady, J. By section 3469, Eev. St., it is provided as follows: 

"Upon a report by a district attorney, or any spécial attorney or agent hav- 
ing charge of any claim in favor of the United States, showing in détail the 
condition of such claim, and the ternis upon which the same may be com- 
promised, and recommending that it be compromised on the tenus so offered, 
and upon the recommendation of the solicitor of the treasury, the secretary 
of the treasury is authorized to compromise such claim accordingly. " 

The district attorney now applies for leave, under this section, to 
enter satisfaction of the judgment in this case in pursuance of an 
alleged compromise by the secretary of the treasury of the sum or 
debt remaining due thereon, to-wit, $23,57(5, for the sum of $100. 

It appears from the pétition that on May 27, 1877, the United 
States, by B. F. Dowell, commenced an action in this court against 
William C. Griswold, under sections 3490-3494, Kev. St., for cer- 
tain forfeitures and damages, on account of the violation of section 
5438 of said statutes, in knowingly making, presenting, and obtain- 
ing payment from the treasury of the United States, in January, 1874, 
of certain false claims, commonly called "The Jesse Robinson Claims ;" 
that thereafter, on July 30, 1879, a judgment was duly entered in 
said cause in favor of the United States and against the said Gris- 
wold for the sum of $35,228, together with costs and disbursements, 
amounting to $2,875.60; that divers sums hâve since been collected 
by exécution and applied on said judgment, but there remains still 
due and owing thereon the sum of $23,576; that on November 22, 
1884, the secretary of the treasury, on the report and recommenda- 
tion of the district attorney and the solicitor of the treasury, com- 
promised said claim for $100, and the release of Griswold's interest 
in certain property situate in Salem, Oregon, and known as "The Agri- 
cultural Works;" that said Griswold has paid said Bum of money and 
executed said release to the United States; and that the solicitor of 
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the treasury, in a correspondance between himself and tlie district 
attorney, copies of which are annexed to the pétition, bas directed 
the latter officer to take the necessary steps to carry said compromise 
into effect. In bis letter of November 22, 1884, the solicitor of the 
treasury says : 

"It may be proper to state that I entertained serious doubts as to m y author- 
ity to compromise such a claim or judgment, and accordingly the secretary 
of the treasury submitted the matter to the solicitor gênerai. That officer de- 
termined the question in favor of the jurisdiction of this office, but added: 
« Even if this conclusion was some what uncertain, I might still give the above 
advice, seeing that if it be mistaken the prosecutor may hâve relief by pro- 
ceedings in court, whereas, if the advice was to the contrary and mistaken, 
Griswold could hâve no means of correcting it that occurs to me.' In or- 
der that any rights that Mr. Dowell may suppose he possesses may be f ully 
protected, and, if possible, adjudicated, you are hereby directed, before tak- 
ing the necessary steps to carry this compromise into effect, to formally notify 
him of your intention to do so, giving Mm ample Urne to appear in court, 
and make such objection thereto as he may détermine his interests requiie, 
as I do not désire that Mr. Dowell shall be so situated by your action, or by 
that of tins office, that he can hereaf ter successf ully set up any claim for dam- 
ages or otherwise, either in court or before congress." 

In pursuance of this direction, the prosecutor, B. F. Dowell, was no- 
tified of this application, and appeared and answered the pétition, and 
■was heard by himself and counsel in opposition thereto. By his an- 
swer the prosecutor objects to the entry of satisfaction, alleging that he 
was not consulted concerning the alleged compromise; that the ac- 
tion in which the judgment was given was a qui tam one; and that 
the one-half of said judgment belongs to him, and the United States 
has no power or authority to compromise his share thereof without 
his consent. The prosecutor also allèges in his answer that the com- 
promise ought not to be made for the further reason that Griswold 
has claims on the government of considérable value, specifying them 
in détail, and a lot in Salem, Oregon, that should be applied on the 
judgment, and concludes by sayingthat he has offered and now offers 
to take one-third of the balance due for the whole judgment. The 
amount received on this judgment, except a trifling surn, was not 
made on exécutions issued thereon, but on a sale by a master of 
property theretofore fraudulently assigned by the judgment debtor to 
his wife, in pursuance of a decree of the circuit court in a suit eon- 
ducted by the prosecutor to Bubject the same to the payment thereof, 
after tedious and coBtlv litigation. U. S. v. Griswold, 7 Sawy. 311; 
S. C. 8 Fed. Eep. 557." 

The property spoken of as "The Agricultural Works" was mortgaged 
by the judgment debtor to his attorneys and others after the action 
was commenced, and before judgment therein, and the amount now 
due on said mortgages is probably more than the property is worth 
or will sell for. U. S. v. Griswold, 7 Sawy. 296. 1 But the interest of 

i& C. 8 Fed. Rep. 496. 



UNITED STATES V. GRISWOLD. 363 

said debtor in said property is the légal interest as owner and mort- 
gagor, and is therefore bound by the lien of the judgment from the 
date thereof ; and, if it is of any value, cari be sold on exécution, subject 
to the mortgages, and the proceeds of sale applied on the judgment. 
This being so, the release of Griswold's interest in this property is an 
idie thing — a mère make-believe — that neither inconveniences him 
nor benefits the United States. Therefore, the only considération for 
this compromise by which Griswold is to be absolutely released and 
discharged from the payment of a judgment against him of $23,576, 
for and on aeeount of money fraudulently obtained from the United 
States treasury, is this paltry sum of $100. And, f uriner, the only 
reason given for this extraordinary favor, not to an unfortunate, but 
to a fraudulent, debtor, is that he has no visible property, and it will 
save the trifling trouble and expense of issuing an exécution on this 
judgment once in nve years, for the purpose of keeping it in force. 
In view of thèse facts, the transaction might more properly be char- 
acterized as a remission or pardon than a compromise. However, I 
suppose the right of the United States to release the défendant from 
this judgment, rather than the justice or policy of the act, aB between 
it and Griswold, is the real question now before this court. And, first, 
what is the nature of the action authorized and regulated by sections 
3490-3494, Eev. St., and what is the relation of Dowell to the same, 
and the nature of his interest in the judgment given against the de- 
fendant therein ? 

Section 3490, Eev. St., provides that if any person, not in the army 
or navy of the United States, "shall do or commit any of the acts pro- 
hibited" by section 5438 of said statutes, — that is, among other things, 
knowingly make or présent for payment any false daim against the 
United States, — he shall forfeit and pay to the same the sum of $2,000, 
and double the damages that the United States may sustain by reason 
thereof, together with the costs of suit, which forfeiture and damages 
shall be sued for in one action. 

Section 3491 gives the district court of the district where the 
offender may be found, jurisdiction of the action, and adds : 

"Such suit may be bronght and carried on by any person, as well for him- 
self as the United States. The same shall be at the sole cost and charge of such 
person, and shall be in the name of the United States, but shall not be with- 
drawn or discontinued without the consent, in writing, of the judge of the 
court and the district attorney." 

Section 3492 makes it the duty of the district attorney to be dili- 
gent in looking after and prosecuting such cases; and section 3493 
enacts that — 

"The person bringing said suit and prosecuting it to final judgment shall 
be entitled to receive one-halt' of the amount of such forfeiture, as well as 
one-half of the amount of the damages he shall recover and collect; and the 
other half thereof shall belong to and be paid over to the United States ; and 
such person shall be entitled to receive to his own use ail costs the court may 
avrard against the défendant, to be allowed and taxed according to any pro- 
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vision of law or rule of courb in force, or that shall be in force, in suits be- 
tween private parties in said court." 

At common law an action thus authorized to be "brought and car- 
ried on" by any person, "as well for himself as the United States," 
was called a "popular" action, because given to the people in gên- 
erai; and when the penalty, as in this case, was given in part to the 
prosecutor and the remaiuder to the king or other public use, it was 
called a qui tam action, because the plaintiff therein was described 
as one who sues for the king as well as for himself, — qui tampro domino 
rege, quam pro se ipso in hoc parte sequitur. The action might be 
maintained in any case where a statute imposed a penalty for the 
commission or omission of a certain act, and gave the same, in whole 
or in part, to any one who would sue for it; and it was brought in 
the name of the person prosecutingit, and was exclusively under hia 
eontrol. 3Bl.Comm. 160; lBac. Abr. 73; V.S.Y.Grisicold,6Sawy. 
25; Bush v. U. S. 8 Sawy. 327; S. C. 13 Fed. Kep. 625. 

The fact that the statute in this case requires the action to be 
brought in the name of the United States, and provides that it Bhall 
not be discontinued without the consent of the judge and district at- 
torney, doe,s not change its character in this respect. Thèse are mère 
restrictions on the mode of exereising the right to bring and maintain 
the action, and do not affect any substantial interest of the prosecutor 
in the proceeding or the fruit of it. Indeed, although this action was 
brought, at common law, in the name of the prosecutor, it was always 
set forth that it was also brought for the benefit of the king or other 
public use, as well as himself; and while the position of the parties is 
reversed hère, and the action is brought in the name of the United 
States, it is brought for the benefit of the prosecutor as well as the 
government. 

The provision concerning the discontinuance oî the action is in- 
tended to prevent abuse of it, and is evidently borrowed from 18 Eliz. 
c. 5, which prohibits a plaintiff in such an action from compounding 
or compromising the same without the consent of the court. 1 Bac. 
Abr. 84. By virtue of the statute prescribing the forfeiture and dam- 
ages recovered in this case, and authorizing any one to sue for them 
who would, the défendant, Griswold, became bound to pay the same 
to the prosecutor herein, the one-half for himself and the other half 
for the use of the United States. The law implied a contract to that 
effect, and the judgment obtained thereon is so far the private prop- 
erty of the prosecutor, and cannot be released or satisfied without his 
consent, any more tban if it had been obtained in a private action on 
the bond of the défendant. 3 Bl. Comm. 159. For, although the king 
might, by a pardon of the offender, bar or prevent a popular action 
before it waB commenced, he could not, by this or any other means 
known to the law, interfère with itB prosecution after it waB com- 
menced, or release or dispose of the prosecutor's interest in the judg- 
ment therein. 6 Bac. Abr. 134; 4 Bl. Comm. 399; Whart. Crim. PI. 
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§ 528; 1 Bish. Crim. Law, §§ 909, 911; U. S. v. Lancaster, 4 Wash. 
C. G. 64; Shoop v. Corn. 3 Pa. St. 126; U. S. v. Harris, 1 Abb. (U. 
S.) 110; Ex parte Garland, 4 Wall. 381; 2 Hawk. P. C. c. 37, §§ 
34, 54. 

In Ex parte Garland, Mr. Justice Field, in delivering the opinion 
of the court, when speaking of the effect and opération of a pardon, 
says : "There is only this limitation to its opération : it does not re- 
store offices forfeited, or property or interests vested in others, in con- 
séquence of the conviction and judgment." And if the pardon of the 
offender would not release him from the obligation and effect of this 
judgment, sp far as the prosecutor's interest therein is concerned, much 
less can the seeretary of the treasury compromise it away under sec- 
tion 3469, Eev. St. By its terms this section is confined to claims in 
favor of or debts due the United States. But the share or interest of 
the prosecutor in this judgment is a debt due him from the défend- 
ant therein, — a claim in his favor and not that of the United States, — 
and is beyond and outside of the purpose and purview of the statute. 

The case of U. S. v. Morris, 10 Wheat. 246, cited by counsel for 
the judgment debtor, is not in point. In that case, and others like 
it, arising under acts relating to customs and navigation, the statute 
under which the customs officers elaimed an interest in the forfeiture 
did not give them any absolute right therein nntil the same was re- 
duced to money and paid to the collecter, who was then required to 
pay a moiety of the same into the treasury, and divide the remainder 
among the customs officers and informer, if there was one. The ac- 
tion was commenced and carried on by and in the name of the United 
States, and might hâve been discontinued at its pleasure. Besides, the 
aet of March 3, 1797, (1 St. 506, section 5292, Rev. St.,) then in force, 
gave the seeretary of the treasury full power to remit any forfeiture 
occurring under such acts without willful négligence or intentional 
fraud. The court held that the power of remission could be exercised 
by the seeretary after judgment of condemnation and before the pay- 
ment of the proceeds to the collecter. 

The Confiscation Cases, 1 Wall. 454, also cited by counsel for the 
judgment debtor, only go to the point that an action commenced by 
the United States under the confiscation act of August 6, 1861, may 
be discontinued by it without the consent of the informer. But the 
statute under which Dowell brought this action gave him one-half 
of the forfeiture and damages recovered therein absolutely and uncon- 
ditionally, and for a very good reason. A forfeiture cannot occur un- 
der section 5438, Eev. St., without the party incurring the same being 
guilty of both fraudulent intent and conduct, while a violation of the 
customs and navigation laws, involving a forfeiture or penalty, ma.y 
and often does occur without fraudulent intent or even willful négli- 
gence. In suoh case it is provided that the seeretary of the treasury 
may remit forfeitures or penalties incurred without moral turpitude 
at any time before the same are paid to the collecter, and ail persons 
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who eontribute to the prosecution with the expectation of sharing in 
the resuit do so subject to the exercise of this power. Bat in this 
case tbere is no reason, founded either in the justice or expediency 
of the case, why the government should reserve to itself the power to 
remit the forfeiture or damages given to the prosecutor as an induce- 
ruent and reward for bringing and maintaining the action at his own 
costs and charges. The statute is a remédiai one. It is intended to 
protect the treasury against the hungry and unscrupulous host that 
encompasses it on every side, and should be construed accordingly. 
It was passed upon the theory, based on expérience as old as modem 
civilization, that one of the least expensive and most effective means 
of preventing frauds on the treasury is to make the perpetrators of 
them liable to actions by private persons acting, if you please, under 
the strong stimulus of personal ill will or the hope of gain. Prose- 
cutions conducted by such means compare with the ordinary meth- 
ods as the enterprising privateer does to the slow-going public vessel. 
But if the United States could, by pardoning the offender, or remit- 
ting the penalty, or compromising the claim, deprive the prosecutor 
of his reward after he had earned it, the statute would be a nullity; 
for no one would be foolish enqugh to incur the trouble and expense, 
or even the ill will, incident to the prosecution of an action for any 
such forfeiture and damages, subject to the right of the treasury, on 
ex parte statements and personal solieitation, to remit the satne or 
compromise his judgtnent after it was obtained. Take this case for 
example. There were three jury trials and one hearing on error, in 
the first of which the jury stood eight to three for the plaintiff, and 
in the other two there were verdicts for the plaintiff for the sum of 
$35,228 each, on the defendant's written admission that he had ob- 
tained not less than $16,614 from the treasury on false and fictitious 
vouchers, and satisfactory proof that he did so knowingly. As this court 
said, in U. S. v. Griswold, 7 Sawy. 309, S. G. 8 Fed. Eep. 496 : "The 
préparation and trial of the case covered a wide field of inquiry and 
controversy, extending over a period of nearly a quarter of a century, 
and reaching from the Atlantic to the Pacific." The défendant paid 
his counsel over $10,000 for their services, and when the prosecutor 
obtained judgment on the verdict his taxable costs and disbursements 
amounted to $2,821.60. Then followed a suit in equity to cancel a 
fraudulent conveyance by the judgment debtor of property to his wife. 
This cost time and money, and the final decree setting aside the con- 
veyance and directihg the property to be sold, and the proceeds ap- 
plied on the judgment, was not entered until August 12, 1881, more 
than four years from the commencement of the action ; and even then 
the department of justice, at the instance of the défendant, assumed 
to delay the sale of the property from time to time, so that the money 
on it was not realized until February, 1883. And now, to release 
the défendant from this judgment, and arbitrarily deprive the prose- 
cutor of. his share of this indebtedneBS, would, as was said by his 
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ccransel on the argument, be "a shocking injustice." But I do not 
find that the law will allow it to be done. My conclusion is that the 
United States bas no power over the prosecutor's share of this judg- 
ment, or right to release or compromise it in any way. It is his pri- 
vate property, and exclusively under his control. 

The application must be denied, and it is so ordered. 



Hewitt and others v. Pennsylvania Steel Co. 

{Circuit Court, E. D. Pennsylvanie/,. May 26, 1885.) 

•Patents for Invention — Expiration op Patent — New Parties. 

On January 15, 1882, complainants filed their original bill, averring infringe- 
ment of their patent, and prayinjr for an injunction and accounting, and, after 
severalamendments, on October4, 1882, the huirs at lawof one of the patentées 
were made parties. The patent expired on July 28, 1882. Beld that , as the court 
could not hâve acquired jurisdiction until Oetober 4, 1882, when ail the parties 
in interest were brought in, and the patent had expired before that Urne, the 
bill should be dismissed. 

In Equity. 

Strawbridge <è Taylor and Benjamin F. Tkurston, for complainants. 

Wayne McVeigh and Joseph G. Frailey, for défendant. 

Butler, J. On the fifteenth of January, 1882, the original bill 
was filed. The complainants were Abram S. Hewitt and Edward 
Cooper, both of New York, and the défendants were the Pennsylvania 
Steel Company, Samuel M. Felton, Eben F. Barker, Henry C. Spack- 
man, Charlemagne Tower, Edmund Smith, William Matthews, and 
William M. Spackman, ail of the city of Philadelphia ; Luther S. 
Bent, of Steeltoa, Pennsylvania, and Francis Thompson, of Boston, 
Massachusetts. The bill set forth, in the usual form, — 

First, the grant and issue of certain letters patent of the United States, 
numbered 72,061, and dated December 10, 1867, to Emile Martin and Pierre 
E. Martin, both of Paris, France, for an allegéd "new and useful improved 
process for refining and converting cast-iron into cast-steel, and other com- 
binations of iron and Carbon," by which letters patent there was secured to 
them, their heirs, executors, administrators, or assigns, for the term of 17 
years from the tenth day of December, 1867, the full and exclusive right of 
making, using, and vending the said invention or discovery, throughout the 
United States and the territories thereof; second, the surrender of said let- 
ters patent No. 72,061, by said Emile and Pierre E. Martin, and the grant and 
issue to them thereupon of reissued letters patent No. 3,096, and dated 
August 25, 1868, for the same invention "for the residue of said term of sev- 
enteen years;" and, third, that "yourorators further show unto your Honors 
that on or about the thirteenth day of May, 1875, the said Pierre E. Martin 
and George Martin, V administrateur délègue de la succession de Mr. Emile 
Martin, deceased, by an assignment in writing of that date, sold, assigned, 
and transferred unto Abram S. Hewitt and Edward Cooper, your orators, the 
whole right, title, and interest in and to said letters patent and invention, 
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which assignment was duly recorded in the patent-office of the United States, 
as by said assignment, or a duly-authenticated copy thereof , and the certifieate 
of such recording thereto afflxed, ready in court to be produced, will fully and 
at large appear. And your orators f urther show that your orators hâve ex- 
tensively applied the said process to practical use, and hâve been, and, but 
for the infringement hereinafter complained of , would still be, in the undis- 
turbed possession, use, and enjoyment of the exclusive privilèges secured by 
the said letters patent, and in receipt of the profits of the same. " 

It is next charged that the défendants hâve infringed the patented 
improvement, "the exclusive right and privilège to make, u: e, and 
vend which, throughout the United States and the territories thereof, 
is thus by law vested in your orators." The relief prayed comprises 
injunctions, preliminary and perpétuai, an account of profits, and, 
in addition thereto, an assessment of damages, in right of the com- 
plainants' title as set forth. 

On the sixteenth of February, 1882, complainants' counsel filed 
an amendment, bringing in the name of Pierre E. Martin as a plain- 
tif!, and making other changes in the bill. On the fourth of March, 
1882, theplaintiff again amended by bringing in Pierre Biaise, George 
Martin, and others, "heirs at law of Emile Martin, deceased." On 
the sixth of March, 1882, another amendment (which need not be 
more particularly referred to at this tirae) was made. On the twenty- 
third of June, 1882, the défendants filed a demurrer to the bill, as 
defective for want of proper parties. October 2, 1882, this demurrer 
was argued, and the folio wing order made : 

Now, this second of October, 1882, this cause coming on to be heard on the 
demurrer filed by the défendant to the complainants' bill as amended, and 
counsel for the respective parties having been heard thereupon, and the same 
having been considered by the court, it is adjudged, ordered, and decreed 
that said demurrer be and the same is hereby sustained, with leave to the 
complainants to amend their billby makingthe administrator of Emile Martin 
a party complainant, if they shall be so advised. 

On the fourth of October, 1882, the bill was again amended as 
follows: First, by inserting after the words "republic and," in line 
25, page 1, of said bill, "Abram S. Hewitt, above named, in his ca- 
pacity as administrator upon the estate of Emile Martin, deceased;" 
and, second, by inserting after line 20, page 6 : 

And your orators f urther represent that the above-named heirs at law of 
the said Emile Martin, deceased, afterwards made application to the register 
for the probate of wills and granting letters of administration in and for the 
city and county of Philadelphia, in the commonwealth of Pennsylvania, and 
within the Eastern district thereof, for letters of administration to be granted 
on the estate of the said Emile Martin, alias Marie François Emile Martin, 
within the said city and county, to Abram S. Hewitt; and such proceedings 
were had that afterwards, to-wit, on the twentieth day of July, A. D. 1882, 
letters of administration upon the said estate, goods and chattels, rights and 
crédits, which were of the said Emile Martin, were by said register granted 
and committed to Abram S. Hewitt, who has duly accepted said trust, and 
has qualified himself according to law, whereby there has devolved upon the 
said Abram S. Hewitt the right, title, and interest which the said Emile 
Martin had at the time of his decease in and to said before-mentioned letters 
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patent, and he holds the légal title to the same (being one undivided half of 
said letters patent) in trust for the said heirs at law of the said Emile Martin, 
deceased, and hereby appears and makes himself a party eomplainant in this 
lùll of complaint. 

To the bill as thus finally amended the défendants filed an answer 
on November 16, 1882. 

Has the court jurisdiction? Two propositions involved in this in- 
quiry need no argument, and scarcely require citation of authority. 
First, that courts of equity can exercise jurisdiction in patent causes 
only where the circumstances call for the peculiar forms or character 
of relief which thèse courts administer. Ordinarily the relief re- 
quired is that afforded by the writ of injunction. Where, therefore, 
the circumstances do not call for the services of this writ, the juris- 
diction of equity does not ordinarily apply. *ioot v. Railway, 105 U. 
S. 189; Hayward v. Andrews, 106 U. S. 675; S. C. 1 Sup. Ct.'Eep. 
544. Second, that to sustain such a suit the entire right in the pat- 
ent must be represented. Gayler v. Wilder, 10 How. 494; Blanchard 
v. Eldridge, 1 Wall. Jr. 339. 

The patent in the case before us expired on the twenty-eighth of 
July, 1882. This is not only shown by the proofs, but was admitted 
on the argument. The original bill was filed in January preceding. 
At this time, therefore, (January,) if the proper parties were before 
the court, the plaintif had a case calling for the services of an in- 
junction, and the court consequently had jurisdiction. As we hâve 
seen, several changes were made in the parties between the time of 
filing the bill and the expiration of the patent, the last bringing in 
the heirs at law of Emile Martin, deceased. In this state of the 
record, could the plaintiffs hâve had a decree? Were the proper 
parties in court? It seems quite plain that thèse questions must re- 
ceive négative answers. The right of Pierre E. Martin (consisting 
of one-half interest in the patent) alone was represented. No one 
of the several persons who had sought to do so, had any author- 
ity to bring in or intermeddle with the remaining half which had 
belonged to Emile Martin. It is not pretended that the attempted 
transfer of this interest to Hewitt and Cooper had any effect. It is 
clear that the interest did not descend to Emile's heirs, and that they 
had no authority whatever respecting it. It was personal property, 
and passed to the administrator, to be administered as ail other per- 
sonalty of the deceased. This is so fully settled by authority as to 
dispense with discussion. Shaiv Valve Go. v. City of New Bedford, 
19 Fed. Eep. 753 ; Bra-dley v. Dull, 19 Fed. Eep. 913. It was not 
until the following October, several months after the patent had ex- 
pired, that the interest of Emile Martin was brought in. Up to this 
period, therefore, no case was presented, and the défendant, in the 
light of subséquent developments, was entitled to a dismissal of the 
bill. It may be assumed that, had the court been aware of the facts 
now aseertained, the amendment would not hâve been allowed. Upon 
v.24F,no.7— 24 
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what valid ground should the administrator hâve been permitted to 
corne into equity, at a time when he was entitled to no équitable re- 
lief, by attacbing himself to a suit previously and improperly com- 
menced ? He could not get in by means of a new bill. The only rem- 
édies he required were those afforded by law. And upon what just 
ground could Pierre Martin, and those who with him claimed to own 
the other half, ask to hâve the administrator brought in? They 
had ceased to be entitled to any form of équitable relief. The only rem- 
édies they could then invoke are those afforded by the law. The ob- 
ject, apparently, was to deprive the défendants of trial by jury in an 
action at law, — a right to which they were clearly entitled at the time. 
In Allison v. Herring, 8 Law J. Eq. (N. S.) 223, the court refused leave 
to amend under circumstances very similar to those of this case. 
The amendaient hère was properly allowed in view of the facts dis- 
closed at the time. To avoid injustice, however, the filing of the 
amendment should now be treated as the commencement of the suit. 
This view finds ample support in authority. Such an amendment, 
made under such circumstances, bears no resemblance to ordinary 
amendments which are held to relate back to the time of filing the bill. 
They présent, in effect at leasfc, a new case, involving différent par- 
ties. In Miller's Heirs v. Mclntyre, G Pet. 63, the court so treated 
an amendment by which an additional défendant had been brought 
in after the statute of limitations had run against the plaintiff. In 
principle this case cannot be distinguished from the one before us. 
True, the party there brought in was a défendant, while hère he is a 
plaintiff. This différence, however, is immaterial. The injustice of 
depriving the défendant in the former case of the bar of the statute, 
by tacking him on to a suit previously commenced, is not plainer than 
that of depriving the défendants hère of their right to trial at law, 
and compelling them to appear and litigate in a court whose jurisdie- 
tion can only be made to cover the case by allowing the administrator 
to attach himself to the bill, as an original party, after the right to 
sue in equity had been lost. It is not necessary to enlarge on this 
subject. 

Treating the suit as commenced when the amendment was filed in 
October, as we must, it is clear that the court has no jurisdiction, 
and the bill must be dismissed. 
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Brtjsh and others ». Naugatuck E. Co. and others. 

(Circuit Court, D. Connectîcut. July 10, 1885.) 

Patents fok Invention — Fobmer Adjudication as to Prioiuty op Invention. 
A contest between two patentées as to priority of invention, and a judg- 
ment that the junior patentée was or was not the first inventor of the thing . 
patented to each, would be an adjudication aiïecting the title of the junior 
patentée ; but an adjudication that the senior patentée was not the first in- 
ventor of the thing claimed in his patent, winch was not the thing claimed by 
the junior patentée, does not enlurge nor affect the estate of the latter, and is 
not a bar to a subséquent suit by the senior patentée against a licensee of the 
junior patentée, whose license was taken after the commencement of the first 
suit, and with notice thereof, although the junior patentée cannot make the 
thing vvhich was the subjectof his invention'without using the claimed inven- 
tion of the senior patentée. 

In Equity. 

Causten Browne and E. N. Dkkerson, for plaintiffs. 

Edmund Wetmore, for défendants. 

Shipman, J. In the suit of the présent plaintiffs against Condit 
and others, before the circuit court for the Southern district of New 
York, for the infringement of the Brush patent by the manufacture 
of electrie lamps, made under subséquent patents known as the Wes- 
ton patents, it was decided that the combination which was the sub- 
ject of the elder patent had been anticipated in the Hayes lamp, and 
the bill was dismissed. The Brush patent and the Weston patents 
are for différent inventions. 

The plea of the Naugatuck Railroad Company, in this case, avers 
that the electrie lamps used by said défendant were manufactured by 
the United States Electric Lighting Company, and are identical in 
construction with the electrie lamps made and sold by Condit, and 
which were the subject of the suit in the Southern district of New 
York; that the défense of that suit was solely conducted and con- 
trolled by said Electric Lighting company; that when that suit was 
commenced Edward Weston had applications pending for letters pat- 
ent on electrie lamps, which applications were for the benefit of said 
Lighting company, and on which applications letters patent were 
granted, and became the property of that company pending the Con- 
dit suit; that, pending that suit, the ISaugatuck Railroad Company 
took a license from said company, with knowledge of complainant's 
claim that the use of the lamps so licensed under tbe Weston pat- 
ent was an infringement of the Brush patent; that said defendant's 
lamps are made under the Weston patents, and that the invention 
patented by one of them cannot be made without using the invention 
described and claimed in the Brush patent. 

Upon thèse facts, the défendant says that the Electric Lighting com- 
pany was the real défendant in Brush v. Condit; that the Naugatuck 
Railroad Company is privy in estate with its licensor ; and nleads the 
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judgment for the défendant in the former suit as a bar to the présent 
suit. The plea has been set down for hearing. It is admitted that 
the Electric Lighting eompany, the owner of the WeBton patents, was 
the real défendant in the Condit Case, and that the Naugatuck Eail- 
road Company, beeoming the licensee of said Lighting eompany pend- 
ing said suit, and with the knowledge of the complainant's daim, is 
privy in estate with the Lighting eompany, and that a judgment in 
the former suit, which determined the title to the estate of the said 
eompany, or some right or liability attaching to said title, would be 
eonclusive as an estoppel. 

The plaintiff says that the Brush invention and the Weston inven- 
tions, as claimed in the respective patents, not being alike, an adju- 
dication that the invention of the elder patent had been auticipated 
by a third person is a judgment which did not détermine either the 
title of the Lighting eompany to the junior patents, or any liability 
attaching to such title. The défendant says that, so far as the appli- 
cation of the doctrine of res adjudicata is concerned, there is no dif- 
férence between an adjudication affecting a right to use the property 
to which it relates and the title to that property; and that "thegrant 
of a patent confers the exclusive right of property, subject to prior 
grants, and the question whether such prior grants limit the enjoy- 
ment of the property is a question which directly affects it, so that 
an adjudication in regard to it affects any one who is privy in owner- 
ship;" and that Brush's contention in the Condit Case was that ne 
had "a prior valid grant, the existence of which would prevent Weston 
from using his subséquent grant except under Brush's license;" and 
thus the litigation vitally affected the extent and manner in which 
Weston's property was to be enjoyed, and therefore related to the 
property as much as a question which related to the ownership. 

In this case neither the extent of the grant to Weston, nor any lia- 
bility attaching to his title was in issue. The title to the inventions 
which were the subject of his patents, or their scope, was not in dis- 
pute. The contest was not between the patents of the two inventors, 
except in popular phrase, but was whether anybody had a right to 
make and use the Brush combination of clamp, core, and coil, a right 
which the plaintiffs insisted was theirs exclusively, and the défend- 
ants contended was open to the public. A contest between two pat- 
entées as to priority of invention, and a judgment that the junior 
patentée was or was not the first inventor of the thing patented to 
each, would be an adjudication affecting the title of the junior pat- 
entée ; but an adjudication that the senior patentée was not the first 
inventor of the thing claimed in his patent, which was not the thing 
claimed by the junior patentée, does not enlarge nor affect the estate 
of the latter. 

But it is urged, and it is the strength of the defendant's argument, 
that Weston cannot make his lamp without using the Brush clamp ; 
and thus that the adjudication in the Condit Case, which threw the 
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claimed combination open to the public, affected the extent of Wes- 
ton's enjoyment of his property, and therefore related to the property 
as much as if it affected his title. It is true that the adjudication 
will, if hereafter sustained, affect his enjoyment of his property, in 
the sensé that it will relieve him from the alleged liability or obliga- 
tion to pay royalty to the plaintiffs; but the defect in the defendant's 
argument seems to me to consist in insisting that the relations to each 
other of grants of exclusive rights in différent inventions by différent 
letters patent are analogous in ail respects to the relations to each 
other of grants of right in a pièce of land by différent deeds. 

The inventor's estate in letters patent is his exclusive right to prae- 
tice his own inventions for the time limited by the statute. The sub- 
séquent inventor who bas taken a patent for a différent invention is 
no more subject to the grant to the senior patentée than he would 
hâve been if he had not taken a patent. There cannot properly be 
said to be a burden or easement upon the junior patentee's estate, al- 
though there is a prohibition against the use by the public of the 
senior patentee's exclusive right. There is no implied condition that 
Weston's grant shall be subject to prior valid grants, for the grant 
does not touch upon the territory winch had been patented by any- 
body else. In other words, the fact that, after the Condit suit was 
commenced, the Electric Lighting company obtained patents for the 
devices which characterize the Weston ïamps does not give to the ad- 
judication that the Brush patent was invalid, by reason of prior an- 
ticipation by a third person, any différent position or force from that 
which it would hâve had if the Weston patent had never been issued, 
because thèse patents do not relate to the invention which was in- 
cluded in the Brush patent. Weston's freedom from the claim of 
Brush for royalty was, to use the language of the plaintiffs' counsel, 
not obtained "in his capacity as patentée, not by way of enlargement 
of his rights as patentée, not as au adjudication or in favor of his 
estate as patentée, so as to make a case of ' privity of estate ' in be- 
half of his licensees." 

The cases of Ingersoll v. Jewett, 16 Blatchf. C. C. 378, and Penning- 
ton v. Hunt, 20 Fbd. Eep. 195, do not sustain the plea. In the first 
case Ingersoll, as owner of the Heath patent, had sued Turner, a 
licensee under Topham's patent for the same invention, for infringe- 
ment of the Heath patent. Topham assumed the défense of the suit. 
The question of priority of invention as between Heath and Topham 
was the one at issue, and was decided in Topham's favor. His title 
to his invention, as between Ingersoll and himself, was the subject 
which was adjudicated. Ingersoll then sued Jewett, another licensee 
of Topham, for making the same invention, and it was held that if 
Jewett had become a licensee after judgment in the Turner suit he 
would hâve been privy in estate with Topham, and the former judg- 
ment would hâve been conclusive as an estoppel. 

In the case of Pennington v. Hunt, Hunt Bued Pennington upon 
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the Clark patent, having bought it from King, the unsuccessful dé- 
fendant in the previous suit of Pennington v. King upon the Pen- 
nington patent, in which case King's défense was that the Penning- 
ton invention had been previously patented to Clark. The court sus- 
tained the validity of the Pennington patent as against the Clark pat- 
ent, and thus the validity or the scope of the latter patent was directly 
in issue. Hunt having bought the Clark patent from King af ter the 
adjudication, with knowledge of the controversy, was held to be privy 
in estate with his assignor, and to be bound by the.judgment. The 
différence between thèse two cases and the one at bar is that in each 
of the cited cases the validity or the scope of the patent which be- 
longed to the défendant in the original suit was directly in issue, and 
was adjudicated upon. 

The plea of William D. Bishop, which sets up non-infringement, is 
within the adverse criticism of the court upon a similar plea in Sharp 
v. Reissner, 9 Fed. Eep. 445. 

Both pleas are overruled. 



American Diamond Bocx Boring Co. v. Sheldons and another. 

Same v. Sutherland Falls Marble Co. and others. 

Same v. Gilson and others. 

{Circuit Court, D. Vermont. July 13, 1885.) 

Patents pok In venttons— Reheakins on Condition Testimony Taken be Used. 
Motion for rehearing granted, on condition that in case there should be a de- 
cree in the cause for an accounting, the testiraony already taken before the mas- 
tel' shall stand for use in the case as if taken by the parties respectively upon 
such new accounting. 

In Equity. S. C. 2 Fed Eep. 353. 

E. G. Thompson, for plaintiff. 

E. T. Rice and Aldace F. Walker, for défendants. 

Wheeler, J. Thèse causes are pending for the purposes of an ac- 
counting before a master, pursuant to an interlocufcory decree made 
upon hearing in chief. 17 Blatchf. 208, 303. They hâve now been 
heard upon motion for a rehearing on the mérita. The décision was 
made largely upon the authority of, and following, American Dia- 
mond Rock Bor. Co. v. Sullivan Machine Co. 14 Blatchf. 119, upon 
the same patent. The change in what were understood to be the 
principles of law governing reissuing patents since thèse décisions 
bas been found to be sufficient to change that made in the former 
case. American Diamond Drill Co. v. Sullivan Machine Co. 21 Fed. 
Eep. 74. That affords sufficient ground for granting a rehearing to 
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review the décision made in this case, upon which the decree for an 
accounting rests. Coon v. Wilson, 113 U. S. 268; S. C. 5 Sup. Ct. 
Eep. 537. Still, the expenses of taking testimony before the master 
should not be lost, in case it can, in any event, be of use in the case. 
The same decree may be made again upon rehearing or an appeal. 
What the resuit may be cannot be foretold with certainty; therefore 
it seems proper that the rehearing should be granted without préju- 
dice, so far as may be, to the proceedings before the master. There- 
fore the motion is to be granted, upon the express condition and order 
that in case there shall be a decree in the cause for an accounting, 
the testimony already taken before the master shall stand for use 
before the same or any other master in the cause, as if taken by the 
parties, respectively, upon such new accounting. 

Motion granted, but without préjudice to the right to use the tes- 
timony already taken before the master on any accounting in the 
cause. 



The Thomas Fletcheb, (on the Appeal of James Gibb Eoss.) 1 

(Circuit Court, S. D. Georgia. Novetnber, 1884.) 

1. Maritime Liens — Bottomry Bonds. 

A bottomry bond should hâve a préférence to be paid out of the proreeds of 
a vessel, superior to those holding maritime liens for supplies and repairs, if the 
évidence shows that pnor to its exécution the owner of tbe vessel was notifled 
to consent tothe bond, ortoraisethenecessaryfunds by other meaus. TheJulia 
Blake, 16 Blatchf. 472, followed. 

2. Same— Supplies. 

To constitute maritime liens for supplies, they must hâve been furnished on 
the crédit of the vessel, and in some other than her home port. 

3. Same— Home Poht. 

The enrollment of a vessel makes only a prima facie case as to the port of her 
enrollment being her home port, which may beovercome by évidence as to the 
résidence of her owner. The statute (Itev. St. § 4141) provides that the home 
port of a vessel "shall be deemed to be that at or nearest to which the owner 
usually résides," and that seems to contemplate thaï a ship-owner may réside 
in différent places ; but the résidence to détermine the place of enrollment (or 
home port) is to be the usual résidence, and no person can hâve more than one 
such résidence. Business men in' this country may bave résidences and busi- 
ness places scattered over the whole of our great territory, but, as a matter of 
fact, they cannot hâve more than one usual résidence. 

Admiralty Appeal. 

Richards de Heyward, for appellant. 

Garrard é Meldrim, for appellees. 

Paedee, J. The bark Thomas Pletcher having been sold by de- 
cree of the district court, and the proceeds of sale partitioned among 
the various libelants and intervenors, James Gibb Eoss, a mortgage 

'Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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creditor of said bark, appeals. The pertinent facts are about as fol- 
lows : Pendergast lived at Plainfield, in the state of New Jersey, and 
bad a business place in the city of New York. He was the owner 
of the bark Thomas Fletcher, which he caused to be enrolled in the 
port of New York, although Perth Amboy was the nearest port ha'v- 
ing a custom-house. The libelants, Eichard Poillon, George Bell, 
Willett & Hamlin, and McCaldin Bros., furnished supplies and ma- 
terials for repairs to the Fletcher in the port of New York, for which 
they respectively claim a maritime lien. Eichard Poillon and George 
Bell each furnished supplies on the order of Pendergast and the mas- 
ter ; each now swearing that the supplies were furnished on the crédit 
of and charged to the vessel, and that they knew that Pendergast re- 
sided at Plainfield, New Jersey. In further proof that the supplies 
were credited to the ship, it appears that, within a few days after 
furnishing, each filed a lien against the Fletcher under the lien laws 
of the state of New York. 

The supplies furnished by Willett & Hamlin were at the request of 
the owner, Pendergast, on the crédit of the ship, as sworn by libelants' 
agents. The supplies furnished by McCaldin Bros, were furnished 
on the order of Pendergast, and whether the ship was credited does 
not appear. It does not appear that either firm knew of Pendergast's 
résidence. Nor does it appear that any of the libelants knew that 
Pendergast had a place of business in New York city. The libel of 
James Gibb Boss, assignée, is on a bottomry bond, executed in Fal- 
mouth, England, in favor of W. H. Boss & Co., and the only point 
inade against it is that the évidence does not show that prior to its 
exécution the owner, Pendergast, was notified, as he might hâve been, 
to consent to the bond, or to raise the necessary funds by other 
means. This being a contest among creditors for priority, and the 
owner, Pendergast, not appearing, it is claimed that, although Pen- 
dergast is bound, the contesting libelants are not bound by the bond. 
The only évidence bearing on the point of notice to Pendergast is 
that of libelant himself, who, in testifying of Pendergast's attempting 
to borrow money from him, says : 

"The repairs done at Falmouth on the Thomas Fletcher were not done on 
the strength of my crédit with "W. H. Eoss & Co. The repairs were made, 
and the money to pay for them raised on bottomry, by the master of the ves- 
sel, before W. H. Koss & Co. received notice from me that I was willing to 
advance the money. I was in communication with Pendergast at the time 
the Thomas Fletcher was at Falmouth. At that time he was in New York 
city. Part of the time I was in New York, and part of the time I was in Que- 
bec. Pendergast wished to raise money for the Thomas Fletcher's repairs, 
and asked me to advance the funds. I was not disposed to do so, as I con- 
sidered that the vessel already owed me ail she was worth. I advised W. H. 
Koss & Co. that Pendergast was not able to pay or raise the money. Pender- 
gast afterwards asked me again to advance funds, and offered me as security 
the order for $3,000 of the Fairy Belle's freight. It was then that I advised 
W. H. Eoss & Co. that I was willing they should advance funds to pay for 
the Fletcher's repairs, and charge sameto my account; but, as I hâve already 
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stated, the money to pay for the repairs had been raised on bottomry before 
W. H. Ross & Co. reeeived my letter." 

If it is deemed material to show that the owner was communicated 
with before the bottomry bond was given, (see The Julia Blake, 16 
Blatchf. 472 et seq.,) then it appears from the above-quoted évi- 
dence that he had notice, and was unable to raise funds in time to 
meet the necessity. James Gibb Ross also intervenes in this case, 
to claim proceeds of sale of the Fletcher as the holder of a mortgage 
for the sum of $10,000, which mortgage purports to hâve been ex- 
ecuted by Pendergast of Plainfield, New Jersey, sole owner of the 
Fletcher, and was recorded in the office of the collecter' where the 
Fletcher wasenrolled, November 30, 1880. 

It seems clear, in ranking thèse claims, that the bottomry bond 
should be recognized and given priority. If the demands of the va- 
rious libelants for supplies and repairs are maritime liens, they Bhould 
rank next. If not maritime liens, they should be rejected entirely, 
for they are not shown nor claimed to be domestic liens. To consti- 
tue them maritime liens, the supplies must hâve been furnished on 
the crédit of the ship, and in some other than the home port of the 
ship. See The Lottawanna, 21 Wall. 559; Stephensonv. The Francis, 
21 Fed. Bep. 715, and the numerous cases there cited. 

From the évidence submitted, itis apparent that, of thèse material- 
men, Poillon, Bell, and Willett & Hamlin gave crédit to the ship. The 
évidence is not as strong as it might perhaps hâve been made ; but, un- 
contradicted, it îs suffieient. The supplies furnished by McCaldin 
Bros, seem to hâve been on the naked order of Pendergast, owner, then 
présent. As to what port is the home port of an American ship, 
there arise many very difficult questions. When the résidence of the 
owner iB in the same state as the nearest port to such résidence, and 
there is no other port in the state, there is no particular trouble in 
ascertaining the exclusive home port, provided the ship is enrolled at 
the proper port; but, if ail thèse circumstances do not concur, the home 
port of a ship is a matter of uncertainty, under the authorities, \he 
weight of authority being in favor of considering ail the ports of the 
state in which the owner résides as home ports. See The Albany, 4 
Dill. 439, and cases there cited. In the présent case, the question is 
whether the port of New York was, at the time the supplies were fur- 
nished, a home port of the Fletcher. 

It is concédée! that the enrollment of the Fletcher in New York 
makes only a prima facie case as to that being her home port. That 
prima f acte case seems to be overcome by the positive évidence that 
Pendergast lived in New Jersey, and that Perth Amboy was the 
proper place for his ship to be enrolled. But then it is contended 
(see The Albany, supra) that as Pendergast had a continuous busi- 
ness place in New York, where he was nearly always to be found during 
business hours, that New York constituted his résidence, in the sensé 
of section 4141, Kev. St., relating to enrollment. 
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Without reviewing the authorities cited to maintain this proposi- 
tion, I do not think it neeessary to go further in this case than the 
language of the statute itself, which is : "whioh port shall be deemed 
to be that at or nearestto which the owner * * * usually résides." 
For certain commercial purposes a person's usual place of business 
may be taken for his résidence, not because he résides there, but be- 
cause he may, or ought to be found there; and the statute referred 
to seems to contemplate that a ship-owner may réside in différent 
places, for the résidence to détermine the place of enrollment is to 
be the usual résidence, and no person can hâve more than one such 
résidence. • Pendergast may hâve had a résidence in New York at 
his business place, but it was not his usual résidence. His usual 
résidence was at Plainfield, New Jersey, where he kept his family, 
and where he lived continuously from Ï87S to 1884, perhaps going 
to New York city the morning of every business day, and returning 
to his home at night. Business men in this country may hâve rési- 
dences and business places scattered over the whole of ourgreat terri- 
tory, but I cannot see how, as a matter of fact, they can hâve more 
than one usual résidence. At ail events, I am clearly of the opinion 
that, under the évidence in this case, Pendergast's usual résidence was 
at Plainfield, New Jersey, and not in the city of New York. In reaeh- 
ing this conclusion I do not hold that Pendergast, by his conduct,may 
not be estopped on the matter of résidence ; and this might be a very 
important question in this case if any of the libelants herein were 
adjudged to hâve, not maritime liens, but domestic liens under the 
laws of New York. 

The conclusions on the whole case are that a decree should be en- 
tered recbgnizing the bottomry bond as being first entitled to be paid 
out of the proceeds of the sale of the bark Thomas Fletcher; that the 
demands of Eichard Poillon, of George Bell, and of Willett & Ham- 
lin be recognized as maritime liens, and ordered to be next paid — pro 
rata, if neeessary — out of said proceeds; and that thereafter the claims 
of James Gibb Eoss, under his mortgage, be next allowed and paid; 
any balance of said proceeds to remain in the registry of the court. 
The demand of McCaldin Bros, to be adjudged no lien, and to be dis- 
missed. The costs incurred on the libel of McCaldin Bros., in the 
district court, to be paid by said McCaldin Bros. Ail the other costs 
of the district court to be paid from the funds in the hands of the 
court. The costs of this court, including transcript, to be paid out of 
the fund, if any remain, after satisl'ying in full the demands of Poil- 
lon, Bell, and Willett & Hamlin; otherwiBe to be divided (if nothing 
remain after satisfying such demands) between James Gibb Boss, 
who shall pay three-fourths, and McCaldin Bros., who shall pay one- 
fourth. 
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The Alberto. 1 
Forstall and others v. The Alberto. 1 
(Circuit Court, E. D. Loumana. June 12, 1885.) 

1. Admiralty Jurisdiction — Maritime Oontracts — Oharter-Party — Admi- 

KAi/ry Liek. 

A charter-party is a maritime contract, and within the admiralty jurisdiction. 
lt is well settled since Insurance Co. v. bunham, 11 Wall. 1, that ail contracta 
having référence to maritime service, maritime transactions, or maritime casu- 
alties, are maritime contracta, and within the admiralty jurisdiction of the 
courts of the United States. Whether the jurisdiction is m rem or inpersonam 
dépends upon whether the contract imports a lien on the ship. 

2. Estoppel. 

When the terms of an offer by cablegram were ambiguous, and misunder- 
stood by the parties receiving and accepting the same, to the knowledge of the 
party making the offer, it was the duty of the latter to ha -, e at once given notice 
by cablegram of the misunderstanding, and to protest against the acceptance 
as made, and their failure to do so estopped them from denying the contract 
as made from such acceptance of their offer. They were silent when equity 
required them to speak. 

Admiralty Appeal. Libel for advances. Cross-libel for damages 
for non-execution of charter-party. 

Henry Denis, for libelants. 

Thomas J. Semmes and J. Garroll Payne, for claimants. 

Pardee, J. The libelants are ship-brokers in New Orléans, who 
for some years hâve corresponded with a firm of ship-brokers in 
Bridgetown, Barbadoea, by the name of Da Costa & Co. On the fifth 
of November, 1883, the Austrian bark Alberto was in Barbadoes, and 
her master, being desirous of a cargo direct for Trieste, negotiated 
with said firm of Da Costa & Co., who thereupon, on Baid fifth day of 
November, sent the following cablegram to libelant, to-wit : "Can you 
use one vessel of 500 to 550 tons — Austrian bark Alberto, Trieste, 
direct?" This cablegram was received in New Orléans at 3 : 40 p. m. 
of the. same day. At what time it came to the libelants does not ap- 
pear, but on the same day the libelants, answering, sent the follow- 
ing cablegram: "7/3d., 7/16d. and 5% cotton. Mustbe of the high- 
est class." Meaning thereby, 7s. 3d. for oil, 7s. 16d. and 5% primage 
for cotton. At what time this offer reached Da Costa & Co. does not 
appear, but they sent in reply this cable: "Offer accepted; the ves- 
sel leaves to-morrow to load cotton-seed oil, for Europe, at 7/3d." 

This dispatch was received in New Orléans at 2 : 19 p. m. of the 
sixth November. Exactly what time the libelants received it, does 
not appear ; they made no answer by cablegram or otherwise. In the 
meantime Da Costa & Co., on the part of libelants, entered into a char- 
ter-party with the bark Alberto, under which the libelants were to 
furnish said vessel a f ull and complète cargo of cotton-seed oil for 

1 Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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Trieste, freight at 7s. 3d. per round barrel. The charter-party also 
stipulated that the libelants should advance cash for the necessary 
disbursements at New Orléans at 2J% commission, and insurance. 
The master of the Alberto waited 48 hours at Barbadoes for a dispatch 
from libelants, but, receiving none, sailed under the charter for New 
Orléans, where she arrived on the morning of the twenty-sixth No- 
vember. On the morning of the twenty-seventh the master reported 
to libelants. As to what was said between the parties at this time, 
the évidence is conflicting. 

Taking the libelants' version as the true one, the libelants then no- 
tified the master of the Alberto that Da Costa & Co. had exceeded 
their instructions; that their cable to Da Costa & Co. quoted them 
freight on oil and cotton, and their intention was, and the cable so ex- 
pressed it, that they, libelants, were to be at liberty to load the ship 
with oil or cotton, or both, at their option, and that, consequently, they 
could not recognize the charter signed by Da Costa as binding. They 
also told the master that they were perfectly prepared to carry out 
the offer they had made, and load a ship with a cargo of oil and cot- 
ton to Trieste; but they would not guaranty, and they could not guar- 
anty, a full cargo of oil for the ship. The master said the vessel was 
unsuited for loading cotton, and he would not take cotton; that he 
wanted a full cargo of oil. The libelants told the master that if he 
wished they would try and get him a full cargo of oil, if he would allow 
them togo into the market and offer the ship. After some discussion, 
the libelants' chartering clerk, on the captain's say so, offered the 
ship for a full cargo of oil; then the libelants entered the ship in the 
custom-house, paid the tonnage dues, and made other disbursements 
for the ship, as sued for in the libel. 

The master of the Alberto, however, did not understand the libel- 
ants' position with regard to the charter-party, for he proceeded to 
unload his vessel of ballast, and on the third day of December, 1883, 
he served on the libelants the following letter and notice: 

"Messrs. Forstall, Clayton & Co.— Gentlemen: Please take notice that 
my vessel, the Austrian bark Alberto, ehartered by you as per charter-party 
dated, Bridgetown, the sixth of Xovember, 1883, is ready to receive cargo at 
post 35, Third district, and that lier lay days will commence to count to-mor- 
row morning, the fourth instant, 
"ïours, truly, 

" Andkea Geaguez, Captain of the Aust. bark Alberto. " 

This notice seems to hâve cleared up the cloudy contracting at- 
mosphère, for from this time on there seems to hâve been no more 
misunderstandings between the parties. The libelants discovered 
that the master of the Alberto insisted upon the charter-party as 
valid and binding; the captain discovered that the libelants repudi- 
ated the charter, and did not intend to be bound by it. 

Immediately the libelants brought their libel, seizing the ship for 
advances made. The owners of the Alberto responded with a cross- 
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libel for damages for non-execution of charter-party. The amount of 
advances claimed in the libel is not disputed, nor is the rule of dam- 
ages followed in the district court on the dema'nds of the cross-libel 
disputed. The questions presented in this court are (1) whetherthe 
court bas jurisdiction of the demanda presented in the cross-libel ; and 
(2) whether the libelants are bound for the damages resulting from 
their failure to comply with the obligations of the charter-party en- 
tered into on their behalf by Da Costa & Co. 

1. The exception to the jurisdiction is on two grounds : tliat tùe 
cause of action is not the same, and that the alleged charter-party 
was only a preliminary contract (if a contract at ail) of whieh the ad- 
miralty has no jurisdiction. A charter-party is a maritime contract, 
and within the admiralty jurisdiction. The cross-libelant allèges a 
charter-party, and claims damages for failure to comply with its stip- 
ulations. If there was no charter-party there was no contract, and 
cross-libelant has no case. The position of libelants is that there 
were preliminary negotiations looking to a contract, but no contract, 
because Da Costa & Co. had exceeded their instructions. If the char- 
ter-party as made bound the libelants, it was no preliminary con- 
tract. But, as I understand the question of jurisdiction, it is well 
settled, sinco Insurance Co. v. Dunham, 11 Wall. 1, that ail contracts 
having référence to maritime service, maritime transactions, or mari- 
time casualties, are maritime contracts, and within the admiralty 
jurisdiction of the courts of the United States. And see Manry v. 
Gulliford, 10 Fed. Eep. 388. Whether the jurisdiction is in rem or 
in personam dépends upon whether the contract imports a lien on the 
ship ; and from this fact there has been some little confusion among 
practitioners in the admiralty courts on the question ,of jurisdiction. 
Most of the authorities cited in support of the exception in this case 
were cases where jurisdiction in rem was in dispute. 

2. On the mérita of the case the finding should be for the cross- 
libelant. The meaning of the three dispatches that passed between 
Da Costa & Co. and the libelants is to be found, if possible, from the 
dispatches themselves. No unexpressed intentions nor understand- 
ings of the parties sending thèse dispatches should be allowed to defeat 
the plain meaning of the dispatches themselves. Locke v. S. G. é 
P. E. Co. 46 Iowa, 109 ; Merriam v. Fine City Lumber Co. 23 Minn. 
314; Civil Code La. arts. 1946 et seq. The second dispatch, being 
the reply sent by libelants to Da Costa & Co., is clear and unambig- 
uous in offering to freight the Alberto with oil or cotton, and justified 
the immédiate accepfcance of the offer for a cargo of oil. I cannot 
agrée with libelants that they retained an option to furnish a cargo 
of either oil or cotton, or both. On the contrary, I am inclined to 
the opinion that the option was on the other side, and that on the ac- 
ceptaneeof theAlberto's master the obligation of the libelants to fur- 
nish a cargo of oil was fixed and certain. But it is not necessary to 
go so far in this case. Let it be conceded that the offer was as libel- 
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ants claim, the option being theirs, then it is clear that the terma of 
the offer were ambiguous, and were misunderstood by the parties in 
Barbadoes. In this state of the case it was the clear duty of libelants 
to hâve at once by cable notified the parties in Barbadoes that the 
offer was misunderstood, and hâve protested against the acceptance 
as made. Libelants were fully notified that the parties were acting, 
and that the vessel was about starting on a voyage, under a misap- 
prehension arising from the terms of their own telegram. They 
shpuld hâve spoken out without delay, and their failure to do so, their 
silence in the matter, estopped them when the Alberto reached New 
Orléans, and estops them now, from denying the contract. They were 
silent when equity required them to speak. And it is no answer to 
say that they supposed that as it takes a cablegram 18 to 24 hours to 
be received at Barbadoes from New Orléans, and as the cablegram of 
acceptance stated that the "vessel leaves to-morrow," there was not 
time to cable an answer before the vessel should leave Barbadoes. 
No matter when the vessel was to leave, or whether Bhe had left, libel- 
ants should hâve dispatched to Da Costa & Co. immediately. Any 
other view of it would leave libelants with the advantage of ratifying 
or denying until the vessel should reach New Orléans. If freights ad- 
vanced in the mean time, they could ratify; if freights went down, 
they could deny. In other words, for 20 odd days the ship would be 
bound, but the libelants free. 

But the fact is, as appears from the évidence, a cablegram could 
be sent and an answer received between New Orléans and Barbadoes 
inside of 24 hours. From the fact that the acceptance was in an- 
swer to a dispatch of theirs sent on the evening of the 5th, the libel- 
ants should hâve known (as was the fact) that the acceptance was 
sent on the 6th, the day they received it, and that there was ample 
time to answer and hâve their answer received before the Alberto 
sailed from Barbadoes. This view of the case is well supported by 
authority: 

"Equitable estoppel is the eiïect of the voluntary conduct of a party, 
whereby he is absolutely precluded, botb at lawand in equity, from assertiug 
rights which might bave otherwise existed, either of property, of contract, or 
of remedy, as against another person who has in good faith relied upon such 
conduct, and has been led thereby to change his position for the worse, and 
who, on his part, acquires sorne corresponding right, either of property, of 
contract, or of remedy." Pom. Eq. Jur. § 804 and note. 

See, also, Id. § 805, where silence is recognized as conduct to work 
an estoppel, as well as language and acts. See, further, 2 Pars. Cont. 
499; Story, Ag. § 74; title 4, c. 2, § 2, Civil Code La.; Commercial 
Bank v. New Orléans, 17 La. Ann. 190; Kerr, Fraud & Mis. 409; 
Bigelow, Estop. 502, in relation to Hope v. Lawrence, 50 Barb. 258; 
Gregg \. Wells, 10 Adol. & E. 90; Cornish v. Abington, 4 Hurl. & N. 
549; Benj. Sales, 39; Pollock, Cont. 420; Leather Cloth Co. v. Hie- 
ronimus, L. E. 10 Q. B. 140. 
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I think it is clear that libelants are equitably estopped from deny- 
ing the charter-party. As to a waiver on the part of the master of 
the Alberto by his consenting to let libelants put his ship in the mar- 
ket for cargo, it is clear, as we hâve found in the statement of the 
case, the parties never really understood each other correctly until no- 
tice of readiness of the Alberto under the charter-party was served 
en libelants. Up to that time the master seems never to hâve had an 
idea but that he was getting along nicely under the charter. There 
was no waiver. Let a decree be entered for claimant and cross-libel- 
ant the sanie as in the district court, and for ail costs of this court. 



The John M. Chambees. 1 
Belt and othen v. Gumbel. 1 

(Circuit Court, E. D. Louisiana. April, 1884.) 

1. Genebai, Averase. 

A gênerai average bond will not be invalidated when the évidence in tbecase 
does not show satisfactoril y that there was either ignorance or error on the part 
of the signera ; and when it shows that they hâve availed themselves of the 
bond to obtain their goods and their money from the insurance company, and 
shows no satisfactory reasons to the contrary, they cannot évade its obligations. 

2. Collision— Evidence. 

As between two witnesses to a collision, each on one of the colliding boats, 
one of whom was on the roof of his boat where he could hâve known what was 
going on, while the other was in the hoîd of one of the barges in tow of his 
boat, the court considers the testimony of tl.e former as the raost reliable; but, 
no other testimony being oifered, the showing made by both is unsalisfactory, 
and leavesthe court in ignorance as to the fault of the collision. 

Admiralty Appeal. 

E. H. Farrar, for libelants. 

M. M. Cohen, for défendant. 

Paedee, J. It seems that in November, 1882, tbe steam-boat John 
M. Chambers, coming out of the Attakapas, bound for New Orléans, 
with a cargo of produce for various consignées, collided with the tug 
Lowry and barges in the Mississippi river, about 100 miles from the 
city, whereby the Chambers was sunk; that thereafter her master 
and crew raised and partially repaired her, and saved her cargo, and 
in so doing incurred large expenses, which expenses were claimed as 
proper for gênerai average. The goods consigned to respondent were 
delivered on an average bond in the following terms, to-wit : 

"Whereas, the steam-boat John M. Chambers, P. E. Burke, master, on a 
voyage from St. Marti nsville, Bayou ïeche, for JSew Orléans, met. with an 
accident about 108 miles abovethis city, and sunk in about seven feet of wa- 
ter, on the twelfth day of November, 1882, and was compelled to employ as- 

îKeported by Joseph P. Hornor, EsV. of the New Orléans bar. 
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sistance to save the boat and cargo; and the aaid boat, having been success- 
fully raised and partially repaired, has completed her trip to New Orléans, 
whereby sundry expenses and charges hâve arisen, and various sacrifices hâve 
been made, which are the subject of gênerai average, and should be borne by 
the property at risk as a common charge in contribution. 

" JSTow, be it known, that we, the undersigned shippers, agents, consignées, 
or attorneys of certain consignées, owners, or insurers of the cargo of the said 
steam-boat John M. Chambers, in considération of the premises, and in further 
considération of the arrivai and landingof our several pareels of merchandise, 
hâve agreed, and do hereby severally promise and agrée, each for himself, and 
not one for another, that we will forthwith furnish to the adjuster ail neces- 
sary data in connection with our respective interests; and, in the event of our 
failure to do so, he is hereby authoiïzed and empowered to estimate the con- 
tributing value of our goods, and our claims for loss and damage, at our risk 
and cost; and that we will pay to the owners of the said steam-boat, or their 
anthorized agents, whatsoever sums may be found due from us, respectively, 
for our respective proportions of such expenses, charges, and sacrifices as 
hâve accrued in conséquence of the disaster af oresaid, such payment to be made 
whenever and so soon as the average shall hâve been adjusted according to 
law, and the usages of this port, by Edward Ivy, average adjuster; and when 
his adjustment shall hâve been approved by the ' average committee ' of the 
New Orléans board of underwriters, it shall be deemed prima facie correct, 
and be binding on us. 

"fiated atîTew Orléans on the twentietJi day of November, 1882." 

As provided in said bond, the adjustment was made by Ivy, ad- 
juster, and the contribution of respondent was ascertained to be 
$495.60. Wben the adjustment was presented for approval to the 
average committee of the board of underwriters of the city of New Or- 
léans, said committee rejected and disapproved the same, because it 
was not a case of inévitable collision, and that the party in fault must 
pay ail the damages. Thereupon the parties entered into the follow- 
ing agreement : 

"Whereas, certain parties, to-wit, A. J. Forstall, Gidiere, Day & Co., Ben 
Gerson & Son, S. Gumbel, L. Lacasagne, E. Malle & Go., Rykoski & Ma- 
nade, Sehwartz & Feitel, G. W. Sentell & Co., and Tertron & Pugh, did, on 
November20, 1882, sign an average bond to the owners of the John M. Cham- 
bers; 

"And whereas, the average under said bond has been adjusted by Edward 
Ivy, Esq., the person therein named; 

"And whereas, the signers of said bond do not contest, so far as form is 
concerned, and assuming a foundation to exist to base the adjustment on, 
the correctness of said adjustment, or the amount found against each of them, 
but contend that the collision by which the accident mentioned in said bond 
happened was the resuit of the fault and négligence of the officers of said 
steamer Chambers, and that they are not liable for any sum whatsoever on 
said adjustment and on said bond; 

"And whereas ten suits against each of said signers would be productive 
of much costs; 

"It is hereby agreed between E. H. Farrar, attorney of said owners, and M. 
M. Cohen and H. N. Ogden, attorneys of said signers, that one suit shall be 
brought against S. Gumbel, one of said signers, in the district court of the 
United States for the Eastern district of Louisiana, on said bond, for the 
amount found due by them on said adjustment, to-wit, $495.60, and that the 
final resuit of said suit thereon, or on appeal, as the losing party shall elect, 
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shall be décisive of the rights of said owners as against ail the other signers 
of said average bond. 

"It is expresslyunderstood thatthis agreement is made for the sole purpose 
of saving a multiplicity of suits, and of limiting the suit to be brought to the 
only questions at issue between the parties, i. e., the issue of fault velnou on 
the part of the owners of said steamer John M. Chambers; and as to the said 
issue, neither party to tins agreement is to be understood as making any ad- 
missions, or waiving any rights, or impairing any privilèges of défense, at 
this time or other wise; défendants contending that this is not a case of 
gênerai average, and plaintiffs reserving specially the right to object to the 
raising of any such issue, or any issue of fault vel non, at this time and in 
this suit, and défendants insisting that they hâve a right to raise such issue, 
or any issue of fault vel non, at this time and in this suit. 

[Signed] "E. H. Fakrar, Atty. owners Jno. M. Chambers. 

"M. M. Cohen, 
"H. N. Ogden, 

"Of Counsel for Defts. 
"New Orléans, May 3, 1883." 

The respondent admits the regularity and correctness of the ad- 
justment, but allèges that he signed the bond in error and ignorance 
of the facts and circumstances of the case; that the adjustment was 
not approved by the average committee of the board of underwriters ; 
that the collision by which the expenses set forth in the adjustment 
were incurred was occasioned by the fault, mismanagement, and care- 
lessness of the employés of libelants ; and that the case was not one 
in which he was liable for gênerai average. 

The évidence in the case does not show satisfactorily that there was 
either ignorance or error sufficient to invalidate the average bond. 
The whole évidence on the subject is embodied in the following ques- 
tion to and answer of the party who signed it : 

"Question. If the Chambers was in fault, and then you were advised by a 
lawyer that you would not be liable to contribute, because of the fault of the 
collision, then the bond was signed by you in error, you believing that you 
were liable? Amwer. Yes, sir. I saw so many others signing it that I 
signed it. If I was to hâve been tbe first one to hâve signed it, I would hâve 
hesitated and asked questions about it, but seeing the other names I signed 
it. "We sign thèse bonds as a matter of course, as one of the forms to get 
our goods, and on that we get paid for them by the insurance companies. It 
is one of the forms we think we hâve to go through to get our money. It 
was a good while af ter we had signed the bond, — some considérable time, — Mr. 
Coleman, the président of the Mechanics' & Traders' Insurance Company, in- 
formed me that they were taking our case against the Chambers as a test 
case; that there was some boat at fault; and they contended that ail this av- 
erage business was signed in error, and they were making our case a test 
case." 

The agreement of the parties waived the approval of the "average 
committee." 

As to the fault of the Chambers in causing the collision, there is 

only the testimony of the respective mates of the Chambers and Lowry, 

each for his own boat. The pilot of the Chambers having died, and 

the pilot of the Lowry being absent, their testimony was not avail- 

v.24F,no.7— 25 
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able. As between the two mates the more relîable is the testimony 
of the mate of the Chambers, as at the critical time he was on the 
roof of his boat, where he could hâve known what was going on, 
while the mate of the Lowry was, when the danger signais were given, 
in the hold of one of the barges in tow. But the showing made by 
both is unsatisfaeiory, and leaves the court in ignorance as to the 
fault of the collision. 

The respondent having failed to invalidate the bond by showing 
that it was given in ignorance and error, and having waived the ap- 
proval of the "average committee" by agreement, and having failed 
to show that the sacrifices and expênses incurred resulted from the 
fault of the libelants, it would seem clear that the libelant is entitled 
to recover. The respondent has availed himself of the bond to ob- 
tain his goods, and, as appears by the évidence, his money from the 
insurance company, and, having so availed himself of it, he showa 
no Batisfactory reason for evading its obligations. 

A decree similar in terms to that of the district court will there- 
fore be entered in the case. 



The Galileo. 

The Edgar Baxter. 

[District Court, S. D. New York. June 22, 1885.) 

1. Collision — Signals — Delay in Observing — Steamer in Fault. 

A vessel's delay in maneuvering in accordance with her own signals is at 
her own risk. 

2. Samb— Case Stated— Miscalculation by Pilot. 

The steamer G., coming in from sea,stopped oiï quarantine, and got headed 
somewhat down and across the channel. Afterwards, when she was baeking 
and filling, in order to turn around, the tug E. B., with the bark H. & T., 
under sai] in tow, on a hawser of 60 fathoms, was seen coming down the chan- 
nel, their course lying somewhat astern of the steamer. When about 400 yards 
apari, the steamer, which was then heading S. E., with her engines baeking, 
gave a signal of one whistle, to which the tug '•eplied with one. The steamer 
at once stopped her engines, but did not at once order them full speed ahead. 
The tug observing that the steamer was moving astern, when about 150 or-200 
yards off, blew several cautionary blasts, to wiiich the steamer again replied 
with one whistle. The tug and bark ported. The steamer's engines were then 
ordered full speed ahead, but not in time to prevent her baeking enough to 
corne between the tug and bark and strikingthe hawser. The hawser wascast 
off ; the bark starboarded and struck the steamer a glancing blow abreast of the 
bridge. Hdd, that the steamer was solely in fault for delay in ordering her 
engines " full speed ahead " in accordance with her own signal; and that mis- 
calculation by her pilot was the cause of the collision. 
S. Samb— Rule 21 — Risk of Collision, when Arises— Slowing Immateeial. 

A vessei is not required, under rule 21, to slacken speed, or stop and back, 
until the situation involves some apparent risk of collision. Nosuchrisk was, 
in this case, to be reasonably apprehended when the tug's course lay astern of 
the steamer, and the latter's signal indicated that she would move ahead tothe 
eastvvard, and the tug had a right to rely on the steamer's doing so until it was 
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too late for the bark to avoid collision. The burden of proof is on the tug that 
fails to slow, to prove it immaterial. Held bo proved in this case. 

4. BAMB — DUTY OF VBSSÏ.jJ. 

A vessel is not bound to use rnore than ordinary nautical skill and judgment 
in avoiding the conséquences of another vessel's fault. 

In Admiralty. 

Ovuen é Gray, for the Edgar Baxter. 

Hill, Wing è Shoudy and H. Putnam, for the Heinrich and Tonio. 

Foster é Thomson, for the Galileo. 

Bkown, J. The above cross-libels were filed by the owners of the 
German bark Heinrich and Tonio, and the steani-ship Galileo, to re- 
cover their respective damages, arising from a collision near quaran- 
tine, off Staten island, about 10 o'clock a. m., on April 5, 1885. The 
Galileo, which is about 350 feet long and of 2,900 tons burden, had 
come in from sea, and had been visited by the health officer at quar- 
antine, and was about to proceed on lier way up the bay. The tide 
was flood. While waiting she had got heàded across, and somewhat 
down, the channel, and had begun moving her engines back and forth 
so as to turn about and head up the bay on her proper course. At 
about this time the bark Heinrich and Tonio was proceeding out to 
sea, in tow of the tug Edgar Baxter, on a hawser about 60 fathoms 
long. The wind was from the westward, and the bark had ail her 
lower sails set. She was coming down about the center of the chan- 
nel, perhaps a little to the westward, and heading on her proper course 
about 8. by E. Each was observed by the other a half a mile or 
upwards distant. When about 400 yards apart the steamer, which 
was in charge of a Sandy Hook pilot, gave to the tug a signal of one 
whistle. At that time her engines were moving slow astern to stop 
her previous forward motion, and were probably carrying her slowly 
astern towards the Staten island shore. The tug immediately replied 
with one whistle, and ported her wheel. The pilot of the steamer did 
not hear the reply, but saw the puff of steam from the steam -whistle, 
and understood it as assenting answer. The bark, which was also in 
charge of a Sandy Hook pilot, likewise ported and followed the tug, 
veering one or two points to the westward. Observing that the 
steamer was moving astern, the pilot of the tug shortly after gave 
several blasts of his steam-whistle, which were answered by the 
steamer with another signal of one whistle. The steamer continued 
to move astern until the tug had passed her, when she struck the tug's 
hawser, and came between the bark and the tug. The hawser was 
thereupon cast off from the bark, and her helm was put hard a-star- 
board, under which her bows swung from one to three points to port, 
until she came into collision with the steamer, striking her a glancing 
blow on the port aide, and injuring both vessels, for which the owners 
of the bark claim $7,000, and the owners of the steamer $2,000. 

As to the facts of the case, there are less contradictions than usu- 
ally arise in cases of this character. The chief différences relate to 
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the position of the steamer; whether she was lying dîrectly acrosa 
the channel, — that is, nearly east and west, — or whether she was head- 
ing much more to the southward, as several of her witnesses state. On 
this point my judgment is that the weight of évidence shows that about 
the time of the collision the steamer was not heading more to the 
southward than south-east, and probably soraewha* less than that. 

Eepeated considération of the testimony and of ail the circum- 
stances, which are somewhat peculiar, has satisfied me that the steamer 
mùst be held solely to blâme for this collision. She was not in the sit- 
uation of a steamer visibly at rest; she had control of her own roove- 
ments. She was under some embarrassment, it is true, in not having 
sufficient width of channel-way to turn around in, without backing 
and filling. The channel, however, was altogether nearly a mile and 
a half broad, and the steamer had over half a mile of unobstructed 
space to the eastward of her, in which she could maneuver by going 
forward and back, as might be necessary. She was- in charge of a 
pilot who was familiar with the bay; she had the choice of aer own 
maneuvers, and exercised her choice, giving a signal which meant 
that she would go to starboard. Neither the tug nor the bark did 
anything to thwart her moving to starboard, in accordance with this 
signal. On the contrary, they both did what under the inspectons 
rules was proper for them to do, if not strictly obligatory, namely, 
they ported and moved to the westward as far as the présence of 
other vessels coming up would admit. A.s the steamer, according to 
her own testimony, was moving astern under a slow engine, at the 
time she gave her first signal, she had the tug upon her own starboard 
hand, having référence to her own line of motion ; and, in that re- 
spect, would be bound to keep out of the way of the tug uuder stat- 
utory rule 19. But, without regard to this eircumstance, eonsidering 
the fact that the pilot of the tug understood the circumstances of the 
steamer, — that she had been stopped at quarantine, and was endeavor- 
ing to turn around so as to go up the bay, — it would hâve been a 
manifest and gross error of the tug, after the steamer's signal of one 
whistle, to hâve starboarded her wheel and atternpted to go to port. 
That would apparently hâve tended diroctly to embarrass and thwart 
the steamer's movement out of the way to starboard, despite her sig- 
nal that she was herself going to the eastward. 

The évidence satisfies me clearly that the real cause of the collision 
was miscalculation on the part of the pilot of the steamer, either as 
to the amount of stern-way that she had acquired, or as regards the 
time it would take her engines, when put full speed ahead, to overcome 
her stern-way. The pilot states that as soon as ne gave his first 
whistle the engines then backing were ordered to be stopped, and that 
they were put full speed ahead almost immediately afterwards: tha.t 
is, as soon as he could walk some 20 feet to the place of the indica- 
tor and give the order. Several of the steamer's witnesses also say 
that the steamer's stern-way was stopped at the time of the collision, 
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and that she had not moved astern more than half a length after her 
first signal. Numerous other witnesses estiniate that she went astern 
at least two or three lengths. Other évidence shows that the steamer's 
testimony on this point cannot be aecepted as accurate. The engi- 
neer and the pilot do not agrée that the order "Ml speed ahead" was 
given at once after the order to stop backing. The engineer says that 
under the previous order of half speed astern, the engines had been 
going astorn some two or three minutes, as near as ne can remember; 
that it was about the same length of time between the order to stop 
and the order to go full speed ahead; that under the last order the 
engines had been going ahead a very short time — about a minute 
and a half ; and that they had been stopped again some 10 or 20 sec- 
onds at the time of the collision. 

It is not probable that thèse estimâtes of time are accurate, but the 
proportions of the différent intervais may be nearly correct. They 
indicate that the order "full speed ahead" was not given atonce after 
the order to stop backing. And. the quarter-master, to some extent, 
confirais the engineer, and the above conclusions. As the tùg and 
bark were making about six knots, the time between the first signal 
and the collision was probably about two minutes only. But there 
can be no doubt that the steamer did make considérable stern-way be- 
tween her first signal and the collision; for the weight of évidence is 
clearly to the effect that when the first signais were exchanged, and 
when the tug was some 400 yards away, the steamer was from one 
to two points on the tug's port bow, and, though the tug and bark both 
ported, the steamer ran back astern so far as to corne between the 
tug smd bark before the collision. It is not at ail probable that this 
would hâve happened had the steamer, when the first signal was 
given, been going almost "imperceptibly astern," as the answer al- 
lèges ; nor would it hâve happened if the engines had been put full 
speed ahead for nearly the whole interval of two minutes. Besides 
this, the answer allèges that "the Galileo's first whistle was given when 
the tug was about 300 yards away; and, when the tug was about 150 
yards away, the latter blew several short, sharp whistles, and was 
seen by those on board the Galileo to fall off about a point to star- 
board; thereupon the engines of the Galileo were put ahead, her helm 
being still hard a-porfc." From this allégation, which, in the diver- 
sity of évidence, must be held of great weight, agreeing, as it does, 
with the other probabilities of the case, it must be held that the steamer 
delayed considerably in putting her engines full speed ahead, and 
that this order was not given until the tug had covered half the dis- 
tance that was between them when the first signais were given. The 
steamer's delayin actingupon her own signal was plainly at her own 
risk. There is no excuse for the steamer's not checking her stern-way 
at once. There was no necessity for her to continue to go astern 
after her signal was given that she would go to starboard. No ex- 
planation is ofïered for the delay. The pilot denieB that there was 
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any delay. But the proof is to the contrary, and I eannot imagine 
any other cause of this delay than misjudgment by the pilot as to the 
time required to get headway on the steamer. So far as I can see, the 
collision must be ascribed solely to his want of promptness in going 
ahead, and to his négligence in not reversing his engines at once, so 
as to proceed ahead to starboard in accordance with his own signal. 
This was the direct cause of the collision, and for this the steamer is 
answerable. 

2. The arguments of the able counsel for the steamer hâve not 
satisfied me that any fault can be justly ascribed to the tug or to the 
bark. The weight of évidence is that their course, as they came 
down the bay, lay a little to the westward of the steamer, and that 
they had the latter when a quarter or a half a mile off one or two points 
on their port hand. Though they undersfcood that the steamer had 
been stopping at quarantine, and was turning around to corne up the 
bay, there was no reason to suppose that the steamer, having the 
whole easterly half of the channel unobstructed, over a half mile in 
width, would back so far to the westward as to cross the line of the 
îug's course, and thus interfère with them. The signal of one whistle 
given by the steamer was, under the circumstances, a positive agree- 
ment that she would not do so, but would go ahead to the eastward. 
The tug immediately replied with an assenting signal, and ported, 
as did the bark also; and that, so far, was their whole duty. Had 
the steamer gone ahead at once, as she in effect promised, no collis- 
ion would hâve occurred. When, after this, the steamer was seen 
to be still going astern, several blasts by t,he tug were given as cau- 
tionary signais. The reply of one whistle again given by the steamer 
was a renewed assurance that she would go to the eastward, and 
was équivalent to saying that she could take care of herself. 

Under the circumstances it is clear that there was no misunder- 
standing by the two pilots in regard to the course or the intention 
of the other, so as to make rule 3 of the inspector's rules applicable. 
The pilot of the tug could not tell, and could not judge wifch any cer- 
tainty, how long the steamer could safely back, or how quickly she 
could, on reversai, stop her stern-way and get headway. He had a 
right to rely upon her repeated signais, and upon her reversing in 
time to stop before reaching the line of his course. He went as far 
to the westward as the présence of the Cyclops and her tow would per- 
mit. The only remaining thing that he could hâve done was to slow. 
But it is clear that he had no reason at first to slow, because his 
course at that time lay astern of the steamer, and there was no rea- 
son to suppose that the steamer would not go ahead in accordance with 
her own signal. When this signal was given there was, in my judg- 
ment, plenty of time and opportunity for the steamer to hâve pro- 
ceeded ahead, entirely out of the way, in accordance with her signal. 
In that situation, with the steamer bearing to the eastward, and with 
the signal from her that she would move off to the eastward, and the 
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tug's course at that time lying astern of the steamer, there was not 
at that time, apparently, any risk of collision, and the twenty-first 
rule, requiring the tug to slow, was not applicable. The Free State, 
91 U. S. 200. Afterwards, when the tug gave several blasts of lier 
whistles, as a cautionary signal to the steamer, because she was seen 
to be still moving astern, when the tug waB, probably, not more than 
500 or 600 feet distant, and the bark some 350 feet fartheroff, there 
must be deemed to hâve arisen a case contemplated by the twenty- 
first rule of the statute, section 4233. There was then risk of collision 
from the nearer approach of the two steamers, and the fact that the 
steamer's stern-way was not yet checked. Rule 21 made it the duty 
of the tug in this case to slacken her speed, or, if necessary, stop and 
reverse. In not observing this rule, but in keeping on at full speed 
instead, the burden of proof is upon the tug, in order to clear herself 
from fault, to satisfy the court beyond reasonable doubt that at the 
time when this risk of collision was first apparent, slackening speed or 
stopping would hâve made no différence. 

I think the circumstances afford a complète justification of the tug 
in this instance, and that she has sustained the burden of proof that 
is upon her in this respect. Having the bark upon a hawser, she 
could not control her movements as she could hâve done if the bark 
had been lashed alongside. The bark had ail her lower sails set; 
the breeze was fresh from the westward, and the tug's power contrib- 
uted probably less than the bark's sails to her forward motion. The 
tug could not safely back and let her hawser drift loose in the tide; 
she would thereby hâve lost ail control over the bark ; and if backing 
had been necessary she would hâve been obliged to cast off the haw- 
ser at once. The two vessels could not properly proceed together 
unless the hawser was kept taut. No slackening of speed or stopping 
and backing by the tug, as the resuit shows, would hâve been suffi- 
cient to enable the bark to go astern of the steamer. Notbing that the 
bark could do, short of casting off considerably earlier than was done, 
and going to the eastward under a starboard wheel, and under sail 
alone, would hâve avoided this collision. Could the tug or the bark 
hâve foreseen that the steamer would be so tardy in checking her 
stern-way, this might doubtless hâve been done. But that course 
would hâve been directly opposite to the express indications of the 
steamer's repeated signais, and obviously at the risk of those who at- 
tempted it. Neither the bark nor the tug could foresee or anticipate 
such delay in the steamer's checking her stern-way. So long as avoid- 
ance of the collision by any effort of the tug or the bark was possible, 
there was not a moment when they had not a right to expect that 
the steamer's signal would be effectually observed on her own part. 
To hold the bark or the tug responsible for not having cast off the haw- 
ser, and for not proceeding to the eastward under sail alone, contrary 
to the indications of the steamer's whistles, would be imposing upon 
them a most uncommon and unreasonable requirement, in the nncer- 
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tainties of the situation as it actually existed, and as it appeared at the 
time. When a vessel is clearly ehargeable with the primary fault lead- 
ingto a collision, she cannot make the other vessel answerable as for 
contributory négligence merely because the latter could not foresee the 
extent to which such fault would be continued; or because she did 
not-take extraordinary means to avoid its conséquences. The tug 
was bound only to the use of ordinary nautical skill; and she had a 
right to rely upon the steamer's observing her own signais. The City 
of Hartford, 11 Blatchf. 72. 

In this case I think the tug and bark were not déficient in either 
ordinary skill or judgment, and that the steamer alone was in fault. 
In the ûrstcase the libelant is entitled to judgment, with costs against 
the Galileo; as against the Edgar Baxter the libel is dismissed; and 
in the second the libel is dismissed, with costs. 



The John W. Cannon. 1 

McCan and another v. The John W. Cannon, (D. C. McCan & Son, 

Intervenors.) 1 

(Circuit Court, E. D. Louisiana. June 13. 1885.) 

1. Pkomissory Notes — Mobtgage of Vessel. 

Holders of a promissory note taken by them long after maturity, take it sub- 
ject to ail equities existing between the original parties; and, when the note 
was dishonored long prior to the date of sale of the vessel (upon which it 
was seeured by mortgage) to the claimants, so far as the mortgage right is con- 
cemed no agreements or conduct between the original parties, subséquent to 
the sale, can bind the claimants. 

2. Pledge — Civil Code La. Art. 3142. 

By article 3142 of the Civil Code of Lomsiana, a deotor may gire m piedge 
whatever belongs to him,but cannot piedge any further right than lie lias him- 
self ; but article 3145 of thesarae Code perraits a person to piedge the property 
of another with the express or tacit consent of the owner. 

Admiralty Appeal. 

John D. Rousc and William Grant, for libelants and intervenors. 

John H. Kennard, W. W. Howe, and S. S. Prentiss, for claimants. 

Pardee, J. The original libel in this case is for $1,787.93 for re- 
pairs and supplies, and is not contested. The intervening libel is 
to recover the amountof a certain promissory note made by JohnW. 
Cannon on the eighteenth of November, 1879, for the sum of $2,500, 
payable to the order of said John W. Cannon, six months after the 
date thereof , with 8 per cent, per annum interest from maturity until 
paid; the same being indorsed and delivered in blank, and seeured by 
mortgage on the steam-boat John W Cannon. 

1 Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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Intervenors allège that said note was duly transferred to them for 
vaine; that they are subrogated in law to the mortgage security; and 
that the note remains unpaid in principal and interest. 

The answer to the intervention admits the making cf. the note and 
mortgage, but dénies the considération, the recording, the transfer- 
ring for value to intervenor, and the subrogation. The answer avers 
the purchase by elaimant from the late John W. Cannon of said 
steam-boat John W. Cannon, on the first day of October, 1881, and 
the due enrollment of the bill of sale at the home port of the vessel; 
that the note sued on is one of a séries of notes secured by mortgage 
made by the late John W. Cannon in November, 1879, and delivered 
to George Moorman, an employée, for the sole purpose of raising 
money for the use of the boats mortgaged, and of securing the obli- ' 
gâtions of said Cannon in his steam-boat business ; that said Moor- 
man had the custody of said notes as such employé for use as afore- 
said ; that the récital of indebtedness in the mortgage was purely for- 
mal, according to custom in Louisiana ; that in f act said Cannon owed 
said Moorman nothing; that said Moorman gave to said Cannon, De- ; 
cember 23, 1879, a counter-letter stating the facts, and that he (Moor- 
man) had advanced nothing on said notes, but only held them as 
collatéral; that after the maturity of the note sued on, in the year 
1S82, Moorman had, without authority, given the note to intervenors 
to secure a personal debt of his own, not inuring to the benefit of 
Cannon nor the mortgaged boat; that the intervenors had knowledge 
of the facts; that the note sued on had been issued by said Cannon, 
and afterwards taken up and extinguished, and that the elaimant has 
a right to plead ail equities against said mortgage claim. 

The undisputed facts in the case are that in the fall of 1879 John 
W. Cannon was the owner of the steam-boat Cannon, and at least 
seven-eighths owner of the steam-boat Lee, and was engaged in run- 
ning them both in the carrying trade on the Mississippi; that on 
November 1, 1879, Capt. Cannon employed George Moorman for a 
period of two years as gênerai manager at New Orléans of the said 
steam-boats, at a salary of $10,000 per year, — $5,000 thereof to be- 
paid in cash, and $5,000 to be paid in an interest to the extent of 
of $2,500 in each of said steam-boats; that Moorman continued for 
the two years in the employ of Capt. Cannon, under said contract, 
and received therefor the amount to be paid in cash, to-wit, $5,000 
per year, and subsequently collected the $2,500 per year interest in 
the Lee by transferring mortgage notes on the Lee, held under the 
same terms and contract as the présent note ; that on the eighteenth 
of November 1879, Capt. Cannon executed and delivered to Moorman 
notes in various sums, due at various dates, to the amount of $25,000, 
among winch was the présent one, and secured $10,000 of them by 
mortgage on the Lee, and $15,000 of them, including the présent one, 
by mortgage on the Cannon, in which latter mortgage Cannon de- 
clared that he was justly and truly indebted to Moorman in the full 
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sum of $15,000, represented by certain notes, describing them; that 
the mortgage on the Cannon was duly recorded in New Orléans, No- 
vember 19, 1879, and in Louis ville, Kentucky, June 17, 1881; that 
December 23, 1879, said Moorman delivered to Capt. Cannon a doc- 
ument or counter-letter in the ternis following: 

"December 23, 1879. 
"The withln mortgage notes of 825,000, given by Capt. Jno. W. Cannon, 
are simply held by-me as collatéral for any sum of money lie may owe me, 
and for security for the payment of the paper on which my name is put as 
drawer, indorser, or acceptor for Capt. Cannon. I hâve not advanced Cannon 
any money on the notes; they are only hell as stated." 

— That October 1, 1881, Capt. Cannon sold the steam-boat Cannon 
to the claimant, giving deed duly recorded, and possession; that Janu- 
ary 28, 1882, George Moorman, for value, gave bis note at 90 days 
for $2,500, to intervenors, and secured the same by pledge of mortgage 
note on steamer Cannon for $2,500, (the one in présent suit,) which 
note of Moorman was afterwards, with same collatéral, extended to 
October 15, 1882; and that Capt. John W. Cannon died April 19, 
1882. 

The évidence in the case, consisting of letters of Cannon to Moor-. 
man, and letters from Moorman to Cannon, accounts from Capt. Can- 
non's books made up by Moorman, and Moorman's testimony, do not 
show any indebtedness from Cannon to Moorman, October 1, 1881, or 
afterwards, that would, under the terms of the counter-letter, show 
anyinterest in the said $a,500 note on the part of Moorman, or any 
right of his to pledge it or retain it, unless such right and interest 
existed on account of the indebtednes from Cannon to Moorman for 
that part of the salary of Moorman which was to be paid by a $2,500 
per year interest in the Cannon. 

I take it to be clear that as intervenors took the note in controversy 
long after it had matured, they took it subject to ail equities existing 
between the original parties; and further, as the note was dishonored 
long prior to the first of October, 1881, the date of sale to claimant, 
so far as the mortgage right is concerned, no agreements or conduct 
between the original parties subséquent to the sale can bind the claim- 
ant; so that, if intervenors hâve any rights on the Cannon, they only 
bave Moorman's rights as they existed on the first day of October, 1881. 
Indeed, the claimant dénies that if Moorman held the note as simple 
security he had a right to repledge it; relying upon article 3142 of 
Civil Code of Louisiana, to the effect that a debtor may give in pledge 
whatever belongs to him, but cannot pledge any further right than he 
bas himself. 

On this point it is unnecessary to décide further than to refer to 
article 3145 of the Civil Code of Louisiana, which permits apersonto 
pledge the propertyof another with the express or tacit consent of the 
owner, and to the fact that in the évidence of Moorman it is expressly 
stated that Capt. Cannon consented to Moorman's right to repledge ; 
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so that if it is found that Moorman had a right to hold the note as se- 
curity, he bad au undisputed right to repledge it, at least to the extent 
of his interest. The question for décision in the case is then reduced 
to this: Taking the parties as theystood on October 1, 1881, had 
Moorman on that day, under his contract with Capt. Cannon, a right 
to hôld, and was he then holding, the présent note in pledge to secure 
the $2,500 per year interest Cannon was to pay him in the steamer 
Cannon towards hisyear's salary as manager? If he then had such 
right, and was then so holding it, he had the right to repledge to in- 
tervenors, who now hâve the right to enforce payment in this suit, 
and otherwise the intervenors fail. 

From the undisputed facts in the case it would seem that the con- 
tract of pledge of the mortgage notes between Capt. Cannon and Moor- 
man was a verbal one. If, however, it is considered as having been 
reduced to writing in the counter-letter signed by Moorman, and here- 
tofore given in full, then the contract is found to be ambiguous, and 
not only susceptible of but requiring explanation by évidence and the 
surrounding circumstances. The expression therein, "any sum of 
money he may owe me," may relate to an indebtedness accrued, or 
to an indebtedness to accrue. That it should be construed most fa- 
vorably to Cannon, on the ground that it was Moorman's négligence 
that caused the obscurity, may be taken for granted. See article 
1958, Civil Code La. Still the ambiguity may be explained by the 
surrounding circumstances and paroi évidence of the parties, so far 
as obtainable. It does not appear from the évidence that, at the date 
of the notes, there was any indebtedness from Cannon to Moorman, 
except the indebtedness that had, up to that date, accrued on account 
of salary under the peculiar contract recited among the undisputed 
facts of this case, while there is évidence tending to show that at that 
time Moorman was indebted to Cannon in the sum of over $2,000. 

The letter itself shows that it was contemplated that indebtedness 
to accrue on account of Moorman's becoming a drawer, acceptor, or 
indorser of bills for account of Cannon, was to be secured by the 
mortgage notes held as collatéral, ail of which is speciiically provided 
for in the letter ; but it is nowhere suggested in the évidence that any 
other indebtedness from Cannon to Moorman was contemplated, ex- 
cept for moneys advanced, and that arising from unpaid salary. 
Moorman (called in the case as a witness for claimant) testifies posi- 
tively that it was the understanding and agreement between him and 
Capt. Cannon that the mortgage notes were to be held by him to use 
as might be required as collatéral to raise funds for the necessities 
of the steam-boat business of Capt. Cannon, to secure him in such 
cases as he might be on the paper of Capt. Cannon, and to secure 
him the sums that Capt. Cannon had agreed to pay him in an in- 
terest in the steam-boats as salary. And Moorman is corroborated 
by the fact that $5,000 of the notes on the Lee were used by him in 
paying his $5,000 interest in the Lee; and that such use was acqui- 



396 FEDERAL REPORTER. 

esced in by Capt. Cannon; and by the further fact that, except such 
provision for paying and securing that part of Moorman's salary as 
was to be paid in "an interest in" the steam-boats, no provision for 
payment, nor payment, appears to hâve been made or contemplated. 

On the other hand, it appears that in a diary kept by Moorman of 
Capt. Cannon's debts, running up to March, 1882, no mention is made 
of this claimed indebtedness to Moorman, nor of the mortgage notes. 
Moorman explains this by saying that, as both he and Capt. Cannon 
understood the condition of affairs between them, no such mention 
was considered necessary, and it was omitted by Cannon's direction. 
In two letters written by Moorman to Capt. Cannon on January 4 and 
15, 1882, both of about the same purport, in relation to the condition 
of affairs, and the claims or demands of Moorman against Cannon, 
and where it would seem Moorman was called on to be explicit, he 
again uses ambiguous language to describe in what right he held the 
$25,000 mortgage notes: "And to secure me for any amount you 
might owe me for money advanced, or otherwise." Thèse letters were 
written after the sale of the Cannon, and just before Moorman pledged 
the présent note to intervenors. It is further to be noticed that Moor- 
man's claim that the contract was that he should hold any of the 
mortgage notes to secure him the payment of the interest to be paid 
him in the steam-boats, on account of salary, is inconsistent, not only 
with the fact that nowhere in the letters that he gave Capt. Cannon — 
which were given to show in what capacity and under what circum- 
stances he held possession of the notes — does he state specifically any 
such contract, but also with the fact conceded by him — iterated and 
reiterated in the letters — 4hat he was holding the notes to pledge at 
any time for the purpose of raising such funds as the necessities of 
Capt. Cannon's steam-boat business might require. 

Ail thèse matters bear strongly against the right of Moorman to 
hold the note as claimed; and yet, after considering ail the circum- 
stances, inferences, inconsistencies, and évidence bearing against the 
intervenors, with a decided bias in that direction, from the nature of 
the case, I am unable to make them overcome the positive évidence of 
Moorman, corroborated as he is by circumstances on his side. Were 
Moorman impeached or flatly contradicted by witnesses, or by any 
fact in the case, I could findfor the claimant; but, unimpeached and 
uneontradicted by the testimony, and standing before the court (as 
proctors undisputably declared) as a man of character and good re- 
pute, his testimony must give the case to the intervenors. And it 
is so ordered. 
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The Mary Elizabeth. 1 
Bussell v. The Mary Elizabeth. 1 

Jackson v. Same. 1 
(Circuit Court, S. D. Alahama. June. 1885.1 

Pilot's Lien fok Wages. 

Where a steam-boat is engaged in a regular trade, making short and fré- 
quent trips, and a pilot is aîways necessary, in fact required by the laws of the 
United States, it is to the interest of the boat and the pilotsthat contracts shall 
ne made for stated terms of reasonable duration, and as such contracts are law- 
ful, both parties should be bound thereby, and if the boat is bound a lien 
necessarily results. The Wanâerei; 20 J?ed. Rep. 655, followed. 

Admiralty Appeal. 

L. H. Faith and W. S. McKinstry, for libelants. 

G. W. Duskin, U. S. Atty., for claimants. 

Pardee, J, Thèse suits are brought to enforce a lien on contracta 
made by the master of said steam-boat Mary Elizabeth with the re- 
spective libelants to serve as pilots on the said boat for fixed terms 
of four and six months. Services were rendered under the contracts 
for over half of the fixed periods, when the owner discharged the libel- 
ants, with full payment to the time of discharge. The libelants de- 
mand compensation for the balance of the term for which they were 
respectively hired. 

A pilot, being a person employed in the navigation of a vessel, is 
deemed a seaman, and his claim for wages is within the admiralty 
jurisdietion. See Cohen, Adm. 28, 2'ài; U. S. v. Thompson, 1 Sumn. 
170. 

Pilots employed on steam-boats making regular trips on navigable 
rivers form a part of the crew. "The master being the person to 
whom the owners hâve intrusted the navigation of the ship, and some 
' other powers in relation to it, he has power to make certain con- 
tracts, which it is not material hère to enumerate, but among which 
is included that of hiring the other mariners. * * * In gênerai, 
however, the master is left to hire the seamen at his own discrétion, 
both at home and abroad ; and unless the owner interfères, the en- 
gagements entered into by the master, within the scope of his agency, 
bind the owner to a performance." Curt. Mer. Seam. 15, 16. 

The présent cases show that the owner of the Mary Elizabeth, con- 
templatiug running his boat for the season in the Tom Bigbee river, 
employed T. J". Butler as master, and authorized and instructed him 
to employ pilots, and that, in pursuance of such instructions, Butler, 
as master, contracted with the libelants for the fixed terms aforesaid. 

'iîeported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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The owner, tbough frequently présent when the Mary Elizabeth was 
in port, according to his own évidence, made no inquiry as to the 
length of term for which the pilots were engaged, but paid the wages 
stipulated until he withdrew the boat from the Tom Bigbee river 
trade. 

Under thèse circumstances I think it is clear that if there is any 
doubt as to whether the contracts made by the master with the libel- 
ants were within the scope of his ageney and authority, and binding 
on the owners, there can be no doubt that the owner ratified the con- 
tract by silence and apparent acquiescence. The ageney to contract 
with the libelants actually existed under the law of the case and the di- 
rection of the owner. It was therefore the owner's duty, being présent, 
to hâve informed himself of the ternis and conditions of the contract. 
Where an ageney actually exists, the mère acquiescence of the principal 
may well give rise to the presumption of an intentional ratification of 
the act. Story, Ag. (4th Ed.) 256. It would not be equity to allow the 
principal to stand by and make no inquiries, and then avail himself of 
the contract made in his behalf, and, after part performance, repudi- 
ate the contract as one made without authority. 

In the case of Jackson there is évidence to show that the owner and 
présent claimant was fully informed before the rendition of any ser- 
vices of the terms of the contract, and further that he expressly rati- 
fied it at a later day; but aB the évidence on thèse points is conflict- 
ing, I base my décision on the ground that the owner was silent when 
he should bave spoken. In the case of The Wanderer, 20 Fbd. Eep. 
655, decided by Circuit Judge Woods, (Justice Beadley concurring,) it 
was said : 

"The case made by the libel is an action by a seaman to recover his wages. 
The libelant had made a contract of service for one year. He perf ormed part 
of the contract, and was ready and willing to perforai the residue, but was pre- 
vented by the master of the vessel, who discharged him without cause. He 
sues to recover the balance due on his salary for the year. If he performed 
his dnty while in the service of the vessel, and was ready and willing to per- 
forai it for the residue of his engagement, and was discharged without due 
cause, and was unjnstifiably prevented from completing his contract, his 
rights are the same as if he had completed it. He is entitled to his wages for 
the whole year, and was entitled to sue for them on his discharge. He bas 
been paid a part of his wages and sues for the balance. In the case of a con- 
tract for an ordinary seaman's wages, the lien should not, perhaps, be ex- 
tended beyond a single voyage, as that is the usual time for which his engage- 
ment is made. But the case of a purser stands somewhat on a différent foot- 
ing. His connection with the vessel is generally more permanent than that 
of a common seaman. He represents to some extent the owners, and his 
qualifications are of such a character that a compétent purser cannot usually 
be eraployed for a single trip. We therefore do not think an engagement of 
a purser for a year an unreasonable one, and such an engagement we think 
would be binding on the boat." 

The Wanderer is a case directly in point with regard both to the 
contract and to the lien clairued in the présent cases. "Where a 
steam-boat is engaged in a regular trade, making short and fréquent 
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trips, where a pilot is always necessary, in fact required by the lawa 
of the United States, it is to the interest of the boat and the pilots 
that contracts shall be made for stated terms of reasonable duration, 
and, as such contracts are lawful, it would seem that both parties 
should be bound thereby; and if the boat is bound a lien necessarily 
results. To deny a lien for the enforcement of a contract beyond the 
voyages actually made, would be, in most instances, to bind one party 
to the contract, and not the other. 
Decrees should be entered in both cases for the libelants. 



The G. F. Brown. 
New Jersey Dry Dock & Transp. Co. v. The G. F. Brown. 

Lord v. Samê. 

L'Hommbdieu v. Same. 

Hartford & New York Transp. Co. v. Same. 

Paï,mer and another v. Same. 

(District Court, D. Connecticut. March 18, 1885.) 

Maritime Liens— Prioriti of Liens— Distribution op Fund vs Court— Wages 
— Repaies and Materials— Towagk- -Sai/vage. 

TheJ. W. Tucfcer, 20 Fed. Kkp. 129, Tlie Grape Shot, 22 Fed. Kep. 123, and 
The Aratic, Id. 126, foliowed as to the priority of the various liens in this case. 

In Admiralty. 

Wilcox, Adams & Macklin, for the Dry Dock Co. and the Hartford 
-t N. Y. Transp. Co. 

N. R. Hart, for George Lord, Jr. 

Charles Murray, for L'Hommedieu and Palmer & Duff. 

Shipman, J. The proctors in thèse cases hâve presented the ques- 
tions in regard to the apportionment of the fund in court among the 
lienors upon the facts as they are shown in the libels and the accom- 
panying papers, without any other proofs. 

The G. F. Brown appears to hâve been a small coasting schooner, 
owned in Connecticut, and making short and fréquent trips which 
could hardly be called voyages. George Lord, Jr., was hired as mate 
of said vessel for an indefinite time at $25 per month, and on January 
7, 1885, there was due to him, as such mate, for two months and 18 
days' services previous thereto, the sum of $5b'.15. 

In September, 1884, Palmer & Duff, of Greenwich, Connecticut, 
furnished, at said Greenwich, materials and repairs upon said vessel, 
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for which $123.91 are now due, but never, so far as appears from 
their libel, ûled a certificats of lien in any town clerk's office as re- 
quired by the Connecticut statute in regard to liens upon vessels. 
Said statute provides as follows: "No such claim" (for materials fur- 
nished, or services rendered in the construction or repairs of a vessel) 
"shall remain a lien on such vessel or its appurtenances more than 
ten days after the person performing such services, or furnishing such 
materials, has ceased so to do, unless he shall sign and lodge with the 
town clerk of the town where such vessel was so constructed or re- 
paired a certificate in writing," describing, among other things, the 
vessel and the amount claimed as a lien thereon. 

On December 6, 1884, while said schooner was lying at Elizabeth- 
port, New Jersey, laden with a cargo for Stamford, Connecticut, she 
was damaged, and was repaired by the Dry Dock & Transportation 
Company, whose bill for said repairs, wholly unpaid, is $686.87. On 
December 27, 1884, and as soon as the repairs were finished, she 
started for Stamford, and, at the request of her captain, was towed 
by the stearn-tug Ceres from Elizabethport to the bay of New York, 
for which service $20 is due to Samuel L'Hommedieu and another, 
owners of the tug. She then proceeded to Stamford, where she was 
libeled on December 29, 1884, by the Dry Dock & Transportation 
Company. Subsequently she was libeled by the various parties be- 
fore mentioned, and by the Hartford & New York Transportation 
Company, which claimed salvage, but which makes no claim to the 
fund in court. Default having been made upon the return of the first 
process, the amount due to the libelant was ascertained, and the ves- 
sel was sold for $775, a sum less than the debt and costs of the Dry 
Dock Company. An assigned claim for seaman's wages has also 
been filed in court. 

The questions in the case hâve been, in substance, the subject of 
careful considération by Judge Addison Bkown in The J. W. Tucker, 
20 Fed. Eep. 129; The Grapeshot, 22 Fed. Rep. 123, and The Arctic, 
Id. 126, and his conclusions, so far as they relate to the facts in the 
case, are followed. 

Let the fund in court be divided as follows: (1) By the payment 
of the bill of costs, as taxed, of the Dry Dock & Transportation Com- 
pany. (2) By the payment to George Lord, Jr., of his wages, $56.15, 
and so much of his costs as are disbursements. (3) The remaining 
part of the fund should be divided pro rata between the Dry Dock & 
Transportation Company, whose bill amounts to $686.86, and Sam- 
uel L'Hommedieu, to whose bill of $20 so much of the costs as are 
disbursements should be added. 

Palmer & Duff hâve neither a maritime nor a statutory lien, so far 
as is disclosed by the papers now in the case. The Albany, 4 Dill. 
439 ; The Arctic, cited supra. 
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Mercartney v. Crittenden and others. 

(Circuit Court, V. Califwnia. July 28, 1885.) 

Equity Practice — Dockkt Fee— Rev. St <j 824 — Final Hearing. 

To constitute " a final hearing in equity or admiralty," within tlie meaning 
of section 824, Kev. St., there mustbe a hearing of the cause on itsmerits; that 
is, a submission of it to the court, in such shape as the parties cliooseto give ît, 
with a vievv to a détermination whether the plaintif! or libelant has made out 
the case stated by him in his bill or libel, on the ground for the permanent re- 
lief which his pleading seeks, on such proof as the parties place bef ore the court, 
be the case one of pro confesso on bill, or libel and answer, or pleadings alone, 
or pleadings and proofs. Wooster v. Handy, 23 Fed. Rep. 50, followed. 

In Equity. Appeal from clerk's taxation of costs. 

D. T. Sullivan, for complainant. 

J. L. Crittenden, for défendants. 

Sawyer, C. J. The bill was filed September 4, 1884. Demurrer 
filed December 9, 1884. The demurrer having been argued and sub- 
mitted, it was overruled on March 2, 1885, and leave given to answer 
upon payment of the usual costs. On April 4th the défendants an- 
swered fully to the merits. On May 1, 1885, the court dismissedthe 
bill without préjudice, without iooking into it, on the voltmtary ap- . 
plication of thé complainant, the défendants not appearing, and not 
being présent. The question is whether défendants are entitled to 
the docket fee taxable under section 824, Rev. St. on a "final hear- 
ing" in equity. The clerk allowed the item in pursuance as he construed 
the décision and ruling in the circuit court for the Eastern district of 
Tennessee in Goodyear v. Saivyer, 17 Fed. Rep. 3. But ail the cases, 
including Goodyear v. Sawyer, were fully reviewed by Mr. Justice 
Blatchford, of the suprême court, on the circuit, in Wooster v. Handy, 
23 Fed. Rep. 50; and the ruling in Goodyear v. Sawyer, on this point, 
was overruled. The rule deduced from the cases, and adopted by 
Mr. Justice Blatchford, "is that to constitute a 'final hearing in equity 
or admiralty,' within the meaning of section 824, there must be a 
hearing of the cause on its merits; that is, a submission of it to the 
court in such shape as the parties choose to give it, with a view to a 
détermination whether the plaintiff or libelant has made out the case 
stated by him in bill or libel as the ground for the permanent re- 
lief which his pleading seeks, on such proofs as the parties place 
before the court, be the case one of pro confesso on bill, or libel and 
answer, or pleadings alone, or pleadings and proofs. Nor does it de- 
tract from the force of this conclusion that what is called an inter- 
locutory decree, as distinguished from a final decree, is often entered 
as the resuit of a décision on a final hearing." 

I shail adopt this conclusion as better supported by authority, as 
well as reason, as to the proper construction of the provision of sec- 
tion 824 in question. There was no replication in this case, and it 
■was not at issue. There was no question of law submitted for con- 
v.24F,no.8— 26 
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sideration and détermination by the court. The coniplainant vol- 
untarily, upon ex parte application, asked the court for leave to dis- 
miss the bill, and the court granted the order without looking into 
the pleadings, or deciding any point of law or fact. Had there been 
a final decree entered upon the ruling on the demurrer, without fur- 
ther pleadings, the hearing on the demurrer might well hâve been re- 
garded as a "final hearing," contemplated by the act. See McLean v. 
Clarke, 20 Reporter, 36; S. C. 23 Fed. Eep. 861. But the decree dis- 
misBing the bill was not a conséquence of the décision on the demur- 
rer. The item of $20 solicitor's fee, charged on the bill of costa tiled 
by défendants, must therefore be rejected ; and it is so ordered. 



Bostwick ». CoVELL. 

(Circuit Court, S. D. New York. July 17, 1885.) 

Eqtutt Jubisdtction— Adéquate Rewedy at Law— Injunction— Rbv. St. J 723. 

Injunction to restrain defendant's action at law denied, eomplainant having 

a f ull and adéquate défense in that action, within ihe meaning of lier. St. i 723. 

In Equity, 

Chas. G. Beaman, for orator. 

Wm. H. Amoux, for défendant. 

Wheeleb, J. The defendant's action at law against the orator, 
the further prosecution of which is sought by this suit in equity to be 
restrained, is for the recovery of money alleged to be due upon a 
written contract entered into by thèse parties. The orator's counter- 
claim is for money alleged to hâve been overpaid upon the contract, 
and for money paid on account of the failure of the défendant to vin- 
dicate the patents which were the subject of the contract. Whether 
the orator has fully paid what is due upon the contract dépends upon 
its légal construction and effect. If he has fully paid, it is inéqui- 
table for the défendant to demand more; but that considération does 
not make the défense an équitable instead of a légal one. There is 
no ground of défense which, apparently, a court of law would be pre- 
vented by any limitation upon its powers or processes from giving 
full effect to. The orator appears to hâve as clear a field to défend 
himself in on the law side as on the equity side of this court. So of 
the orator's claims against the défendant. He might, perhaps, main- 
tain this suit against the défendant if necessary to the défense of the 
suit which the défendant has brought in this court against him in 
this district, although the défendant is not an inhabitant of , nor found 
within, this district, otherwise than as he is found bringing his suit 
within this district. Eev. St. § 738. But his claims arise out of the 
légal construction and effect of the written contract, which the court 
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of law, after havïng construed, can enforce by a judgment in favor of 
the party to whom anything may be due, in as untrammeled a man- 
ner as a court of equity could decree its payment to him. The pro- 
vision that if the patents are in part valid and in part invalid, "an 
équitable proportion" of the royalty, to fee determined by arbitration 
in a prescribed mode, is to be paid, does not appear, on account of 
that form of expression, to involve relief in a court of equity, as dis- 
tinguished from relief in a court of law, for either party. It seems 
to mean that a reasonable, just, and fair share of the royalty shall 
be apportioned to the valid part of the patents in that manner. This 
provision appears to be as fully within the scope of the powers of a 
court of law to be dealt with, as that of the powers of a court of equity. 
The remedy of the orator for the defendant's suit at law appears to 
be plain, adéquate, and complète at law, within the meaning of sec- 
tion 723, Rev. St. 

Motion for a preliminary injunction denied. 



Norman and otherB v. Pepeb. 
(Circuit Court, E. D. Arkansas. July 9, 1885.) 

1. MORTGAGE— TJSUUY— ENJOINING FORECXOSURE. 

When a mortgage given to secure a usurious contract contains a power of 
sale, a court of equity will not, at the 3uit of the maker of the usurious con- 
tract, enjoin the foreclosure of the mortgage, by notice and sale, for the amount 
of the debt and légal interest. 

2. Bamk— Stipulation to Ship Cotton to Factor to be Sold on Commission. 

A stipulation, in a mortgage given to secure a pre-existing debt, drawing the 
highestconventionalrateof interest, and containing nocovenantforadvances, 
that the mortgagor would ship the mortgagee, who waa a cotton factor, 700 
baies of cotton for sale on commission, and that the mortgagor would pay the 
mortgagee commissions at the rate of $1.25 per baie on the 700 baies, whether 
shipped or not, is without considération and void ; and if the cotton ia not 
shipped the factor can not charge commissions for selling it. 

3. Same— Question of Usurt not Decided. 

The question whether this stipulation did not render the mortgage usurious 
is not decided, beoause its décision one way or the other would not affect the 
resuit, in this case. The case distinguished from Cockle v. Flaek,93 U. S. 346. 

4. Factor — Fuaud — Forfeiting Commissions. 

A factor who is guilty of fraud in the conduct of tus principal's business for- 
feits ail claims to commissions. 

In Equity. 

Smoote é McBae and E. C. Mitchell, for plaintiffs. 

Montgomery é Hamby and B. B. Battle, for défendant. 

Caldwell, J. This is a bill to enjoin the défendant from foreclos- 
ing a mortgage, under a power of sale contained therein, executed by 
the plaintiffs to secure an indebtedness from them to the défendant, 
amounting, as the défendant allèges, on the tenth of March, 1883, to 
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the sum of $9,972.88. The grounds upon whieh the injunetion is 
eought are (1) that the notes secured by the mortgage and the mort- 
gage itself are usurious and void; (2) that, as cotton factor for the 
plaintiffs, the défendant rendered them accounts of sales which were 
false and fraudulent in respect to the weight, grade, and priée of the 
plaintiffs' cotton, whereby they were defrauded. out of large sums of 
money; (3) that the défendant failed to account for cotton consigned 
to him for sale ; (4) that the défendant sold plaintiffs damaged, spoiled, 
and inferior goods, whereby their business was greatly damaged, and 
that lie charged them for such goods the full price for sound goods of 
like character; (5) that' the défendant charged the plaintif! with ex- 
cessive and illégal commissions and interest. 

The bill charges various other frauds on the défendant, which need 
not be particularly mentioned. Assuming, but not deciding, that the 
notes and mortgage are usurious, the plaintiffs cannot hâve the re- 
lief they seek, viz., a perpétuai injunetion against its foreclosure by 
notice and sale, without first paying or tendering the amount of the 
debt and légal interest. Pickett y. Merchants' Nat. Bank, 32 Ark. 
346; Spainv. Hamilton's Adm'r, 1 Wall. 604; Anthony v. Lawson, 34 
Ark. 628. But they are entitled to hâve the accounts purged of ail 
illégal interest, commissions, and charges. On the twentieth of April, 
1882, the plaintiff executed the mortgage in question to secure an ex- 
isting indebtedness of $9,581.40, evidenced by three promissory notes; 
and the mortgage contains tins provision : 

"And whereas, said Norman, Burns & Co, hâve also covenanted andagreed 
with said Charles G. Peper to consign to him during the corning cotton sea- 
son — that is to say, between the date of this conveyance and ihe saune date of 
the year 1883 — at least seven hundred baies of cotton, to be sold by him, said 
Peper, for account of the said Norman, Burns & Co., from time to time, at the 
discrétion of said Peper, and as he may deem it prudent and proper to make 
such sales; and whereas, the said Norman, Burns & Co. hâve also agreed with 
said Peper, for value received by them, that should they fail to ship and con- 
sign to him, during said season, the number of baies of cotton aforesaid, they 
will pay to him, said Peper, the sum of one dollar and twenty-five cents for 
every baie of cotton vvithin said number of seven hundred baies which they 
may fail to ship and consign to him as aforesaid, and which sum of one dollar 
and twenty-five cents, it is agreed, shall be compensation to him, said Peper, 
for the commissions which will be lost to him by his not receiving such baies 
as may be then defleient in the consignaient so to be made by said Norman, 
Burns & Co." 

The plaintiffs did not ship the 700 baies of cotton, and the défend- 
ant charged them up with commissions at the rate of $1.25 per baie, 
amounting to $875, and now claims the same as a part of the mort- 
gage indebtedness due him. About a year previous to the exécution 
of the mortgage of twentieth of April, 1882, the plaintiffs made an 
agreement like that contained in the mortgage of 1882, agreeing to 
ship a given number of baies of cotton to the défendant, and agreeing 
to pay $1.25 commissions per baie on the différence between the num- 
ber of baies they should actually ship and the number they had agreed 
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to ship. The commissions charged np under the last-named agree- 
ment on cotton not shipped or sold, and carried into the mortgage 
debt, amounted to $523.75. Thèse charges for commissions for sell- 
ing cotton winch was not sold are clearly illégal. The rule estab- 
lished by the case of Goekle v. Flack, 93 U. S. 346, does not apply. 
In the case at bar there was no agreement for a joint use of capital 
and personal service of the défendant based on a loan made at the 
time. The mortgages were given to secure debts previously con- 
tracted. There was no agreement for future advances. This exist- 
ing indebtedness the plaintiffs were to pay, with interest at the rate 
of 10 per cent, per annum, the maximum conventional rate. 

The additional agreement of the plaintiffs, contained in the mort- 
gage and quoted above, to ship the défendant 700 baies of cotton, and 
to pay commissions at the rate of $1.25 per baie on every baie of that 
number not shipped, was without considération and void. Whether 
it renders the mortgage usurious is not decided, inasmuch as the dé- 
cision of that question could not affect the decree to be rendered. 
Whether the agreement to pay thèse commissions is void for want of 
considération or for usury, the resuit is the same in this case. 

It is proved by two expert accountants, who examined the défend- 
ante books as they stood at the date of the examination, that he re- 
ceived for a portion of the plaintiffs' cotton $609.60 more than the ac- 
count of sales rendered by the plaintiff show that he received for the 
same. In other words, he rendered accounts of sales of a portion of 
the plaintiffs' cotton showing he had sold it for $609.60 less than he 
in fact rqceived for it. The defendant's books, so far as they relate to 
the plaintiffs' accounts, are not complète. The witness says: "The 
journal refers specifically to pages 85, 86, and 87, copy-book of ac- 
counts of sales for the calculations of the interest and amounts. I find 
that pages 84 to 92, inclusive, of this copy-book are cleanly eut out, and 
no examination can be made of them." The information contained 
in the missing leaves was not contained in any of the other books or 
papers of the défendant. The experts were unable, therefore, to déter- 
mine the différence, if any, in the priées for which the remainder of 
the cotton was sold and the priées at which it was accounted for. The 
method by which the défendant realized and retained more for the 
plaintiffs' cotton than he accounted for seems to hâve been quite sys- 
tematic and uniform, and to hâve entered into ail the sales of the 
plaintiffs' cotton, the history of which can be traced on the plaintiffs' 
books. It is but fair to assume that this uniform method obtained 
as to the cotton the sales of which cannot be fully traced on account 
of the mutilation of the defendant's books. On this assumption the 
plaintiffs are entitled to a crédit for $217.86 for the différence be- 
tween the price received and the account of sales rendered on the 
cotton the facts relating to the sales of which were contained in the 
missing leaves. "Everything is presumed against the despoiler." 
The dépositions of the experts were in the possession or subject tothe 
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inspection of the défendant and his çlerk for two v;3eks before the 
taking of dépositions in St. Louis, the place of their résidence, was 
closed, and one of them was examined, and both might hâve been, 
after said dépositions were taken, but no attempt was made to ex- 
plain or contradict the testimony of the experts on the points rnen- 
tioned. 

By his fraud and misconduct as factor for the plaintiffs the défend- 
ant bas forfeited ail claims to any commissions for conducting the 
business. Fordyce v. Peper, 16 Fed. Eep. 516. The commissions 
chargea over and above those charges for cofcton not sold are $891 
for cotton sold, and $530.59 on purcbases. The experts testify that 
the interest account is excessive in the sum of $282.13. 

Much proof was taken as to the character and quality of gooda 

purchased by the défendant and shipped to plaintiffs. It is undoubt- 

edly true that some of thèse goods were not merchantable, and that 

the défendant knew it, and that the plaintiffs suffered some loss by 

them. But their character and quality were known to the plaintiffs 

and made a matter of complaint before they gave their notes, and I 

am not inclined to open up a question of that kind after it has been 

deliberately settled by the parties with a f ull knowledge of ail the facts. 

The defendant's claim must be reduced by the following amounts : 

Commissions charged for selling cotton not sold, - « $875 00 

« « « « . 5 23 75 

Commissions for selling cotton, - • - 891 00 

Commissions on purchases, - • 530 59 

Amounts received for cotton sold and not accounted for, $609.60 

and $217.88, - - - - -. -'827 48 

Excess of interest charged in account, ... 282 13 

$3,929 95 
Thèse sums, amounting in the aggregate to $3,929.95, will be cred- 
ited ou the mortgage debt; the $875 as of the date it is charged, 
and the balance as of the fifth of April, 1882, and as to thèse amounts 
the injunction will be made perpétuai. As to the balance of the 
mortgage debt the injunction is dissolved. As the defendant's mis- 
conduct and fraud compelled the plaintiffs to bring tins suit, and 
they hâve maintained their bill as to a material part of the relief 
sought, the défendant will be required to payall costs. 
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Faemers' Loan & Trust Co. v. Oregon & C. Ey. Co. (No. 1,112.) 

(Circuit Court, D. Oregon. August 3, 1885.) 

1. "SUBJECT" 01" AN ACT AND " MaTTER PROPERLY CONNECTED THEREWITH " — 

TWO-COUNTY MOKTGAGE TAX LaW VoiD. 

The clause in section 3 of the act of October 26, 1882, (Sess. Laws, 65,) com- 
monly called " The Mortgage Tax Law," wliich déclares that ail mortgages or 
other obligations whereby iand in more than one county "is made security 
for the payment of a debt shall be void," is a "matter properly connectud" 
with the "subject" of the act, and therefore not in contravention of section 20 
of article 4 of the constitution of the state; and a mortgage executed by the 
défendant to plaintifE, as trustée of its road and properly in several counties in 
Oregon, to secme the payment of certain bonds of the same date, in violation 
theruof, is void and of no effect. 

2. Construction op Statute. 

A plain provision of a statute cannot be construed so as to exclude a par- 
ticular case from its opération upon a surmise or conjecture, however probable, 
that the législature did not actually contemplate, or consciously intend, its ap- 
plication thureto. 

3. Installaient of Interest, Lien or Mortgage mat be Enporced for. 

When a debt, payable at a fuiure day, with interest payable in the mean 
time at stated intervais, is secured by mortgage, and delault is made in the pay- 
ment of an installment of such interest, a suit in equity may be maintained to 
enforce the lien of such mortgage, so far as such installment is concerned, by a 
sale of so much of the morlgaged property as may be necessary to pay the same ; 
but if such property cannot be sold in parcels without injury to the parties, or 
one of them, then the court may order the whole of it sold, freefrora the lien of 
the mortgage, and apply the proceeds on the whole debt according to its then 
value. 

Suit to Enforce Mortgage Liens. 

William B. Gilbert, for plaintiff. 

Richard Williams and James K. Kelly, for défendant. 

Deady, J. This suit is brought by the Farinera' Loan & Trust 
Company, a corporation formed under the laws of New York, against 
the défendant, a corporation formed under the laws of Oregon, to en- 
force the lien of two certain mortgages on the property of the défend- 
ant, by a sale of the same, and to hâve the proceeds thereof applied 
on the several bonds secured thereby, according to their priority. 
The bill was filed on January 29, 1885, and states, among other things, 
that on June 1, 1881, the défendant executed and delivered to Henry 
Villard, Horace White, and Charles Edward Betherton, as trustées, a 
first mortgage on its property, consisting of about 306 miles of road, 
running througn various counties in the Wallamet and Umpqua valleys, 
together with the rolJing stock, land grants, telegraph lines, and every- 
thing pertaining thereto, with the franchise to operate the same, and 
tbe income and profits thereof, to secure the payment of certain bonds, 
v „h the interest thereon, about to be issued by the défendant, at the 
rate of not more than $20,000 per mile of its road, then and to be 
constructed, for the purpose of completing the same to the California 
Une; that said trustées accepted said trust, but thereafter, and from 
time to time, changes were duly made in said trustées, so that on 
July 7, 1883, the plaintiff became and nowis the sole trustée thereof; 
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that the défendant issued and disposed of, under said mortgage, and 
of even date therewith, 9,020 bonds for the sum of $1,000 eacb, 
amounting in ail to $9,020,000, payable on July 1, 1921, with inter- 
est at the rate of 6 per centum per annum, payable balf yearly, on Jan- 
uary and July lst of each year, — alî of which bonds are still outstand- 
ing and unpaid; that in and by said mortgage it was, among other 
things, stipulated and provided as follows: (1) That the défendant 
will keep its road in good order and repair; (2) that if any interest 
coupon on any of said bonds shall remain unpaid, after due présenta- 
tion, for six months, and such default shall not be waived, then the 
défendant will pay the principal of said bonds; (3) that in case the 
défendant does not keep its road in good order and repair, or makes 
default in the payaient of any interest coupon for six months, said 
trustées ruay take possession of said road and opérate the same; and 
if it is considered necessary to take légal proceedings to "foreclose" 
said mortgage, or to obtain possession of said "premises," they shall 
be entitlëd to a receiver, to be nominated by themselves. 

The bill also states that on May 28, 1883, the défendant, having 
ascertained that the sum of $20,000 per mile would not be sufficient 
to complète its road, executed and delivered to the plaintiff, as trus- 
tée, a second mortgage upon ail its property aforesaid, except so 
much of the land grant as pertained to the completed portions of the 
road, and subject only to thé lien of the first mortgage aforesaid, to 
secure the payment of additional bonds, with the interest thereon, 
about to be issued by the défendant, at the rate of not more than 
$10,000 per mile of its road then and to be constructed, for the pur- 
pose of completing the same as aforesaid; that the plaintiff accepted 
said trust, and thereafter, on November 5, 1883, said second" mort- 
gage was duly recorded in the office of the county clerk of Multnomah 
county, and also in the several offices of the county clerks of the other 
counties in which said property is situate; that the défendant issued 
and disposed of, under said mortgage, 2,610 of said bonds, dated April 
1, 1883, for the sum of $1,000 each, amounting in ail to $2,610,000, 
payable on April 1, 1933, with interest at 7 per centum per annum, 
payable half yearly, on April and October 1 of each year, — ail of 
which bonds are still outstanding and unpaid ; that in and by said 
second mortgage it was stipulated and provided as in said first mort- 
gage, as above stated. 

The bill then alleged that the défendant "has failed to keep said 
road, rolling stock, equipment, and premises in good order and re- 
pair, as required by said mortgage," and has failed to pay the inter- 
est falling due on the bonds Becured by the first mortgage on January 
1, 1885, amounting to $275,000, and on the bonds secured by the 
second mortgage, on April 1, 1884, and ail the interest accruing on 
either of said bonds since said respective dates; that the défendant 
is insolvent and wholly unable to pay its debts, and its property is 
"a very inadéquate security" for the payment of the first mortgage 
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bonds; and that the premises cannot be sold in parcels without great 
injury to the interests of the bénéficiaires in said trusts. 

The défendant demurs to the bill, and for cause of demurrer shows: 
(1) That this suit is prematurely brought, because default in the 
payment of the coupons on the first mortgage bonds had not been 
made for six months prior to the filing of the bill herein. (2) The 
second mortgage is void, because made in violation of the provisions 
of section 3 of the act of October 20, 1882, commonly called the 
"Mortgage TaxLaw," which provides : "Ail mortgages, deeds of trust, 
contracts, or other obligations hereafter executed, whereby land sit- 
uated in more than one county in this state is made security for the 
payment of a debt, shall be void." 

In answer to the demurrer to the second cause of suit counsel for 
the plaintifif maintains that the act of 1882, or this provision of it, is 
void, because in conflict with section 20 of article 4 of the constitu- 
tion of the state, which déclares : "Every act shall embrace but one 
subject, and matters properly connected therewith, which subject 
shall be expressed in the title." The act in question is found at page 
64 of the Session Laws for 1882. The subject of the act is the taxa- 
tion of money loaned on real property, and, as a means to this end, it 
provides that it shall be assessed as land in the county where the land 
is situate ; and because it would be, or was deemed to be, inconvénient 
to administer the act in cases where money is loaned on land in two 
or more counties, it provides that thereafter a mortgage on land in 
more than one county shall be void; and this purpose is expressly 
mentioned in the title. 

This act has been before the suprême court of this state on two oc- 
casions, (Mumford v. Sewall, 11 Or. 67, S. C. 4 Pac. Eep. 585, and 
Grawford v. Linn Co. Id. 482, S. 0. 5 Pac. Eep. 738,) and in ita 
principal purpose and feature held valid. True, this particular clause 
has not been considered by the court, but if the législature has the 
power to tax money loaned on land in the county where the land lies, 
and as land, about which there is neither doubt nor question, it cer- 
tainly has the power to provide, as a means to that end, that a mort- 
gage shall not include land in more than one county, and if it does, 
it shall be void. Abstractly considered, the législature has plenary 
power over the subject, and may prohibit mortgages on land altogether, 
and even prohibit and make void ail contracts for the payment of 
money at a future day. But an act for such or any other purpose 
must not embrace more than one subject, nor include matters having 
no necessary connection therewith. Cooley, Const. Lim. 142. 

"What are "matters properly connected" with the "subject" of an 
act is a question sometimes difficult to détermine. But certainly a 
provision declaring two-county mortgages void is sufficiently relevant 
and germane to an act providing for the taxation of money secured 
by a mortgage on land, particularly when, as a means to that end, 
such act limits ail mortgages on real property to land in one county. 



410 FEDERAL REPORTER. 

This sanction is a necessary or, at least, a convenient means of seeur- 
ing obédience to the déclaration that mortgages shall only include 
land in one county. And the former is as much a proper matter to 
be connected with the latter as the provision common in registry acts, 
that an elder deed, not recorded within the time thereby limited, shall 
be postponed to a junior one so recorded. The provision is valid; 
and, tried by it, this mortgage is surely void. 

On the argument it was suggested that this class of mortgages is 
not within the mischief which the law was intended to remedy, and 
that the législature could not hâve consciously intended and actually 
contemplated including them in its enactment. As a matter of fact 
this may be so, for it is not likely that the members of the législature 
in the passage of this act were moved by any désire to shift the bur- 
den of taxation, in the case of a railway mortgage, fromthe shoulders 
of the debtor to those of the creditor, as they certainly were in the case 
of mortgages generally. But I know of no principle of law or rule of 
construction that authorizes a court to limit or set aside the plain lan- 
guage of an act upon any such surmise or conjecture, however prob- 
able. The act déclares that "ail mortgages, deeds of trust, contracts, 
or other obligations hereafter executed, whereby land situate in more 
than one county in this state is made security for the payment of a 
debt, shall be void." The language of the provision is plain and un- 
ambiguous. It speaks for itself, and there is no room for construc- 
tion. The législature must be intended to mean what it has plainly 
said. In such a case the court is not at liberty to look elsewhere 
than the act for a possible, or even probable, législative intention. 
Cooley, Const. Lim. 55. 

At the following session of 1885 this act was amended (Sess. Laws, 
9) so as to take railway mortgages thereafter executed out of the 
opération of this clause, which is équivalent to a législative déclara- 
tion that it theretofore included them. The mortgage is void, and no 
right can be asserted under it. The holders of the bonds mentioned 
therein are simply unsecured creditors of the défendant, without any 
lien on its property, and must rely on their bonds, and the remedy 
which the law gives them thereon, to enforce the collection of their 
demands. 

The objection made by the demurrer to the suit on the first mort- 
gage bond is in abatement thereof. The demurrer assumes that the 
suit is brought to enforce the lien of the mortgage, or foreclose it, as 
it is inaccurately termed, for the whole debt secured thereby; and as 
this cannot be done on account of a default in the payment of interesfc 
until the lapse of six months thereafter, the demurrer, upon this theory 
of the case, is well taken. But the plaintiff, in his bill, does not claim 
that any portion of the debt secured by the mortgage is due, except 
the installaient of interest payable on January 1, 1885, amounting in 
ail to $270,000. But it also appears from the bill that the property 
is an inadéquate security for the payment of the first mortgage bonds, 
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and that the mortgaged property cannot be sold in parcels without 
great injurj to the interests of the beneficiaries of the trust. 

Where the interest on a debt secured by a mortgage is payable in 
yearly or half-yearly installments, and the principal at a future pe- 
riod, in the case of the non-payment of any such installment of in- 
terest, a suit may be maintained thereon, to so far enforce the lien 
of the mortgage; and if the suru due is not paid within a time limited 
by the decree of the court, sufficient of the property may be sold to 
pay the same. But if the property cannot be sold in parcels with- 
out injury to the parties, or one of them, the court may order the 
whole of it sold, free from the lien of the mortgage, and apply the 
proceeds on the whole debt, according to its then value. Brinckerhoff 
v. Thallhimer, 2 Johns. Ch. 486; Meyerv. Graeber, 19 Kan. 165; Mor- 
genstern v. Klees, 30 111. 422; Chicago, etc., R. Co. v. Fosdick, 106 TJ. 
S. 67; S. C. 1 Sup. Ct. Eep. 10; Crédit Co. v. Arkansas, etc., R. Co. 
15 Fed. Eep. 52; Jones, Mortg. §§ 1181, 1459, 1478. This rule of 
law iB recognized by the Oregon Code of Civil Procédure concerning 
the enforcement or foreclosure of the lien of a mortgage. Section 417 
provides : 

"When a suit is commencée! to foreclose a lien, by which a debt is secured, 
which debt is payable in installments either of interest or principal, and any 
of such installments is not then due, the court shall decree a foreclosure of 
the lien, and may also decree a sale of the property for the satisfaction of the 
whole of such debt, or so much thereof as may be necessary to satisfy the in- 
stallment then due, with costs of suit ; and in the latter case the decree of fore- 
closure as to the remainder of the property may be enforced by an order of 
sale, in whole or in part, whenever default shall be made in the payment of 
the installments not then due." 

And a court of equity, without any such statutory provision, will 
retain jurisdiction of the case, and work out thé same resuit. In 
fact, this and similar statutory provisions in other states is merely an 
affirmance or crystallization of a prior equity practice or procédure. 
This mortgage was made to secure the payment of the interest cou- 
pons, as well as the bonds to which theyare attached. Each of such 
coupons is an installment of the debt secured by the mortgage, and 
judgment might be obtained thereon for the amount in an action at 
law; and the right to maintain a suit in equity to enforce the lien of 
the mortgage, as to such coupon, as soon as it becomes due, is equally 
clear. Of course, in this suit the allégation in the bill that the de- 
fendant has failed to keep the property in "good order and repair" 
is altogether immaterial. The remedy for such default is not a sale 
of the property, but to take or obtain possession of it, and put it in 
repair. Besides, if the matter was material, such a gênerai and in- 
definite allégation of failure to keep the covenant concerning repairs 
would avail nothing. 

The demurrer to the first cause of suit stated in the bill, and to so 
much thereof as relates to it, is overruled, and to the second one it 
is sustained. 
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Ferguson and others v. Dent and others. 

{Circuit Court, W. D. Tennessee. July 17, 1885.) 

1. Equity — Principal and Agent, Dealings between — Inadequacy of Price 

— Undue Influence. 

Where the relation of principal and agent existed between the parties to a 
contract for the sale of land, and it appeared that the price paid was grossly 
inadéquate, a court of equity conclusively présumes undue influence and im- 
position, and will set aside a sale by the principal to the agent ; but there were 
other circumstances abundantly proving the undue influence and imposition, 
in tins particular case. And, in deterniining the question of inadequacy, the 
fact that the debts agreed to be paid, as part of the considération, were settled 
for comparativelysmall sums, were paid almost wholly out of the property con- 
veyed, and that no security for the debts or considération to be paid the princi- 
pal wasgiven by the agent, demonstrates the inadequacy, and.some undue in- 
fluence and imposition, particularly when the largest part of the debts were 
those of the agent himself , for which the principal was only his surety. 

2. Samb Subject — Acquiescence— Stale Demand. 

Where the agent went into possession uuder a fraudulent purchase froin the 
principal, with whom he had an understandiug that secrecy was to beobserved, 
inaid of their purpose to defraud the creditors, and the contract was withheld 
from registration, and ail the books and papers were liept by the agent, held, 
that thei-e were no lâches on the part of the principal or his heirs in bringing 
suit under the facts of this case. 

3. Immoral Contkact — Division of Fraudulent Profits. 

If two enter into a scherae to defraud their creditors, by concealing the 
property of one of tliom by varions contrivances, and aftcrwards the owner of 
the property sells his interest to the other, on condition that he shall be paid a 
certain sum, and protected from the debts, the fraudulent character of tho 
transaction will not avail the vendee as a défense against a bill to set aside the 
contract, as unconscionable, for inadequacy of price, and fraudulent imposi- 
tion by undue influence. 

4. Bankruptcy— Estoppel by Oath. 

Where a bankrupt swore on his schedules that he owned no real estate at the 
time of flling the pétition, neither he nor his heirs are estopped by that oath 
from asserting their claim to property fraudulently procured by his vendee. 

6. Samk Subject— Fraudulent Purchase from a Bankrupt — Effect of Bank- 
ruptcy — Kigiit to File Bill. 

The heirs at law of a bankrupt may file a bill to recover property fraudu- 
lently procured from him, and their recovery will inure to the assignée. But, 
in this case, the debts having beon ail settled, with insignificant exceptions, 
the heirs were allowed to recover for themselves, subject to the right of any 
creditor to pioceed with the bankruptcy, if he should be entïtled to do so. 

6. Innocent Purchaser — Possession not Accompanying Légal Title. 

If the possession of the land is severed from the légal title, the plea of in- 
nocent purchaser cannot be sustained as against the rightful owner. Where 
one was in possession, under circumstances charging him as trustée for the 
owner, but the légal title was in another holding for the benefit of the trustée, 
and not claiming for himself, held, that a mortgagee from the holder of the 
légal title to secure a loan to the trustée was not protected by his plea of in- 
nocent purchaser. 

The ancestor of the plamtiffs was the owner of a large amount of 
real estate, estimated by the proof to be worth from $75,000 to $100,- 
000. On May 14, 1869, he exeeuted to the ancestor of défendants 
the following contract : 
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"ExHIBIT A TO ANSWER. 

"This agreement, made tins fourteenth day of May, 1869, by and between 
A. M. Ferguson, of the first part, and H. G. Dent, of the second part, ail of 
the city of Memphis and state of Tennessee, witnesseth.that the said Fergu- 
son, for the purposes and considérations hereinafter set forth, lias this day 
bargained and sold to the said Dent ail his right, title, and interest of, in, 
and to certain lots or parcels of land, situated, lying, and being in the city of 
Memphis and state of Tennessee, as per schedule thereof hereto annexed, and, 
for identification, signed by the parties hereto. That for said considérations 
he binds himself to make conveyance by quitclaim to said Dent, or to whom- 
soever he may direct, of said several pièces of property, on demand, except- 
ing, however, one pièce of property contained in the schedule hereto annexed, 
situated on the sonth-east corner of Beale and Hernando streets, to which he 
agrées to make a warranty deed to James E. Dillard, to whom said Dent has 
bargained the sarae for $8,000, subject to certain judgment liens, which will 
be expressed on the face of said deed when it shall be executed. The consid- 
ération of this agreement is that the property hereby agreed to be conveyed 
is much incumbered by judgments, decrees, and deeds of trust, taxes, and 
assessments for grading and paving, to nearly, if not quite, its f ull value, as 
also shown in said schedule, and the only interest remaining to said Fergu- 
son in the same is his equity of rédemption. For this equity he is willing to 
take the sum of $10,000, and allow the purchaser to make the best use hecan 
of the property in paying off said incumbrances and making what he can out 
of the surplus. The further considération of this agreement is, therefore, 
that the said H. G. Dent will pay the said A. M. Ferguson the sum of $4,000 
in cash in hand, and, by the conveyance to be made to James E. Dillard, will 
secure the payment of the further sum of $6,000 to said Ferguson, making 
an aggregate of $10,000, as agreed upon, and will dispose of the balance of 
said property to the best advautage to discharge the liens thereon, or other- 
wise discharge the saine, and will hâve no recourse on said Ferguson in law 
or equity for any incumbrance or defect of title whatsoever on a'ny of said 
pièces or parcels of land, but take the same at his own risk; and, inasmuch 
as the terms, conditions, and considérations of this agreement cannot be prop- 
erty expressed in the several conveyances desired and contetnplated by the 
parties, this instrument, and the schedule hereto annexed, are made for a more 
thorough and complète explanation and exposition of the same. 

"In testimony whereof, the said A. M. Ferguson and H. G. Dent hâve 
hereunto set their hands the day and date first above written. 



'A. M. Ferguson. 
"H. G. Dent. 
"Attest: W. L. Van Dyke. 
"C. W. Frazer." 



Seal.] 
Seal. I 



"Description of the Property and the Incumbrances Thereon. 

"Part lot No. 1, bloek No. 46, beginning at a point on the south side of 
Beale street, 110 feet east from Hernando street, running thence eastwardly 
166 feet, by a depth of 125 feet, to an alley. 

"Incumbrances on the Above-described Lot. 

"Trust deed, executed January 30, 1868, recorded in book No. 64, pages 
406, 407, 408. H. G. Dent and A. M. Ferguson to John M. Carmack, trustée, 
part of lot No. 1, block No. (46) forty-six, beginning at a point on the south 
side of Beale street, 142 feet west of De Soto street, running thence westwardly 
150 feet, by a depth of 125 feet, to an alley. Trust made to secure the pav- 
ment of $18,750 to Cochran & Co., Pettus & Co., Léonard Schoolfield & Co"., 
and others. 

"Trust deed, executed April 25, 1868, recorded in book No. 68, pages 355 
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and 356. A. M. Ferguson to W. H. Ennis, trustée, part of lot No. 1, block 
No. 46, beginning at a point on tbe south side of Beale street, 110 feet east 
from Hernando street, running thence eastwardly 40 feet, by a depth of 125 
feet, to an alley. Trust made to secure the payaient of $2,111.75 to one 
Thomas Ford. 

" Judgment in the circuit court of Shelby county, B. McDavitt et al. v. 
A. M. Ferguson et al., rendered against défendants, June 13, 1860, for $300.75, 
and April 2, 1861, for $413.14, and costs; levied on and sold on the twenty- 
seventh day of April, 1869, part of lot No. 1, block 46, beginning at a stake 
on the south line of Beale street, 150 feet east from Hernando street, thence 
east with the south line of Beale street 126 feet, by a depth of 125 feet, to an 
alley. 

"Henry Laird v. R. B. Miller, Joseph Pimn, and A. M. Ferguson, judg- 
ment of eondemnation, June 29, 1868, for $492.31, and costs; levied on and 
sold on the eighteenth day of September, 1868. 

"Fart of lot No. 1, in block 46, beginning at a point on the south side of 
Beale street, 110 feet east from Hernando street, running thence eastwardly 
40 feet, by a depth of 125 feet, to an alley; part of lot 1, in block 46, begin- 
ning at the intersection of Hernando street with the south side of Beale 
street, running thence eastwardly 70 feet, by a depth of 65. 

" Incumbranees on the Above-descrïbed Lot. 

"Judgment in the law court of Memphis, Thomas B. Wilkerson v. R. B. 
Miller, Joseph Pimn, and A. M. Ferguson, rendered against défendants, Oc- 
tober 20, 1868, for $519.50 and costs; levied on. 

"Part of lot No. 1, block No. 46, beginning at a point on the south side of 
Beale street, 60 feet east from Hernando street, running thence eastwardly 10 
feet, by a depth of 125 feet. Part of lot 1, in block 46, beginning at a point on 
the east s'de of De Soto street, 135 feet south from Beale street, running thence 
southwardly 107 feet, by a depth 209 feet. 

" Incumbranoe on the Above-described Lot. 

"Trust deed, executed March 11, 1862, recorded in book No. 53, part first, 
pages 488, 489, and 490. A. M. Ferguson to Samuel Coward, trustée, part 
of lot No. 1, block 46, beginning at a point on the west side of De Soto street, 
135 feet south from Beale street, running thence southwardly 107 feet, by a 
depth of 209 feet. Trust made to secure payment of $3,000 to one William 
Coward. Trust deed executed February 22, 1868, recorded in book No. 64, 
pages 473 and 474. A. M. Ferguson to Eugène Mageveny, trustée. 

"Part of lot No. 1, block 46, beginning at a point on the west side of De 
Soto street, 135 feet south from Beale street, running thence southwardly 30 
feet, by a depth of 150 feet. Trust made to secure the payment of $1,600 to 
one Patrick O'Toole. 

"Trust deed, executed August 10, 1868, recorded in book No. 67, pages 562 
and 563. A. M. Ferguson to W. L. Van Dyke, trustée, part lot No. 1, block 
46, beginning at a point on the west side of De Soto street, 135 feet south from 
Beale street, running thence southwardly 107 feet, by a depth of 209 feet. 
Trust made to secure the payment of $1,059.30 to one William Crook. 

"Lot No. 2, in block No. 25, beginning at a point on the south side of Beale 
street, 50 feet east from Shelby street, running thence eastwardly 50 feet, by 
a depth of 110 feet. 
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" Incambrances on tlie Ahove-described Lot. 
"Judgment in the chancery court of Mernphis rendered vs. H. G. Dent and 
A. M. Perguson, March 19, 1868, for $7,306.62 and costs, levied on and sold 
on the eighteenth of September, 1868. Lot No. 2, block No. 25, beginning at 
a point on the south side of Beale street, 50 feet east froin Shelby street, run- 
ning thenee eastwardly 50 feet, by a depth of 100 feet. 

"Part of lot No. 3, block 25, beginning at a point on the south side of Beale 
Street, 100 feet east from Shelby street, running thenee eastwardly 34 feet, by 
a depth of 120 feet. 

"W. B. Greenlaw & Bro. retain lien on part of lot No. 3, block 25, for 
$3,400 purchase money, winch, is still unpaid, together with the interest 
thereon. 

"Part of lot 2, in block No. 51, beginning at a point on the east side of De 
Soto street, adjoining the south lineof engine-house lot, running thenee south- 
wardly 10 feet, by a depth of 150 feet. 

"Part of lot 2, block No. 51, beginning at a point 150 feet from the east side 
of De Soto street, and atthe north-east corner of the engine-house lot, running 
thenee eastwardly 98 feet, by a depth of 104 feet, on a parallel Une with De Soto 
street. 

"Part of lot No. 3, in block No. 51, beginning at a point 150 feet from the 
east side of De Soto street, and at the south line of lot No. 2, running thenee 
southwardly 60 feet, by a depth of 150 feet. 

"Part of lot No. 3, in block No. 51, beginning at a point 200 feet from the 
east side of De Soto street, and 60 feet soutli from the south line of lot No. 2, 
running thenee southwardly 40 feet, by a depth of 100 feet. 

" Incumbrances on the Ahove-described Lot. 
"Trust deed, executed Pebruary 24, 1869, recorded in book No. 70, pages 
434 and 435. A. M. Perguson to W. D. Beard, part of lot, in block No. 62, 
beginning at a point 120 feet from the east side of De Soto street, and on the 
south line of an alley, running thenee eastwardly 28 feet, by a depth of 160 
feet. Trust made to secure the payment of $660.25 toone Eliza S. Valentine. 

State and county tax, - - - $1,350 00 

City tax, forty-first corporate year, ending January 1, 1869, 1,352 34 
Assessment for Nicholson pavement, ... 6,998 04 

"A. M. Perguson. [Seal.j 
"H. G. Dent." [Seal.j 

Subsequently the following papers, relating to the contract, also 
passed between the parties : 

"Whereas, on the fourteenth of May, 1869, H. G. Dent and A. M. Fergu- 
son entered into an agreement of purchase and sale, by which said Dent pur- 
chased the equity of said Perguson in ail his real estate in Shelby county for 
the sum of $10,000, $4,000 of which was to be paid in cash and $6,000 in 
notes; now, the said Dent, having handed over said notes, but not being 
able to pay said cash, has this day instructed deeds to be made to W. L. Van 
Dyke of real estate, and has placed in the hands of said Van Dyke, to be held 
by said Van Dyke by way of security for the payment of said $4,000, — $2,600 
to. be paid on or before the flrst day of November, 1869, — and has authorized 
the said Van Dyke, in case lie does not so pay, to sell said real estate or collat- 
éral, or so much thereof as will realize said several sums as herein agreed to be 
paid; and the said Ferguson lias this day executed a power of attorney to said 
Van Dyke, in which he authorizes him to make quitclaim deeds to any of the 
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property described in said agreement of the fourteenth of May, when called 
on so to do by said Dent; and has also acknowledged the receipt of said sum 
of $4,000, which sum has not been paid, and it is understood that the pro- 
eeeds of any of said property which the said Dent may sell are to be at once 
paid over to said Van Dyke, as agent of said Ferguson, until the said sum of 
$4,000 shall hâve been fully paid up, when the said Dent is to hâve ail of 
said Ferguson's interest in said property, and in no case is the said Van Dyke 
to make deeds as authorized, unless, as before stated, for the beneflt of said 
Ferguson, until said $4,000 shall hâve been paid; the said sum to be paid, 
with interest at the rate of 6 per cent, per annum. Upon the payment of 
said $10,000 it is understood and agreed that the saine shall be a f ull and final 
settlement of ail the matters of account and debt, of whatsoever character or 
date, existing between said Dent and Ferguson. 

"Since the foregoing was written, the said Dent has paid said Ferguson 
the sum of $1,400 on said debt, the receipt of which is hère acknowledged by 
said Ferguson. A. M. Ferguson. 

"August 23, 1869. H. G. Dent. 

"Attest: C. W. Frazer. 

"W. L. Van Dyke. 

"Since the foregoing agreement was signed, it has been agreed that said 
Dent shall exécute his promissory note of tins date for the said sum of $2,600, 
payable to the order of said Dent on the flrst of November, 1869, and in- 
dorsed by said Dent in blank; and it is agreed that the holder of said notes 
shall hâve the same rights under said agreement as said Ferguson, and the 
conditions as to sales and payments, and that said Van Dyke shall regard his 
wishes in the premises. 

"August 24, 1869. H. G. Dent. 

"Whereas, on the fourteenth day of May, 1869, A. M. Ferguson and H. G. 
Dent entered into articles of agreement of purchase and sale, by which said 
Dent purchased the équitable interest of said Ferguson in certain property in 
the city of Memphis and state of Tennessee, as described in schedule annexed 
to articles of agreement above referred to, and said Dent not being able to 
pay ail the cash as per terms of agreement, afterwards, to-wit, on the twenty- 
third day of August, 1869, said parties made another agreement in writ- 
ing, by which said Dent agreed to and did deposit with W. L. Van Dyke 
the titleto two pièces of real estate, situatedin the county of Shelbyand state 
of Tennessee, one lot on Elliott street, inblockiSTo. 16, inButler's subdivision, 
and parts of lots Nos. 9 and 10, Borland's subdivision, to be held by him as 
collatéral to secure the payment of a certain note mentioned in said last agree- 
ment, dated August 23, 1869, signed by said Dent, and made payable to his 
order, and by him indorsed for the sum of $2,600, due and payable on the — 
day of Noveinber, 1869; and whereas, on the — day of January, 1870, at the 
request of the undersigned, the said W. L. Van Dyke made and executed a 
warranty deed to one Kalph Hicks to the lot on Élliot street, in which he 
acknowledged the receipt of $2,000: Tins is therefore to cerlify that said 
W. L. Van Dyke did not reeeive the $2,000 above referred to in cash, but in- 
stead thereof received the transfer and assignment of two certain notes, dated 
Memphis, July 23, 1859, signed by Orville E. Early and Martha J. Early, 
payable to order of J. F. Hicks for the sum of $750 each; the flrst one paya- 
ble twelve months after date, the other one payable twenty-four months 
after date. Said notes were given for the purchase of the folio wing-described 
lots of land, situated in the city of Memphis and state of Tennessee, being lot 
No. 3, in block No. 9, in the Butler division of the city of Memphis, and a 
vendor's lien retained on said lot to secure the payment of the above-de- 
scribed notes, and on the twenty-ninth day of October, 1860, a bill was flled 
in the chancery court of Memphis by James Franklin Hicks and his wi/e, 
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8arah C. Eicks, v. Orville S. Early and wife, Martha J. Early, to enforce 
said lien, and the cause is still pending in said court. The above-described 
notes and vendor's lien are to be held by said W. L. Van Dyke in lieu of the 
aforementioned collatéral security. 

"In testimony whereof, I hâve hereunto set myhand and seal this twenty- 
eighth day of June, 1870. H. G. Dent. [Seal.] 

"Attest: F. L. Sims. 

"J. D. Woodard." 

The plaintiïïs averred in their bill that this contract was never in- 
tended to be a real sale of the property, but was only a contrivance 
to deeeive the creditors of both Ferguson and Dent, and protect it 
from their clutches; that the flrst of the above documents was in pos- 
session of one Van Dyke, a partner of Dent's, to be used for that 
purpose, if required ; and that the others were in Ferguson's posses- 
sion for the same purpose; or else that the first paper was Ireld by 
Van Dyke as an escrow, to be delivered only on compliance with the 
terms of sale; that when Van Dyke died Dent fraudulently represented 
to a woman in charge of his effects that he was, as surviving part- 
ner, entitled to his papers, and thus procured possession of this con- 
tract and other papers belonging to Ferguson ; that, subsequently, 
when Ferguson died, by like fraudulent représentations as to requir- 
ing some nimber bills, he procured from colored women, in charge of 
Ferguson's house, the other documents above mentioned, and addi- 
tional papers belonging to Ferguson, and that he then set up a claim to 
the ownership of the property under this contract. The bill further 
averred that Dent was, and had been for a great many years, the 
agent of Ferguson in the management of this property, and possessed 
an undue and controlling influence over him, by which he imposed 
upon him to sell his property for a grossly inadéquate price that had 
never been paid. The answer denied thèse allégations, including the 
agency, and claimed title under the above contract, setting out at 
length the hopeless condition of Ferguson's afîairs and the fairness 
and justice of this contract as between them, and showing how Dent 
had protected and saved the property from the creditors. It also set 
up the acquiescence of Ferguson and the lapse of time before his 
death as a défense, and that Ferguson had filed his pétition in bank- 
ruptcy, stating under oath that he did not own any real estate, and 
relied on that proceeding as an estoppel and as showing an outstand- 
ing title in another than the plaintitfs. Frazer claimed to hold the 
property in his name only for Dent's benefit, except that he was to 
hâve it as security for his fées and advanees to Dent. He had been 
the attorney of Dent and Ferguson in the transactions mentioned in 
the bill. 

The Building & Loan Association loaned money to Frazer, taking 
a mortgage; but the loan was really for the benefit of Dent, who was 
in actual possession of the premises at the time, claiming them as 
his own aB between him and Frazer. Trezevant claimed to hold 
under Dillard by deed absolute, but intended to be only a mortgage 
v.24F,no.8— 27 
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to secure bis advanees and fées. Dillard held under a deed and ofcher 
claims of'titlé, but solely for the benefit of Dent, who was thus conceal- 
ïng the property in the name of others. There were certain parcels of 
the property not included in the contract above mentioned, the title 
to which was held in the name of Buchanan and others, for Dent, 
and which passed out of Ferguson by a decree of sale under the Miffle- 
tou bill, filed by a creditor to uncover this property, and subject it to 
his judgtnent. After decree there was an assignaient of the debt to 
one Walker, for Dent, and then a sale under the decree to Buchanan 
for Dent, at nominal sums aggregating $44. 

The Logwood transaction was a sale by Logwood & Co. of a stock 
of dry goods to Dent for $60,000, in part payment for which Dent 
executed his notes amounting to $50,000, on which Ferguson became 
his indorBer. Creditors of Logwood & Co., and of the firm from which 
Logwood & Co. had purchased thèse goods, attacked the sale to Dent 
as fraudulent, attaching both the goods and the notes. Eeplevy bonds 
were executed for the goods by Dent, Ferguson becoming his surety 
on some of the bonds, and signing the others as principal, he being 
sued as a partner of Dent. The goods were managed and sold by 
Dent. He and Ferguson executed a mortgage on most of this prop- 
erty and on one lot belonging to Dent, (not a part of thé Ferguson 
property,) to secure $18,750 to Carmack, trustée for certain of the 
attaching creditors above mentioned, — an amount agreed to be paid in 
compromise of their claims. Various parties, mostly Dent's relatives, 
or those having an understanding with him, purchased under this 
trust, but Dent became the owner by purchase from them. Fergu- 
son died in 1880, Dent in 1881, and this bill was filed December 10, 
1881. The other facts are sufficiently stated in the opinion. The 
case was heard by the circuit justice, the district judge sitting with 
him. The record was ordered to be printed, and contains, with the 
briefs, about 1,000 pages of printed matter, but the opinion can be un- 
derstood with the above statement of facts. 

T. B. Edgington, [Ferguson é Ferguson with him,) for complain- 
ants. 

G. W. Frazer, G. G. Dent, Poston & Poston, and H. T. Ellett, for 
défendants. 

L. W. Finlay, for défendant Frazer. 

Clapp & Beard, for défendant B. & L. Association. 

Wright ê Folkes, for défendant Trezevant. 

Matthews, Justice. In this case I am of opinion, after much 
careful considération, that the equity of the case is with the com- 
plainants, and that they are entitled to a decree as prayed for, against 
ail the défendants. The défense r-ests entirely upon the agreement 
and conveyance of May 14, 1869, between A. M. Ferguson and H. G. 
Dent, Exhibit A to the answer. In référence to that I assume that 
the exécution and delivery are sufficiently proven. I also assume 
that the agreement was bona fide as respects third persons, cred- 
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itors of Ferguson, nothing to the contrary being set up as a dé- 
fense in the pleadings. I find, however, that at and previous to the 
time of its exécution the relation between Ferguson and Dent was of a 
confidential and nduciary character, such as to require in sueh a trans- 
action between them the utmost fairness and good faith, and to for- 
bid Dent's acquiring the title to Ferguson's property except upon terms 
of a full and adéquate considération, actually paid or perfectly secured. 
I also find that the transaction in question lacks thèse essential qual- 
ifications to support it. It is unnecessary for me to rehearse in dé- 
tail the circumstances clearly proven or admitted which require this 
conclusion. This has been done in the views prepared by Judge Ham- 
mond, which I hâve examined and scrutinized, and which I agrée with 
and adopt. 

I do not think there is ground for contending that complainants are 
deprived of their right to relief by lâches or lapse of time. I think, 
on the contrary, they hâve shown due diligence in the prosecution of 
their elaims. Neither do I attach any importance to the défense of 
an estoppel, supposed to arise upon the proceedings in bankruptcy on 
the part of Ferguson. It is not an estoppel, for it lacks mutuality. 
It is at most but an admission of the validity of the agreement of 
May 14, 1869, and of no avail to counteract the inference which the 
law itself draws from the circumstances of its exécution. There will 
be, accordingly, a decree for the complainants, as directed by the dis- 
trict judge, including an order allowing, in the costs to be taxed, the 
amount of compensation prayed for by the master. 



Mémorandum of Judge Haiimond's Views Sxtbmitted to Mr. Justice 

MATTHEWS AT HI8 ReQUEST. 

Dealing at Arm's Length. 

Taking the most favorable view possible for the défendants, and their earli- 
est theory to be true, that "thèse were ail legitimate business transactions, 
both parties treating with each other at arm's length," (Record, p. 19,) and it 
is doubtful if a court of equity would not rescind, on the combined grounds 
upon which the case of Eyre v. Potter, 15 How. 42, and Allore v. Jewell, 94 
U. S. 506, were respectively decided, the one in favor of the contract and the 
other against it. That "unconscionableness or inadequacy which demon- 
strates some gross imposition or some undue influence, and which shocks 
the conscience, and amounts in itself to conclusive and décisive évidence of 
fraud," adverted to by the court in the former case, and which under the cir- 
cumstances it did not find to exist there, is abundantly proven hère. And 
that mental weakness, not amounting to absolute disqualification to make a 
contract, but arising from âge, sickness, or any other cause, — in this case from 
the barassment of debts, and an oppressive use of them for selflsh purposes 
by the grantee,— which renders a person easily influeuced by others to enter, 
without independent advice, into unfair contracts, and wîiich induced the 
court in the latter case to set aside a contract for an inadéquate considération, 
is substantially proven hère. 

The very suggestions of fact and argument addressed, through the answers, 
proof, and briefs of counsel, to us, in support of the contract, were largely 
presented to Ferguson to induce him to make it. But they are so entirely 
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fallacious, extravagant, and selflsh, so entïrely without any adéquate beneflt 
to Ferguson for the surrender o£ his property to Dent, that it is inconceiv- 
able how any sane man could accept them; and that ne did, is of itself con- 
clusive évidence of weakness of mind and gross imposition, or some undue 
influence, even if thèse were not otherwise established by the proof . Those 
suggestions proceed upon the intolerably seif-complacent assumption that it 
was better for Ferguson that Dent should take his property without paying 
anything of comparative value for it than that it should go to pay Ferguson's 
debts, and that it is more fair and j'ust that Dent should hâve the benetit of 
his shrewd, cunning, and superb management of the property than that Fer- 
guson should hâve that beneflt upon payment of a fair and reasonable com- 
pensation for his services. 

I am now speaking of the transaction without référence toany flduciary or 
other relation between the parties, but as made "at arm's length," one man 
with another. Dent says to Ferguson: "Youhave," we willsay, without re- 
gard to précision of fact, "one hundred thousand dollars' worth of property, 
and owe two hundred thousand dollars of debts, which will sweep it out of ex- 
istence. You cannot extricate it; I can. I am not willing to do this for the 
ordinary compensation of an agent, ho wever ample that may be, but will give 
you ten thousand dollars cash, (or its équivalent,) take the property, assume 
the debts, and rely on whatever I can niake, by settling with creditors, for my 
compensation." To that Ferguson agrées. £Tow this is the fairest possible 
statement of the défendants' case, as they would présent it; and if Dent had 
done this, — viz., had appropriated the property to the payment of Ferguson's 
debts, or had paid them from other means, to such an extent that the amount 
paid creditors, added to the amount paid Ferguson, constituted a fair price for 
the property, — there could hâve been no possible objection to the transaction. 
And, in determining what was a fair price, the court would not be very partic- 
ular to scrutinize the amount of profit by limiting it to ordinary, though abund- 
antly ample, compensation, as upon a quantum mentit for the work done, but 
- would allow a large margin in the way of spéculative profit. But if hesuc- 
ceeded in so manipulating the business as to defeat the creditors altogether, 
they getting nothing, and he $100,000 worth of property for $10,000, would 
any court of equity sustain the con tract on a bill to rescind it? Or would 
the case be much better if he succeeded in discharging the debts for, let us 
say, to be libéral in theestimate, $15,000, so that hegot the property for $25,- 
000? I think not. The inadequacy would be so shocking that the court 
would say there was some imposition or undue influence; some concealment 
of hopes, expectations, or facts; some coercion of alarming threats or extrav- 
agant prophesy of exaggerated danger impending, sufflcient to influence a 
presumably weak mind, and it would look to the proof for some indication of 
thèse things in the facts of the case. Nor would they be wanting hère. 
Dent had been an agent in control of Ferguson's business, although not such 
(on the theory we are riow considering) at the time of the contract. Ferguson 
was a man somewhat advanced in years, of lower social position than Dent, 
living and dying in a somewhat degraded life,— "among niggers," as one of 
the défendants' counsel expressed it at the bar; a man of little éducation; 
away from his kindred; and, so far as this record shows, associating mostly 
with persons incapable of advising, or, like Van Dyke and Gale and Smith and 
others, connected with Dent in some capacity. Dent had been connected with 
him from early youth, possessing his confidence, and for some reason Fer- 
guson had found it necessary to omploy him as his agent and manager in 
full control of his business, manifestly Dent's superiority in management be- 
iug the main cause; and there was constantly before him the harassing 
scourge of vexatious indebtedness to insolvency. Thèse undisputed facts, 
and many others that might be included in the enumeration, go f'urther to 
establish undue influence, or imposition and weakness of mind, as facts, 
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aside from any inference of the law from inadequacy itself, than the opînions 
of any number of witnesses pro and oon as to their existence, with which this 
record is so unnecessarily burdened. 

That the danger from the debts was exaggerated is plain, for the exaggera- 
tion is kept up in this record and in the arguments'of counsel, and constitutes 
the only défense in this case against the avéraient of inadequacy of price. 
And the f allacy of the position is in assuming that the sole test of the danger 
from the debts is a relative comparison of their aggregate with the value of 
the property. As between Ferguson and Dent, on the issues of this case now 
being examined, that is not the only test, but is really a some what subordinate 
élément in determining the extent of the danger from the debts. When the 
purpose is to save the property from the creditors, no matter how large the 
debts, or what may be the value of the property, the real danger to be con- 
sidered was the likelihood of the creditors finding the property; and the prob- 
ability of escaping them altogether was an essential considération for the 
parties. Up to May 14, 1869, Ferguson and Dent, or one of them, — no doubt 
mainlyDent, — had so successf ully and skillf ully deluded and eiuded the cred- 
itors that there was no actual appropriation of any of the property to the sat- 
isfaction of debts, in the sensé that the creditors had realized anything, and it 
was substantially intact in the hands of Ferguson. 

It is true that there had been some sinall levies, — like those of Fitzgerald, 
Wilkerson, llardin, and Stapleton, some of which were settled, or in process 
of settlement, and ail of which were open to rédemption, — and the Miffleton 
bill had been flled; but thèse were ail so insignificant in amount in compari- 
son with the value of Ferguson's property that the liens were not very serious, 
as one year' s rent, or a little more, would, under proper management, hâve paid 
the whole of them. It is also true that the Claflin, Miller, fcielby, and Apper- 
son bills had been filed, and were proceeding, but were not in judgment; the 
Carmack deed of trust had been given ; and there were also soine other trust 
deeds for debts which, like the levies, were small compared to the total value 
of the property, and were therefore not a serious danger. If the property 
was worth $100,000,— and hère it is to be observed that the estimâtes of values 
of property in the proof hâve been generally conflned to the property demanded 
by the bill, and do not include other property as to the valu,'' of which thon* 
is little or no proof, while in the estimâtes of debts there are included obliga- 
tions secured by such other property,— at the date of the contract Fergusoi; 
could hâve paid every incumbrance mentioned in its schedule, including the 
Carmack deed of trust, and every one of the above levies or judgments, not in- 
cluded in that schedule, in f ull, aud then had left nearly $50,000 worth of 
property, for the debts do not aggregate more than, say, $55,000. 

AVhat danger, then, in thèse induced him to transfer the property to Denl 
for $10,000, and why should he prêter that the property should go to Dent 
than to the creditors? What advantage was there to him in a transaction 
that deprived him of , say, $45,000, and his creditors of $50,000, or so much 
as would appear a loss to them, when that amount was reduced by deducting 
whatever sum they agreed to take as settlement of the claims? The Claflin, 
Miller, Selby, and Apperson debts would, no doubt, hâve absorbed the balance 
above calculated for Ferguson; but the ease with which they were settled 
under the skillful manipulation of Dent, for insignificant sums, demonstrates 
how hopeless the situation seemed to the creditors; for the astounding fact in 
this record is that the creditors did not appropriate ail this property to their 
debts, while in the hands of Ferguson, nor afterwards to Dent's debts while 
in his hands. That they did not, and were willing to settle for so small fig- 
ures as they did, shows that they did not know the real facts, and that the 
concealment was almost perfect. Why did not Ferguson regard it in that 
light when he was negotiating with Dent for the contract of May 14, 1869? 

As long as the situation of concealment which deluded the creditors lasted, 
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orcould bekeptup, Ferguson was in no great péril with the property held for 
his own benefit; and what could liave been saved might bave been saved for 
him, and at the worst to him it would only go to creditors, wbo, no doubt, 
would hâve made a better bargain with him than Dent did, and would very 
gladly hâve taken the property and left him more than $10,000. ïhey did 
make better bargains with Dent himself, and he could just as well hâve made 
them for Ferguson's benefit. But the trouble was Dent would not do this, 
and the real péril to Ferguson was in the loss of Dent's bargains, the aban- 
donment of him to his fate, and his capacity to injure Ferguson by putting 
the creditors upon his track through a discovery of the real facts to them ; or, if 
not actually thus aiding them, by leaving Ferguson to struggle as best he 
could with his own hopeless incapacity to manage the business; for he had 
not the capacity, and the fortune he possessed does not show to the contrary, 
for it was the product, not of his own skill in business, but of the natural in- 
crease in the value of real estate, purchased at an early day, in what after- 
wards became the heart of a gro wing city. This péril, no doubt, induced Fer- 
guson to make the contract he did, but it is very certain that a court of equity 
would treat it as an imposition and an undue influence upon him, even when 
the parties are dealing "atarm'slength." Moreover, this is not ail, northetrue 
situation, still viewing the parties in the ordinary relation of buyer and seller, 
under no obligation to deal conscientiously with each other. Dent was himself 
insolvent, and without means to pay an indebtedness quite as large as Fergu- 
son's, and the property was as much in péril in his hands as Ferguson's. He 
gave Ferguson no seeurity whatever for the performance of his agreement. 
His assumption of the debls did not amount to anything, for outside of this 
very property purchased by him he is not shown to hâve had any means to make 
such assumption by him of any value. He did not even secure the $10,000, and 
it bas never been paid to this day. Ferguson acknowledges the paymeut of 
$1,400, but he had previouslyacknowledged the payment of the $4,000 cash 
when it had never been paid. The weight of the évidence, however, is that 
the $1,400 was received ; but this is ail he is satisi'actorily proven ever to hâve 
received. The $2,600 secured by deposit of deeds with Van Dyke turned out 
to je no seeurity, for it was exchanged for worthless notes on Early, colleet- 
ible only by lawsuit, to enforcealien, which was los't; and when the trade with 
Hicki for the Early notes was rescinded the land passed back into the Dents 
through a brother of Henry G Dent, to whom they had been assigned for an 
indebtedness, which is asserted, but not proven in its particulars ; and this 
is done and sought to be sustained upon the strength of a pro oonfesso by 
Ferguson in a bill asserting that the $2,600 due him had been paid. 

This is not satisfactory proof under the circumstances of this case, show- 
ing that Dent used and claimed, and now claims, under the contract, the right 
to use Ferguson's name in ail lawsuits and other matters neeessary to carry 
out the purposes o. that contract. Besides, hf was there sued only as ad- 
ministrator, and the parties are not the same (Thomas H. Dent being plaintiff 
;n that case) as hère, and, technically, the pro oonfesso does not bind plaintiffs 
m this suit, as it would not hâve bound Ferguson. The $6,000 notes of 
Dillard were in no way secured. Dillard's name added notiiing to Dent's 
obligation, and neither was of anypecuniary value. The provision that Fer- 
guson would not make deeds until the contract was complied with by Dent 
was, as a seeurity, of no value; it could not displace the liens of creditors al- 
re:idy attache;!, nor any to be subsequently acquired, and, as against Fergu- 
son's creditors, would havo been of no avail. Besides, a subséquent agree- 
ment permitted Van Dyke to make the deeds, and there seems to be no reason 
for this, unless he would be more compliant to Dent than Ferguson, which 
the record shows from their relation to bave been altogether probable, or 
unless Ferguson was so incapable of managing his affairs that be must hâve 
Van Dyke do it for him. If this be so, it is a fact to show how easily he was 
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liable to imposition and undue influence. Moreover, the instruments con- 
taining the contract and the pretended security not being registered, it is 
possible that the property became subject to the superadded péril of being lia- 
ble for Dent's debts as well as Ferguson's. Against thèse périls Ferguson 
had no security for the $10,000, certaiuly none passing from Dent, and his 
only chance to get that was to save it from the creditors ont of the very prop- 
erty eonveyed, just as Dent was to save what he could out of the same prop- 
erty for himself. What considération, then, did Dent pay for Ferguson's 
property? Absolutely nothing, for lie had no other security than the prop- 
erty itself, which was in péril, and tins trade added to the péril and nothing 
to the security. It is manifest that, while in for m a contract for the sale of 
property, it was really a gift of it to Dent, on a promise to save $10,000 
out of it foi- Ferguson, if the creditors could be circumvented, and no security 
for the promise except a reliance on the ability of Dent to circumvent the 
creditors. No man but a lunatic, an idiot, or one in the toils of a stronger 
man would make such a contract, and a court of equity cannot tolerate it, as 
the cases already cited show, and they could be multipïied in abundance. 

The real contract was one to defraud the creditors of Ferguson and Dent 
outof this property, and itwas calcul ated that this could bedoneon abasisof 
$-10,000 to Ferguson, to be realized out of the property itself, and ail the bal- 
ance to Dent, whatever that might be. But this was an unequal, uncon- 
scionable, and unfair division, particularly in view of actual results, in the 
accomplishment of which Dent has risked nothing but his time and labor. 
Ferguson has agreed to give too much for Dent's services in that behalf, and 
it is a gratuitous assumption of the answer "that plaintiff cannot reap the 
beneflt of any f raud on the part of Ferguson with his creditors, " and that 
"he got $10,000 in good notes and money for his interest in the property in- 
volved." The answer says : "He not only concealed this considération, but 
aided Dent to conceal his ; in other words, good faith was kept between them 
throughout, and not the best of faith by either with their creditors." Rec- 
ord, 119. 

One of the objects of the bill is to prevent the défendants from reaping the 
lion's share of the benefits of this confessed fraud, and the inaxim, in pari de- 
liato potior est condiiio défend entis, so tnuch invoked by the pleadings, and 
in argument of counsel, has no application whatever to a case like this. The 
suprême court has settled that in Brooks y. Martin, 2 Wall. 70, where a part- 
nership was made to cheat the soldiers of the Mexican war out of their treas- 
ury scrip and bounty lands; and the court set asidean unconscionable sale, for 
an inadéquate price, by one of the partners to the other of his share of the 
illégal profits. The principle is that where the fraud is executed, and is of 
a kind that reaches only individuals, and does not invoîve public policy, the 
courts will compel the guilty parties to divide the fruits of the fraud fairly. 
It is frequently applied. Planters' Bank y. Union Bank, 16 Wall. 483, 500. 
And see, also, cases cited urguendo in Brooks v. Martin, supra; Pfeuffer y. 
Maltby, 54 Tex. 454; Hall v. Riohardson, 22 Hun, N. Y. 444. 

Principal and Agent, 
i hâve thus far considered the case on defendant's theory, that on May 14, 
1869, the date of the contract Exhibit A, there was no flduciary relation be- 
tween the parties. It is not inaterial hère to consider whether Dent was 
afterwards agent for Ferguson or held the property as his own. The point of in- 
quiry is the date of the contract and anterior thereto. Did Dent at that time 
hold, or had he recently before held, such flduciary relation to Ferguson asto 
bring him within the familiar principle that one so situated must, in order to 
sustain any dealings about the subject-matter of the confidence, show the ut- 
most good faith and afairand adéquate considération for the contract? The 
fact that he did occupy such a relation adniits of no argument on this record. 
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He had acquired such full management and control o£ Ferguson's property 
and business that lie was substantially its master. The very fact that lie ex- 
ercised such full control shows that Ferguson could not hâve raanaged with- 
outsuch an agent, and demonstrates some infirmity orincapacity that made 
tlie agency necessary. IS is the very case for the highest good faith and self- 
restraint from ail teniptation to make profit out of spéculations with the prin- 
cipal. It is difficultto conceive asiate of facts where the power and influ- 
ence of the agent were greater than Dent had over Ferguson and his prop- 
erty, and on this subject the record speaks plainly enough to discrédit as bold- 
ness any déniai of the fact. And what bas been already said shows that if 
the contract cannot be sustained as between men occupying no fiduciary re- 
lation, a fortiori, it cannot be under the stricter requirements which the law 
makes of one who holds such a relation of confidence as the proof shows Dent 
held towards Ferguson and this property atthe time that contract was made. 
Not only did he occupy this relation of trust towards Ferguson and the 
property he bought, but, as to most of the indebtedness so extravagantly pa- 
raded as a sufflcient embarrassment of Ferguson to make the contract a fair 
bargain, he either held the absolute relation of principal debtor, in which Fer- 
guson was only his surety, or else was so connected with the making of the 
debt as bound him, in ail fairness, to do the utmost in his power, without com- 
pensation, to relieve Ferguson against it. 

M.y analysis of the indebtedness mentioned in the schedule to Bxhibit A, 
conceding that the whole of it affiects the property claimed by the bill, — though 
it does not, — shows this state of facts: Total indebtedness, $49,379.92. Of 
this the Nicholson pavement assessment of $6,998.04 was not an incumbranee 
or a debt due by Ferguson, and, not having been paid by Dent, it should be 
deducted in considering the question of adequacy or inadequacy. If anybody 
was bound to know that the law would so déclare, it was Dent, as well as 
Ferguson, for he was "full agent" in the management of this property. As 
between them, it should be deducted, which would make the entire indebted- 
ness the sum of - - - - - $42,321 88 
From this should be deducted the Carmack 
debt, in which Dent was principal debtor, 
and Ferguson his suretv, (as will be shown 
infra,) - - - - $18,750 00 
And the Jones decree against Ferguson as 
Dent's surety on notes given bythe latterfor 
land purchased by him at chancery sale, - 7,306 52 

26,056 52 



Balance, - $16,265 36 

This balance représenta the total of Ferguson's own indebtedness, discon- 
neeted from Dent, and the full extent of his embarrassments, as shown bythe 
incumbrances of the schedule to Exhibit A, upon which the défendants can 
rely with any show of justice in determining the fairness of the bargain made 
on May 14, 1869. Going outside the schedule we find tbe following incum- 
brances on theproperty involved in it, in addition to those enumerated therein: 

The Stapleton judgment in the United States court on a com- 
promise note for - - - • - $ 862 83 
And the Hardin judgment, aggregating some - 2,100 00 
And the lien of the Miffleton bill, with costs, - - 409 35 



3,372 18 



The two former of thèse were Dent's own debts, for which Ferguson was 
surety; the latter was Ferguson's individual debt, which, added to the above 
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balance of $16,265.36, increases his indebtedness to $16,674.71. This, of 
course, does not include the Claflin, Selby, Miller, or Apperson debts, which 
will be hereafter treated with the Carmack indebtedness. 

It is, however, neeessary to somewhat f'urther analyze Ferguson's indebt- 
edness in its relation tothe several pièces of property included in Exhibit A, — 
both tliose involved in the bill and those not so involved, — and to examine the 
proof with référence to their respective vaines. Counsel hâve strangely neg- 
lected to prove thèse values with any satisfaction, or how the various debts 
and incumbrances hâve been disposed of . Both sides seem to hâve abandoned 
some of the property to strangers to this record, and to hâve assumed that 
proof concerning it was immateiial, but which is important in the view we take 
of the case. There is, however, enough testimony to enable us reasonably to 
infer f rom it sufficient facts to dispose of the case. And, flrst, we will consider 
the values : Boyster & Co., real-estate agents, estimate its rental value at $590 
per month at the time they certified it; Morrison fixes it at $400 to $450 per 
month when he collected rents, in the life-time of Ferguson and Dent, and 
Wheatley, the receiver, by actual results, flnds the rental value to be $240 a 
month. The two former include the Coward property in their estimâtes; it 
is not in the bill, and is not, therefore, included by Wheatley., None of them 
take into account the Greenlaw or ice-house property on Beale street, near 
Shelby. Hines, a partner of Dent's in the real-estate business at an early 
day, roughly estimâtes the property, in 1869, at $100,000. Ford, who owns 
land in the same locality, values it, unimproved, at $100 per front foot on Beale 
street in 1869. Parker, a real-estate dealer, without claiming to be accurate, 
puts it at $75,000 in 1869, and the défendant George G. Dent estimâtes the 
property involved in the bill at $29,500 at the time he testifled. 

Mr. Wheatley' s testimony is more satisfactory than any of the others because 
given more in détail, but he is so loosely examined that there are some very im- 
portant omissions. Analyzing his testimony, it gives the following as the 
value of the property scheduled in Exhibit A, though not ail involved in the 
bill, viz.: 
Frontage on Beale street, without improvements, 236 feet at 

$100, - $23,600 

Ferguson Hall improvements, valued at - - - 8,000 

Improvements on Me Williams' lot, valued at - - - 3,500 

Improvements on Barbour lot, valued at - - 3,000 

Coward lot, without improvements, valued at - - - 8,560 

Hell's Half Acre, without improvements, valued at - 1,400 

Greenlaw lot, without improvements, valued at - 6,720 

Ten feet next to engine-house on De Soto street, valued at - 400 

Improvements on Hell's Half Acre and Shirt-tail Bend, valued 

at ....... 3 ( 000 



$58,180 

(By a typographïcal error this last is printed in the record $13,000.) 
The above does not include the value of the improvements on the Coward 
property, which the other proof shows to hâve been considérable, or on the 
Greenlaw and Jobe lots, as to which ihere is no testimony, nor does it in- 
clude the land in Shirt-tail bend, except the ten feet leading to it froin De Soto 
street. 

Ail the witn esses are misled by the fallacious assumption of examining 
counsel that the incumbrances on the property affect its value, and it is a 
fallacy running ail through this case. What is important to know in an in- 
quiry like this is the actual money value of the property, and then the char- 
acter and extent of the incumbrances, from which inferences of fact develop 
themselves ; or, if neeessary, they may be supplemented by opinions of wit- 
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nesses. Unsatisfactory as it is, we think it a fair inference, from ail the 
proof, that the property in Exhibit A was worth, May 14, 1869, not less than 
$75,000. If, therefore, Dent had paid ail Ferguson's ovm debts, dollar for 
dollar, and the cash payment stipulated in Exhibit A, the question of ade- 
quacy or inadequacy vvould stand thus: 
Total value of property, - .... $75,000 
Deduct Ferguson's debts, $16,674, and said cash payment, 
$10,000, - 26,674 



Leaves as Dent's profit, the sum of $48,326 

Or, taking Wheatley's estimate of $58,180, with ail its omissions, as the true 
value, and the profit made would only be redueed to $31,506. Neither of 
thèse results wiiJ stand the test of that good faith in dealing, and that fair 
priée which every agent must prove he has paid to his principal when he 
buys property from him. But when it is considered that the $10,000 was 
not paid, or secured to he paid, according to the contract, — and ability or will- 
ingness to now pay is wholly immaterial to this inquiry, — and that the in- 
cumbrances were not paid or secured to be paid by Dent in any other way 
than by the appropriation of the property itself to their payment, the case 
does not stand even that well for the agent who desired to speculate with his 
principal's property in the business of defeating the creditors of both, — "the 
strict morality of which respondents say they are advised is not hère in- 
volved," (Eeeord, p. 119,) which, if true, estops the défendants from relying 
upon any immorality ia it, by invoking the défense of in pari delioto. 
But let us examine further thèse incumbranees of Fergu- 

son's own debts, amounting to said sum of - - $16,674 71 

Which includes the Coward debt, amounting to $3,000 00 
The O'Toole debt, (ISTo. 2,) amounting to - 1,600 00 

The Crook indebtedness, amounting to- - 1,059 30 

And the debt due Greenlaw, amounting to 3,400 00 9,059 30 



Which leaves Ferguson's debts on property sued forât $ 7,615 41 

There should also be, of course, a corresponding réduction of the value of 
the property scheduled in Exhibit A, bydeducting therefrom the value of the 
realty therein not claimed by the bill, and incumbered by the four debts just 
enumerated. 
Taking Wheatley's estimate as above, - ■ $58,180 00 

Deduct the property on Beale St., near Shelby, - $6,720 
And the Coward lot on De Soto St., (107 ft.,) - 8,560 15,280 00 



Leaves the value of the property claimed by bill, - - $42,900 00 

From which take the incumbranees of Ferguson's 
debts on it, - - - - - - 7,615 41 



It leaves, as Dent's profit in the transaction, - - $35,284 59 

Or assuming that he paid the $10,000 according to 
contract, the profit would be - - - - $25,284 59 

The bill charges that the four debts Iast naraed were paid by Ferguson be- 
fore May 14, 1869, orsubsequently, out of the rents and profits. The s>iis<vers 
say nothing of the O'Toole $1,600 debt, and deny ail knowledge of th* Crook 
debt. There is no proof as to the payment of any of them, except that the 
Coward lot has been subjected by bill in chancery to the payment of the in- 
cumbranees upon it, by which it passed to Coward, was abandoned by défend- 
ants, and is not claimed in this suit. . The burden being upon défendants to 
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show Dent's utmost good faith in dealing with his principal, and that a fair 
and reasonable priée was paid by him for the property, it eannot, on this rec- 
ord, be assurned that he lias paid any of thèse four debts, the flrst three o£ 
which were incumbrances upon the Coward lot, and the last upon the Green- 
iaw lot. 

There is in the record a suggestion of suspicion that there should be some 
further élimination in the Ford transaction, (about whieh there is some confu- 
sion of boundaries and a too meager explanation that the trust deed was "closed 
out, ") if the précise facts were known; and also as to the Miller & Piinm 
judgment incumbrances; for, in Frazer's agreement with Ferguson (Kecord, 
p. 675) it is mentioned that Ferguson lias paid certain Miller & Pimm security 
debts, and the fact is that the Miller & Pimm property, which Ferguson held 
as security, passed flrst into Frazer and then into Dent; at least, they now 
enjoy the property. But while the burden is upon the défendants to show 
fairness, aud in the absence of proof ail intendments of the law are conclusive 
against an agent dealing with his principal, thèse last items hâve not been 
eliminated in arriving at the inadequacy just shown. Nor are the O'Toole 
lot (50x125 feet) at the corner of Beale and DeSoto streets, and the lot (60x60 
feet) on Hernando street in the rear and south of Ferguson hall ineluded in 
the foregoing calculations, because, though demanded by the bill, they are not 
ineluded in Exhibit A. 

But inasmuch as there was no reasonable or adéquate security passing 
from Dent to Ferguson for the payment either of the $10,000 or the incum- 
brances, and as it was a spéculation pure and simple in the property itself and 
in Dent's abilityto saveit from creditors, we should test this question of ade- 
quacy by actual results rather than by unperformed and unsecured promises 
of advantage. 

The amount of profit as shown above made by Dent is . $33,884 59 
($35,284.59 less the $1,400 actually paid Ferguson.) 

To which must be added the profit of Miffleton bill, - 299 35 

($409.35 less the $110.00 actually paid.) 

And the state and eounty taxes not paid in the sum of - 1,350 00 

Together with the city taxes for the f orty-first corporate year, 1,352 34 



Which swells his profit to the sum of - - $36,886 28 

The lien of the Miffleton bill not having been scheduled in Exhibit A, and 
the taxes not having been paid by Dent, as we know, since they are now 
being paid by the receiver, — though one of the défendants testifies that some 
taxes were paid, but the amounts are not shown nor are the receipts produced, 
— the foregoing additions are made. This calculation is reached by crediting 
Dent with the payment of the Ford debt, which the défendants hâve not shown 
he paid. It appears in proof that the west three feet of thé Me Williams lot were 
con veyed to Ford, and that between this narrow strip and his 40-foot lot is one 
of 16 feet front. I infer that Ford's debt was really paid by conveying to him 
the 19 feet east of his 40-foot lot. Ford says he paid the Laird and McDavitt 
incumbrances, and the above resuit is reached by allowing them as paid by 
Dent. The Ford, McDavitt, and Laird debts, ail amounting to $3,317.95, 
were, therefore, at most, ail of Ferguson's debts that incumbered the 166x125 
feet on Beale street, which Dent could hâve paid under the proof in this rec- 
ord, and leaves only the Cirmack incumbrance upon it. 

The only incumbrance upon the Ferguson Hall lot was the levy upon the 
east 10 feet of it of the Wilkerson judgment for $519.50, in which Ferguson 
was surety; and while it is allowed Dent in the above amount, the probabili- 
tés are that Ferguson paid it in the transaction with Frazer concerning the 
Miller & Pimm securities. The Hell's Half Acre lot was incumbered by the 
Yollintine debt of $660.27, which the bill says Fergusas paid. The answer 
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dénies ail knowledge of this, and as there is no proof, it is allowed above as 
thougb paid by Dent. The Coward and Greenlaw lots we hâve eliminated, 
and the "Shirt-tail Bend" property was unincumbered. 

But let us look at this transaction in yet another view of the question of 
inadequacy. It being, thougb in form otherwise, a mère contract for spéc- 
ulation in a schéma to so manage Ferguson's property as to save it for 
both in fair proportions, according to the contribution of each, let us try it by 
the actual fruits of the venture, but under the law governing the dealings of 
an agent with his principal. Ferguson, as shown, put into the enterprise his 
property, worth, at the lowest estimate, over $58,180, and agreed, as the de- 
fendants say in their ansvvers, to do everything he could to f urther the ob- 
ject in view by allowing the use of his name in ail necese ary lawsuits, by the 
making of deeds, etc., and faithfully kept the contract. Dent put in, so far 
as we can see, only his services and skill in the business, and the success 
aohieved shows that thèse were valuable. Now, Dent paid in the prosecution 
of the business the following sums, discarding ail considérations growing out 
of the fact that the bulk of the debts were his own, in which he had involved 
Ferguson as his surety: 
To Claflin, as défendants assert, but do not prove, - - $ 2,000 00 
(And the real amount is otherwise proven to be but 
$1,000.) 
ToSelby,$500, and to Selby's lawyers, $825, making in ail - 1,325 00 
It does not appear how the Pitser Miller claim was settled, 
though it was transferred to Fletcher, the surety on the 
replevin bond, and by him to Dent. By assuming it was 
settled in the same proportion as the others, the amount 

would be - 1,500 00 

.To Apperson, on his claim, the sum of - • - 500 00 

To the claimants on the Carmack trust debts, in ail, - - 7,100 00 

To Stapleton, (Ferguson being Dent's surety in this,) 862 83 

To Hardin, (Ferguson being Dent's surety in this.) - 2,100 00 

To Miffleton, through Walker, the sum of - - 110 00 

To which add Ferguson's own debts, except taxes on the 
property demanded by the bill and in Exhibit A: the Ford 
debt, $2,111.75; McDavitt judgments, $300.75 and 
$413.14; the Laird judgment, $492.31; "VVilkerson debt, 
$519.50; and Vollentine, $660.27, • - • - 4,497 72 



Making a grand total of - $19,995 55 

And hère it is to be remarked that Dent, the principal, while under a plain 
obligation, not only as principal, but also by the contract, Exhibit A, to pro- 
tect Ferguson, his surety, against thèse debts, secured his own release f rom Ap- 
person by coercing Ferguson, through importunity, at least, to consent to Dent's 
release without releasing himself . Nothing in this record shows more plainly 
how much Ferguson was under the domination of Dent, and how utterly 
nnable he was to take care of himself, as against Dent, than this undisputed 
transaction about the Apperson release. It is worth more as évidence than 
the opinions of ail the witnesses in the record. 

Taking now the above estimated value of such of the prop- 
erty in Exhibit A as is elaimed by the bill, or - - $42,900 00 

And deducting the above sum as paid, or - - 19,995 55 



And we hâve a balance of - - . $22,904 45 

— As the balance of Ferguson's interest when freed f rom ail incumbrances (ex- 
cept unpaid taxes) on the property, May 14, 1869, in Exhibit A, now elaimed 
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by the bill, and this sum represents the profits of the enterprise on this theory , 
and is certainly the most favorable calculation possible for the défendants on 
the subject of inadequacy. How would a court of equity divide this sum 
between thèse joint adventurers in the spéculation of cireumventing, not to say 
defrauding, thecreditors who hâve been the victims.and for his part of vvhicu 
Dent's counsel apologised by saying that ne did not wish to pay for the Log- 
wood goods twice, when in faot he has not nearly paid forthem even once, and 
altogether, on our too libéral estimate in his favor, only $12,425, and ail this 
with Ferguson's property, except the $2,500 realized out of the Botanico-Med- 
ical Collège lot ? But, passing ail other considérations, how, as between prin- 
cipal and agent dealing thus, would the court apportion this profit of $22,- 
904.45? Certainly, Ferguson should hâve been paid one-half to make it any- 
thing like a full and fair deal between them, but we flnd him taking only 
$10,000 in unsecured, unperformed, and to this day violated promises, on 
which nothing has been realized except a paltry $1,400. This is not such a con- 
tract as an agent may make with his principal; and a court of equity cannot 
sustain it. To exécute it now, if we would, by paying Ferguson the balance 
and interest after his share, which in ail justice should hâve been paid 
promptly according to the contract, has been so unjustly withheld ail thèse 
years, leaving the entire property in the enjoyment of Dent, would be in- 
équitable. B ut that is not the question. Was it a fair advantage for the agent 
to take of his principal in a trade with him? I say not; and when it is 
considered that this agent took advantage of the power and influence he had 
•over this evidently inferior man to involve him in the wild and disastrous 
spéculation of the Logwood transaction (when he should hâve advised him 
against it and protected him from it) by inducing him to become his own 
accommodation surety for an amount nearly the value of his whole estate, — 
for this was originally his only attitude, — it is, to say the least of it, the boldest 
demand that was ever made in a court of equity, to ask it to consider the 
Claflin, Selby. Miller, Apperson, and Carmack debts (either as originally made 
or as closed out) as an élément of calculation in determining the fairness of 
this division of the profits. The Hardin and Stapleton debts stand on no bet- 
ter footing, and the inadequacy of the division Dent induced Ferguson to 
make becomes appalling to a court of conscience when we strike thèse out of 
this calculation, and show that Ferguson sold his real interest, worth $42,- 
900, less incumbrances of $4,613.72, or the sum of $38,286.28, for $1,400 cash, 
and unsecured and yet unexecuted promises to pay $8,600 additional. 

We deem it necessary, however, to treat somewhat more fully the alleged 
partnership relation between thèse parties, as the greatest inadequacy we hâve 
shown has been in large part reached by discarding the debts arising out of 
the partnership. The facts are that at the Mme of the Logwood purchase Fer- 
guson was only a surety on the "Dent & Co." notes and on the Claflin replevy 
bond. Subsequently he appears as principal on the Miller and Selby replevy 
bonds, and his attitude does not clearly appear in the Apperson suit, though 
he seems to hâve been sued jointly with the other défendants, as a partner, per- 
haps. Logwood dénies in his answer to the Pitser Miller bill that Ferguson 
was a partner of H. G. Dent & Co., and says he had no connection with the 
trade except as indorser of the notes. Dent also dénies it in his answer, and 
says Ferguson "has an interest insaid house, but that same was acquired long 
after the said purchase, to-wit, July 1, 1867." Ferguson says that "about 
July 1, 1867, at the instance of H. G. Dent, he went into the firm and became 
an equal partner with said Dent therein, hoping to realize something there- 
from." Hère itis to be noted that, as Dent was manager of Ferguson's busi- 
ness and espeeially of his litigation, the latter's statements should not be taken 
too strongly against him, as it was probably more the language of Dent than 
of Ferguson. Besides, it is a familiar principle that courts, in receiving ad- 
missions by pleading, regard the fact that they are couched in the language 
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of the attorney rather than qf the client. Dent does not say Ferguson was a 
partner, but that "he acquired an interest in said house." Moreover, ail the 
défendants in that case, including Dent, distinctly say: "The purchase was 
not made with a view of going into and continuing the business of a mer- 
chant, but that the same was made by him for the purpose of jobbing said 
goods off and trading tliem with other property, the one proving an induce- 
ment for the other." Again, Dent says: "ïhis respondent admits that his 
co-defendant Ferguson is not a merchant, nor did he intend to become one by 
takiug an interest in said goods, but relies upon this respondent for the man- 
agement and disposition of the same." 

Counsel on neither side hâve undertaken to prove specifically what this con- 
tract about the goods between Dent and Ferguson was, and we hâve no ac- 
curate knowledge about it; and, notwithstanding the broad languageof Fergu- 
son's answerabove quoted, thatof Dentimplies, undertbecircumstaneès, not 
so much a contract of partnership as one for joint interest in the goods, which 
may be an entirely différent thing. But if they were merchants regularlyin 
business, which is carefully denied, it is a merely gratuitous assumption, in 
the absence of spécifie proof, to say that by becoming a partner Ferguson as- 
sumed any liability for the previously existing debts of the firm of "H. G. Dent 
& Co., " even as between the creditors and himself. It was not necessarily so, 
and in the absence of proof cannot be assumed ; and yet that assumption is the 
main reliance of the défense hère in seeking to charge Ferguson as a principal 
debtor with Dent on thèse claims, in determining the f airness of their bargain. 
When the Carmack notes for $18,500 were given, Ferguson indorsed them 
as before, and did not become a joint maker, which is another circumstance 
against the notion of a partnership. Moreover, whatever Ferguson's techni- 
cal relation to the creditors may hâve been, as between Dent and Ferguson, 
on the issues of this case, the former can hâve no sort of advantage of such 
relation. The case must be governed by his own attitude towards Ferguson 
and his own relations to that transaction. Now, by his own confession that 
Ferguson relied on him for the management and disposition of the goods, Dent 
brings himself again within the relation of agent to his principal; and it was 
so decided in BrooJcs v. Martin, 2 Wall. 70, for such was precisely the atti- 
tude of the partners in that case and the gravamen of the décision. In the 
first place, theref ore, as the gênerai agent and manager of ail Ferguson's busi- 
ness, Dent was guilty of a gross breach of trust in selfishly involving his prin- 
cipal in such a disastrous liability as he assumed by indorsing the former's 
notés and becoming a surety upon the Glaflin replevy bond in the ruinous 
Logwood spéculation. In the next place, it was his highest duty, as Ferguson's 
agent generally, and as the manager of the Logwood goods, to apply them when 
attached, speedily and entirely to the exonération of Ferguson; but there is 
no proof that he did anything of this kind, and the Arkansas lands inferen- 
tially supposed to hâve been purchased with their proceeds, and which be- 
longed to the so-called partners, in some unexplained way passed, like almost 
everything Ferguson seeraed to hâve owned, into Dent's sole ownership with- 
out being used to pay any of thèse debts. 

Both thèse breaches of trust enter as a potential élément into an inquiry as 
to the fairness of the contract between this agent and his principal, which we 
are asked to sustain. And, in themselves, the transactions out of which thèse 
debts arose show conclusively how completely Ferguson was in the power of 
Dent, and how readily he could be unduly influeneed by him. If Dent eould 
prevail upon Ferguson to do such things, there is no wonderthathe could in- 
duce him to make the bargain of May 14, 1869. 

Thèse so-called partnership debts, I think, should be wholly discarded in 
this considération, and the fundamental fallaey of the défense lies in treating 
them otherwise; or, if not wholly eliminated, they can only serve to show, un- 
der the circumstances of their création, the weakness of Ferguson's mind, his 
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inability to take care of himself in matters of business, and the légal impos- 
sibility of an agent like Dent dealing with hira for any advantageof hisown, 
be it great or sraall. No bargain such a dominating agent could make with 
so f eeble a principal would stand in a court of equity without its being sho wn 
beyond ail peradventure tliat it was bénéficiai to the principal, not only in 
the nature of the bargain itself , but also in its actual results. Thèse debts 
certainly eannot be used to magnify Dent's part in the transaction, orcjignify 
his attitude towards it. 

The fatal mistake that Dent made, and that counsel hère perpetuate, is that, 
in determining the fairness of Dent's bargain, the évasion of the debts, in 
whole or in part, so that Ferguson was released from them, is équivalent to 
payment of them by bim in full. He can only be allowed for what he paid; 
otherwise Ferguson receives no benefit and no considération for his property. 
Except to the extent of the actual payments by Dent either to Ferguson or 
his creditors, and a reasonable compensation to him, there could be no consid- 
ération for sale by Ferguson of his property. 

Unless there be some other available défense, it is impossible to sustain the 
fairness of this bargain of May 14, 1869. We refer again to the case of 
Brooks v. Martin, supra, to say that in ail respects it is in principle a com- 
plète précèdent for our judgrnent on this branch of the case, and on its au- 
thority alone we must pronounce it. We hâve only carefully applied the 
principles and reasoning of that case to this. 

Btatute of Limitations and Anguiescenoe. 

It is hardly necessary to say that this défense eannot be available. Under 
more favorable circumstances it did not prevail in Allorew. JeweLl, 94 U. S. 506. 
Ferguson was in the toils of Dent. He had no capacity to manage his af- 
faira; certainly none to war against Dent. He did not know enough about 
his business to understand his rights, and no wonder, for its complications are 
difficult to unravel even now by counsel and the court, with the aid of this 
immense record. It does not lie in the mouth of Dent, or those who come 
after him, to complain that his schemes to cover up this property from credit- 
ors and ail the world, and appropriate it to himself, were not soonerchallenged 
bya man in Ferguson's situation. His heirs hâve proceeded as promptly as 
they could. Dent kept the books, if any were kept, and the évidences of his 
transactions as agent, and it is his fault if there be any want of proof in this 
case on behalf of his heirs; it certainly is not Ferguson's 

Ferguson's Bankruptcy. 

Without undertaking to décide the issue tendered by the plaintiffs, that 
Ferguson's bankruptcy was instigated and procured by Dent for the very pur- 
poses for which it is now used, as a shield against any possible attack upon 
his opérations, we can hâve no diffleulty in holding that it eannot avail the de- 
fenda its hère. The estoppel, by his oath, so much relied on, does not apply to 
the circumstances of this case, as we understand the law. Behr v. Insurance 
Co. 2 Flippin, 692; Broom, Leg. Max. 168. Itappears plainly enough from this 
record that Ferguson did not know the true condition of his affairs, and Dent, 
being his agent, did know it. He was familiar with Ferguson's property, 
knew it was liable for bis debts, and knew of the bankruptcy, and it does not 
belong to him to stand by and see Ferguson get into that predicament by his 
oath, and then rely upon it as a défense. If the bankruptcy is to bave any 
effect, it is not in favor of the défendants, but of Ferguson's creditors. The 
act itself requires the bankrupt to hold the property in trust, and protect it 
until itcan be delivered to an assignée, and if the bankrupt dies before an 
assignée is appointed the trust passes to his heirs. The plaintiffs hère, then, 
could recover it for the assignée when appointed. 

We do not think the case bas been discontinued by the abandonnent of 
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Ferguson or the action of the regîster in returning it marked "discontïnued." 
This could only be done by the formai action of the court. The creditors, 
never having been notified, cannot be aaid to hâve abandoned their interest in 
the proeeeding, and it cannot be discontinued by the bankrupt without noti- 
fying them, as they hâve the right to proseeute it. But, in looking over thèse 
bankrupt schedules, there do not appear to be any creditors except those as to 
whom some suggestion of a settlement of their claims appears in this record 
through the transactions we hâve been scrutinizing, and one or two compar- 
atively small claims reaching back to 1861-1865, and presumably barred by 
statute before the bankruptcy commenced. ïhe others are too insigniflcant 
to notice. We hâve therefore concluded to treat the bankruptcy proeeeding 
as worthless for any purpose in this case, and leave the creditors who are in 
a condition to proseeute to whatever remedy they may hâve after the property 
has been recovered. 

Other Property not in Exhibit A. 

What we hâve called the O'Toole lot, (60x125 feet,) at the corner of Beale an»* 
De Soto streets, and the small lot (60x60 feet) on Hernando street, south anA 
in the rear of Ferguson Hall, are not included in Exhibit A, and must b«* 
separately considered. As to the latter the record is obscure, and there h» 
some confusion in its description and boundaries, and it is sometimes treated 
as a part of the Ferguson Hall lot. The claim of the défendants to both 
thèse lots must, in its ultimate analysis, rest on the lien of and the decree of 
sale under the Miffleton bill, which was flled to cotlect a judgment of about 
$400 against Ferguson. Its lien, under our law, attached to ail the property 
described in it, and included not only thèse two lots, but ail the property in 
Exhibit A, and rnuch else besides; the object being to reach ail Ferguson'» 
realty in Shelby county. The bill was flled March 29, 1869, about 40 days be- 
fore Exhibit A was executed, and no doubt alarmed Ferguson and Dent, as it 
was calculated to disclose to the creditors everything which was concealed. It 
went to a decree, and ail Ferguson's interest in the whole property, including 
thèse two lots, was sold to satisfy that small debt. Although the answers 
were somewhat promptly flled, there was no decree of sale until February 15 r 
1871, and hère tbe matter rested till March 14, 1873, when the attorney for 
the plaintifE entered into a contract to transfer the decree to one J. M. Walker 
for $25 in cash and $125 to be paid in 90 days. Walker in this matter was 
acting for Dent. On tins contract there was paid in small sums $110. Af ter- 
wards, on May' 3, 1873, the order of sale was renewed, presumably by Dent, 
who in the name of Walker had become the assignée. 

On May 31, 1873, there was a sale of Ferguson's interest in ail the prop- 
erty described in the bill, and it was bid ofE by H. Buchanan, ayoung rnan 
working for Dent, a connection of his, and, like Walker, one of his instru- 
mentalities, for the following sums: Ail of lot 1, block 46, including thèse 
two lots, for $10, and the other property described in that bill for $34. On 
March 9, 1874, the bid on lot 1, block 46, was assigned to. Thomas Buch- 
anan, a brother of the other, and an instrumentality of Dent's; title was 
vested in him March 31, 1874. AU this was done for the benefit of Dent. 
In 1866 Ferguson gave a deed of trust on the (60x125 feet) lot at the corner 
of Beale and De Soto to secure O' Toole a debt of some $3,255. 12, and the same 
year Fitzgerald levied an exécution upon that and the (60x60 feet) lot on 
Hernando street, both of which were sold to the exécution plaintiff for $693, 
and were conveyed to him in 1868 by the sheriiï. Soon afterwards Dent re- 
deemed from Fitzgerald, in the name of Dillard, another family connection, 
and an instrumentality of his in thèse transactions. Under the O'Toole trust 
deed the benefleiary became the purchaser at the sale, and went into posses- 
sion subject to rédemption under our laws. Dent, in the nameof Buchanan, 
afterwards fîled a bill against Mrs. O'Toole for rédemption. The case wentto- 
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the suprême court and resulted in charging her with the rents durîng her 
possession and applying them to the rédemption of the lot from her sale. In 
this proceeding the plaintiff relied upon Ferguson's title as being superior to 
that of Dillard, ( who was shown to hâve no title, and only holding for Dent,) 
claimed under theMiffleton decree, and had the title vested in him, Dillard's 
being set aside. This Dillard had become involved as a surety on McLean's 
bond as tax collector, and was otherwise bankrupt, and no longer a safe de- 
positary or stake-holder for Dent, and theref ore the above process was resorted 
to to get the property out of him, as was the bill flled againstthe sheriff to en- 
join a levy of the McLean exécution on thèse two lots as Dillard's property, 
the title standing in his name. From ail this it is plain, in view of the re- 
lations existing between Dent and Ferguson, that the agent was guilty of a 
breach of trust in thus, through the Fitzgerald exécution and the O'ïoole ré- 
demption, possessing himself of his principal's property for an inadéquate 
priée, and under circumstances that show its unfairness. 

Purchase of the Selby Decree. 

The same considérations must prevail to avoid the pretended purchase by 
Susan R., a sister of Henry G. Dent, of the Selby decree, and her claim to lu. 
It needs no argument to show, on the facts, that Dent was merely acting in her 
name in the transaction, one circumstance being conclusive. She did not pay 
the lawyers, who were paid by Dent' s widow out of the Collège lot, nor does 
she show any payment of her own money to Selby. _ Like Dillard, Walker, the 
Buchanans, and the rest, she was only an instrumentality of Dent in thèse 
transactions. 

The $4,500 Note. 

The défendants produce a note of $4,500 made by Ferguson, payable to 
Dent's order, dated March 9, 1873, and due three years after date, witli 6 per 
cent, interest. They know nothing about this note except that they found it 
among Dent's papers after his death, but assume that it is still a subsisting lia- 
bility, and seek a twofold use of it: First, as a fact tending to show that Fer- 
guson would not hâve given it had Dent at that tirne owed him anything, and 
his acquiescence in and satisfaction with the bargain they had made ; second, as 
a set-off . The plaintiffs urge that its real date was 1863, and that Dent hav- 
ing procured it with other papers taken from Van Dyke's papers after his death, 
or from Ferguson's room after his decease, the défendants hâve sought to 
rr.ake a fraudulent use of it by changing the date to 1873. This contention 
is based aloneupon the appearance of the paper. It is on a printed form con- 
taining the figures 186-, for the year of the date after which is written the 
figure 3, and upon the printed 6 is written the figure 7. The note has on the 
back the signature of H. G. Dent in the usual form of a blank indorsement, 
and there is written over the signature thèse words: "June 8, 1876, crédit, 
by cash, $123." 

The plaintiffs insist that this figure "7" is of différent ink from the "3," 
which appears dim and rubbed or abraded, while the "7" is fresher, heavier, 
and in a différent hand, and that the crédit indorsed shows a more récent 
writing than its pretended date. We are not satisfled that the figure "7" is 
in différent ink from the "3," notwithstanding the différence in appearance, 
but there is undoubtedly a great différence between the âge of Dent's signa- 
ture and the indorsed crédit. It was evidently simply indorsed in blank at 
first and this crédit afterwards written above the signature, but whether of 
a later date than it purports we cannot say, though it has a suspicious ap- 
pearance of more récent writing. "We deem this quite immaterial. Upon 
the undisputed facts of this case the défendants cannot rely upon the bare 
possession of this note as évidence that it is unpaid, or remains, or ever was, 
the représentative of a liability from Ferguson to Dent as between them- 
iselves. In the first place, whether Dent ever got Exhibit A and the two im- 
v.24y,no.8— 28 
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portant exhibits to Smitli's déposition f rom Sallie Horn af ter Van Dyke's deatîi 
or not, and whether he got them from among Ferguson's papers after lus 
death or not, and whether he was technically Ferguson's agent and the cus- 
todian of his papers after 1869 or not, there is no kind of doubt that Van Dyke 
was in possession of papers belonging to Ferguson up to his death, and that 
Dent's relation of partner to Van Dyke was used to induce Sallie Horn to de- 
liver to him some papers after Van Dyke died, nor that he visited Ferguson's 
home after his death and got other papers from those belonging to Ferguson, 
and inspected ail there were in the place where he kept them. 

Thèse circumstances are sufficient to impose upon the défendants the bur- 
den of proving something more than the bare fact that they found tins note 
among Dent's papers, before they can use it against Ferguson or the plain- 
tiffs. Moreover, while there is a good deal asserted about mutual indorsements 
by Dent and Ferguson for each other, no proof is made that Dent ever in- 
dorsed for Ferguson, nor ever had any crédit to make such accommodation 
valuable, and no doubt, as appears from tins record, neither of them used 
bankable paper in that way, and not a single transaction through a bank is 
proven. But it is shown that in the Hardin matter Dent held a note of Fer- 
guson for $1,500, executed purely for his accommodation, and that two years 
after it became due he transferred it to Hardin for $600, according to his 
story, pledging it as collatéral security for a loan of that amount, at the usurious 
rate of 2 per cent, interest a month, and, according to Hardin's version, sell- 
ing it outright. They had alawsuit about it, one of Dent's creditors (plainly at 
his instigation) flling a bill against Hardin to recover the usury. A judg- 
ment was obtained by collusion with Dent, under which Ferguson's property 
was levied on and sold to Hardin and afterwards redeemed by the Trezevant- 
Dillard transaction, as before shown. Again, Ferguson, after the Exhibit A 
transaction, executed, without any pretense of considération, four notes to 
Jobe, Dent's brother-in-law, for $400 each, on which Ferguson was immedi- 
ately sued and submitted to judgment, and the judgments were used by Dent 
to transfer Ferguson's property to himself . ïhis is a most remarkable trans- 
action, which défendants do not seek to explain, and only apologize for by 
saying, in the briefs of their counsel, that Ferguson had agreed to aid Dent in 
"working out the purchase," and to extend him every facility, and that, be- 
ing already hopelessly insolvent, thèse judgments could not hurt him and 
he could not hâve expected to pay the notes ; and yet they were used, in con- 
nection with other transactions, to transfer to Dent the O'Toole lot and the 
Chelsea property, not conveyed by Exhibit A, and as to which Ferguson was 
under no such obligation as counsel indicate, in regard to the other property in 
Exhibit A, and Dent used thèse Jobe judgments to pickup such of Ferguson's 
property as was not included in that exhibit. Ferguson's reckless compli- 
ance in this, and many other q'uite as remarkable transactions, shows clearly 
that after the bargain of May 14, 1869, he continued so completely under 
the dominion of Dent, and was so incapable of taking care of hiinself, that 
no transaction between them can be supported upon the mère technicalities 
of its appearance. Défendants cannot be allowed to rely on the bare posses- 
sion of this $4,500 note. 

Freezer' s Cross- Bill. 

JTrazer's cross-bill to collect attorney's fées against Dent for services in 
thèse numerous lawsuits, upon the theory that he holds the légal title to the 
property in his name as a surety, cannot be sustained. He does not techni- 
cally plead innocent purchaser, and it is apparent that his relations to thèse 
transactions are such that he could not sustain such a plea. The claim that 
he has an equity as against the property for protecting it, by his professional 
services, from Ferguson's creditors and Dent's, cannot avail him in this ac- 
tion. He has no contract for a lien except with Dent, (and for which he has 
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no juJgment or decree,) and Dent had no title. Besides, his services were for 
the benefit of Dent as against Ferguson, and did the latter no good. 

TrezevanV s Cross-Bill. 

The same may be said of Trezevant's cross-bill for his fee in the Dillard 
transaction, for whieh he holds a deed froni Dillard as a mortgage. He does 
not remember the deed lie wrote for Ferguson to sign, but which he did not 
exécute. JSIevertheless, the existence of the deed in his handwriting, as well 
as otlier circumstanees not necessary to mention, conclusively flx him with 
notice, even if he had a technical plea of innocent purchaser, which he lias 
not. 

Building and Loan Association Cross-Bill. 

This association is in no better attitude than Frazer. It does not sustain 
its plea of innocent purchaser. Frazer was not in possession, and Dent was 
as trustée for Ferguson in reality. Leinmon says that Dent was in posses- 
sion while he and Barbour held, and afterwards continued when the légal 
title was put in Frazer. The loan was really made in the name of Frazer for 
Dent, the former being only the go-between. The association should not 
hâve relied alone upon the paper title, but gone further and found whether 
Frazer had actual or constructive possession. Dent did not hâve the légal 
title, but only a contract with Ferguson, which was executory; and Fergu- 
son's equity is prior to that of any purchaser froin Dent, either directly or 
through Frazer, who held confessedly for him. Boone v. Chiles, 10 Pet. 177. 
This severance of the légal title and prétend ed ownership, as evidenced by the 
possession of the claimant of that ownership, was a suspicious circumstance 
to invite inquiry and inspection of Dent's title, whereupon its true character 
would hâve been developed by a knowledge of the facts upon which it must 
dépend. The trust deed must be canceled, and the sale made under it since 
this suit was begun set aside, the association having been the purchaser at 
the sale. 

The Proof. 

As will be observed, thèse conclusions hâve been reached almostexclusively 
upon the documentary évidence, and such facts in the testimony as cannot 
reasonably bedisputed. It has not been found necessary to consider whether 
the évidence establishes the plaintilîs' theory, that the exhibits upon which de- 
fendants rely were never, in fact, executed by delivery; or, if they were, 
whether the wh'ole was not a mère eontrivance between Ferguson and Dent 
to protect the former's property from creditors, in the belief of which, and of 
Dent's good faith, Ferguson lived and died. This latter theory would reason- 
ably account for many remarkable transactions in this marvelous record, 
which otherwise would place Dent in the attitude of deceiving Ferguson, as 
well as the creditors, with a scheme of selflsh aggrandizement unparalleled in 
the history of judicial investigation, if the plaintiffs' view of this case be cor- 
rect. But our judgment is placed on the défendants' own theory, and we 
flnd that, on the facts as they présent them , not, however, as they look at them, 
the bargain they set np, and the transactions they rely upon, are unfair and 
unconscionable, as between persons occupying the relations that had existed 
between Ferguson and Dent, at and prior to the time they were made. 

Account. 
As remarked by defendant's counsel, since Ferguson's and Dent's adnrin- 
istratorsare not parties hère, a technical account between them asdebtcr and 
creditor is impossible. Still, it would be proper to take an account, if neces- 
sary, solely to settle the respective equities of the parties; but, following the 
précèdent oîAllore w.Jewell, 94 U. S. 506, we do not think an account neces- 
sary. It could only proceed, for the purpose indicated of eharging défend- 
ante with ail the rents and profits from the date of their possession under 
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their claim of title, to the appointment of a receiver in this case, and credit- 
ing them with payments made by Dent, or themselves, to Ferguson, or on 
lus account, and for his benefit. Now, from May 14, 1869, when défendants 
say Dent went into possession, as of his own right, to the qualification of the 
receiver, on December 29, 1882, would be 13 years and seven months, . Tak- 
ing the receiver's opérations as the basis of rental value, — and it is lower than 
the other witnesses, and, no doubt, too low for past years, when the property 
was in better condition, — and the rental value amounts to $2,880 a year, which 
for the whole time is $39,120. Now, it is manifest that thèse rents will 
largely overbalance any crédits to défendants, under the most libéral allow- 
ance, even counting the payments to Claflin, Miller, Apperson, Carmack, 
Uarbour, Hardin, Stapleton, and ail the Ferguson incumbrances in full, for 
they ail, as we hâve seen, amount to but little over $20,000. There would be, 
under this most libéral estimate possible, a balance of nearly $20,000 due the 
plaintiffs. Hence, as indicated by the case last cited, it is useless to take 
such an account, and we can safely and equitably leave the rents to set off 
the payments and compensation Dent might fairly claim, and any improve- 
ments that hâve been made by the latter, of which there is no proof ; yet we 
know, from the receiver's reports, there hâve been none of much, if any, 
value. 

The Decree. 

The decree therefore should be to cancel and vacate ail the muniments and 
claims of title by the défendants, or any of them, of whatever character, and 
divest the title out of them, and each and every one of them, and vest it in 
the plaintiffs, free from ail demands of any kind by said défendants or any 
of them. Also to enjoin the défendant Susan R. Dent, now Hooper, and 
lier husband, from prosecuting any claim to the Selby decree mentioned in the 
bill; and to dismiss the various cross-bills. Also that the receiver pass his 
accounts before the master to be reported and settled by the court, and that 
he hâve judgment against the défendant Sarah L. Dent, and the sureties on 
her refunding bond, for any sums paid to her by him according to the ténor 
and effect of said bond, but for the use of the plaintiffs, and that upon the 
settlement of his accounts the receiver be discharged. Also that he deliver 
possession to the plaintiffs, for which purpose a writ of possession should is- 
sue to place them in the quiet possession of the property, f reed from ail tenants 
of the receiver and their effects. 

Costs. 

The Building & Loan Association, Frazier, and Trezevant should pay ail 
costs, respectively, accrued at their instance either upon their answers or cross- 
bills. Out of the f unds in the hands of the receiver the officers of the court, 
including the examinera for taking testimony, should be paid their légal 
fées, not already paid by the parties themselves, but this should not include 
any docket or déposition fées taxed to counsel for plaintiffs until the other 
officers are first paid. The plaintiffs should hâve judgment against the widow 
and heirs at law of Henry G. Dent for ail costs paid by them directly or 
through the receiver. 



Note. By direction of the circuit justice the plats, abstracts of title, analysis of derrts, 
incumbrances, etc., table of dates, subject index to the record, etc., prepared by the 
district judge for the coiivenient consultation of the record, are filed as part of the 
opinion, to accompany the transcript of the record in case of an appeal, but it is not 
deemed necessary to insert them hère. — [Ebp. 
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Kiek, Trustée, etc., v. Williams, Ex'r, etc. 
Circuit Court, W. V. Tennessee. April 10, 1885.) 

1. Statitte op Frauds— Sale of Lands— Promise to Pay Purchase Money — 

Wkitten Promise not Required. 

In Tennessee the statute of frauds is fully answered by the grantor's deed for 
the land, and the grantee's promise to pay the purchase money need not be in 
writing, but rnay be proved by paroi. 

2. Same Subjkct— Action on the Deed— Evidence. 

It has not been decided in Tennessee whether an action îor the purchase 
money will lie upon the deed itself against a grantee who has not signed but 
has aëcepted it and the estate conveyed, but, in an action on the case for the 
money, the deed, its aoceptance, and possession under it, are évidence of a prom- 
ise to pay the considération ; and from those facts such a promise will be im- 
plied. 

3. Same Subject — Lien Reserved— Effect as Evidence. 

Where the grantor reserves a lien for the purchase money, It is in effect as if 
the grantee had signed a mortgage or deed of trust ; and while it is not settled 
in Tennessee that an action will lie upon such implied mortgage, as it would 
upon one actually signed by the debtor, in an action for the considération not 
founded on the deed, the facts- that the lien is reserved and that the grantee 
has aëcepted the estate are conclusive proof of a promise to pay the money. 

4. Same Subject— Unsigned Mémorandum — Letters. 

Where a grantee, at the request of the grantor, has given, in his own hand- 
writing, an unsiened mémorandum relating the facts of the transaction, but 
containing in itself no explicit promise to pay the money due, this mémorandum 
is compétent and relevant as évidence of the grantee's admissions of facts from 
■winch the law implies the promise to pay, although it might not be sufficient 
to answer the statute of frauds if a written promise were required. The same 
is true of a letter written by the grantee, importing by its language a récogni- 
tion of the debt, though not an express promise to pay it. 

5. Pleading — Action on Facts— Profert — Deed. 

Although a déclaration may make profert of a deed, if it appear that the 
plaintiff has a cause of action on the facts of the case, one of which is the exé- 
cution of the deed, the statement of it will be taken, under the Tennessee Code, 
only as an inducement, and not as implying that the deed is the foundation of 
the action. 

6. Statute of Limitations— Acknowledgment— Partial Payments — Effect 

as Evidence. 

While, in Tennessee, partial payments, either of principal or interest, stand- 
ing alone, are not such an acknowledgment of the debt as will save the bar of 
the statute of limitations, they are taken in connection with othercircumstances 
as potential there as elsewhere to prove such an acknowledgment. Beld, there- 
fore, where it appears that the debt was intended by the parties as a perma- 
nent investment of a trust fund ; that the interest was paid quarterly in ad- 
vance before and for many years after the time limited by the statute had 
expired ; that thèse payments were accompanied by letters of remittance and 
receipts to be signed ; that the debtor, at the request of the beneficiary forsome 
évidence of the transaction, prepared the mémorandum and letter above re- 
ferred to after the bar attaehed, — that thèse circumstances were pufncient évi- 
dence of an acknowledgment of the debt, from which the law implies a promise 
to pay within six years before the suit was brought. 

7. Same Subject — Sufficiency op Letters. 

The writings above mentioned contain no explicit promise to pay the debt 
after the bar attaehed ; but since no such promise is required in Tennessee, but 
may be implied from an acknowledgment of a subsisting liability, they furnish 
évidence of that acknowledgment in this case. 
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The défendantes testator, Joseph E. Williams, sold a lot in Mem- 
phis to C. M. Fackler, taking a deed of trust to secure the purchase 
money. Fackler settled the property on his wife and children by a 
deed of settlement, making the plaintiff and another trustées. The 
purchase money rernaining unpaid, and interest having aceuniulated, 
the settlement trustées, to avoid a Baie for the purchase money, re- 
conveyed to Williams, by a deed dated February 28, 1866, and signed 
bythem and Mrs. Fackler, whose husband had died leaving children. 
It is not signed by Williams, but contains the clause quoted by him 
in the paper to be hereinafter inserted as a part of this statement of 
facts. . He accepted the deed and went into possession, rernaining un- 
til his death, in February, 1881, and paid the interest quarterly, in 
advance, during this time. For reasons given in the subséquent cor- 
respondence he withheld the deed from record, and it was not regis- 
tered until after his death. His widow and devisee remained in pos- 
session until, by a proceeding in the equity courts of the state, the lien 
reserved in the deed was foreclosed. This is an action of assumpsit 
for the balance of the purchase money, amounting now to $6,508.08. 
The défendant pleads the statute of frauds, the statute of limitations, 
and plene administravit. From an agreement of parties filed, and 
from other proof, it appears, in addition to the foregoing facts, that 
when Williams would pay the interest, by draft or otherwise, he sent 
to Mrs. Fackler a written receipt, which she signed, some of which 
are mentioned in nine letters filed and proved in the record, covering 
remittances of interest on the $10,000 from July 15, 1878, to Decem- 
ber 4, 1880, ail in his handwriting. One of the receipts written 
wholly by him, which was not signed but retained by her, is produced. 
It reads as f ollows : 

"Eeceived of Joseph E. Williams three hundred dollars, in full of interest 
up to flrjt July, 1877, on the sura of $10,000, specifled and secured to be paid 
iiî deed of J. J. Fackler and E. C. Kirk, trustées, and myself, (then Anna R. 
Fackler,) to Joseph R. Williams. $150 of this $300 was invested in sight 
draft on Paris, France, and remitted to me from New York in Dacember, 
1876, for interest up to April 1, 1877; and $150, being in full of the interest 
as stated up to flrst July, 1877, was invested in sight draft on Paris, France, 
in New York, and remitted to me and reeeived by me, as shown by this re- 
ceipt." 

Some time in 1877, Blount, the présent husband of Mrs. Fackler, 
at her request, applied to Williams for some évidence of the contract 
of purchase, because he had withheld the deed from registration, and 
reeeived from him a paper wholly in his handwriting, but not signed, 
which reads as follows : 

"Ko. 67 Union Street. 

"Joseph R. Williams' deed to C. M. Fackler, November 9, 1857. Convey- 
ance in trust by Fackler to Shepherd and Jones, as trustées, to secure pur- 
chase money. Deed of C. M. Fackler to J. J. Fackler and E. C. Kirk, trustées, 
tenth August, 1859, conveys subject to lien created by deed to Shepherd and 
Jones, trustées, (purchase money) in trust 'for the use and beneflt of Anna 
Kirk Fackler, wife of said Calvin M. Fackler, that the same shall not be subject 
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to lus control in any way , or liable for his debts or contracta in any form ; ' also, 
• that whenever, in tho opinion of said trustées, or the survivor of them, it 
may be thought to the interestof said Anna K. to sell or dispose of the prem- 
ises, the same may be sold, upon condition (1) that the said Anna K.', of lier 
own free will, consent to the same; and (2) that the prooeeds thereof shall be 
invested for her separate use and benefit under the same provisions which 
guard the conveyance to her; that whenever the said Anna K. shall be capa- 
ble, under the law, of holding tins property in her own name free from the 
debts or contracta of said (J. M. Fackler, that it shall be the duty of said,trus- 
tees, or survivors of them, to convey it to her during her natural life, and 
after her death to her children by the said C. M. Fackler; that, in the event 
of a sale or change of oocupancy, the right is hereby reserved to Joseph R. 
Williams, in préférence to ail others, of purchasing the premises at a fair 
price; ' also ■« in the event of the death of the said Anna Kirk Fackler, the said 
trustées will hold the premises hereby conveyed for the benetit of her children 
by the said 0. M. Fackler.' The deeds mentioned are ail of record. The 
trust deed to Fackler and Kirk was originally written so as to give the prop- 
erty to the wife absolutely, upon extinguishment of lien for purchaae money, 
but Mr. C. M. Fackler would not sign in that way, and the remainder over to 
her children by him had to be and was added. 

"On the twenty-eighth of February, 1866, after the death of C. M. Fack- 
ler, the property was sold to Joseph R. Williams for $23,000. $13,000 was due 
on it, and it was liable to be sold to pay that sum by the trustées, Shepherd 
and Jones. The lien created by this trust was extinguished by the sale, and 
there was left of the purchase money $10,000, specifled in and secured to be 
paid by the deed which was then made to Joseph R. Williams by John J. 
Fackler and Edwd. C. Kirk, trustées, and Anna K. Fackler. This convey- 
ance sets forth the preceding deeds, the situation of the property, the facts 
and reasons which make the sale a proper one, particularly so far as the in- 
terests of the children (remainder-men) are concerned, the consent of ' her 
own free will' of Mrs. F. to the sale, and closes as folio ws: 'The purchase 
money due said Williams, with interest to this date, is thirteen thousand dol- 
lars, and forms part of the considération of this sale, and satislies and extin- 
guishes the same to that extent. The residue, being ten thousand dollars, is to 
become due and payable in two years from this date, and is to bear interest 
at the rate of six per cent, per annum, payable quarterly. But the privilège 
of paying the principal sooner than the time named above is reserved by said 
Williams, should he désire todo so. The balance is by express agreement to 
constitute a lien upon said property until it is satisfied, and stands subject to 
the trusts of the settlement in favor of Mrs. Fackler and children, and to be 
reinvested, asprovided by the trust deed, when it can be advantageously dotie.' 
This deed was duly witnessed, but has not yet been placed on record. There 
were some good reasons influencing me in the interest of Mrs. Fackler and 
the children to withhold it from registration. I do not know that they now 
exist, and if they do not, upon my carefully considering the matter, which I 
hâve not done for a long time, I will cause it to be put on record. I am 
rather of opinion, however, that it may be best not to do so, as the children 
will soon be of âge. In keeping it from record, I, of course, only jeopardize 
my own interest, as the deed is my only title to the property. As the records 
now stand, the purchase money and lien for its payment, as shown in the 
trust deed to Shepherd and Jones, being extinguished and inoperative, the 
property, by the record, is absolutein Fackler and Kirk, trustées, for benefit of 
Anna K. during life, and lier children of C. M. F. after her death, so that she 
and the children are not in danger of loss, but the contrary should the deed 
to me not be recorded. However, if I find no objection, after considering the 
matter, 1 will put it on record. The interest on the $10,000 has been paid 
up to first January, 1874." 
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In May, 1877, Kirk, the plaintiff hère, as surviving trustée, wrote 
to Williams, "demanding and requiring" that he should place the 
deed upon record in the register's office of Shelby county. This letter 
he had delivered to him by a mutual friend. Williams replied to it 
by the following letter, which also mentions incidentally another par- 
cel of real estate in this city, as to which he was himself the trustée 
for Mrs. Blount : 

* "Memphis, May 28, 1877. 

"E. C. Kirk, Esq., New York — Deae Sir: I wish you would advise vvith 
some légal friend in New York, or with some clear-headed business tnan, as 
to the propriety of putting the deed on record. I do not think it is to Anna's 
interests, as she is now situated. The youngest of the children will be of 
âge in less than two years, and then it can be done, if thought best. You 
are aware that there was no marriage coutract with Col. Blount. I hâve re- 
ceived a very abusive letter from him. He seems to hâve taken offense at 
my requesting Anna to send me her direct address, as I wished to consult 
with her as to my answer to Gippie's bill in chancery about the Main street 
lot conveyed by you to Col. Fackler, which is still in suit. I stated to Anna 
that I wanted to know her wishes and feelings, and not Col. Blount's; that 
lie could be consulted on Iaw points involved, but not otherwise. You know, 
and Col. Blount knows, that my appointment as trustée was to stand between 
her and her flrst husband; and, if so, certainly as tothe second husband; and 
that it was my duty to make ail my communications as trustée to her inperson, 
or, if by letter, in such mode as would be sure to reach her, and not her hus- 
band. I know that this was my duty, as it is yours. Col. Blount is not a 
proper adviser for either you or me. He is anxious to get hold of this trust 
fund, and is in a position to improperly influence Anna. There are several 
reasons why this deed should not go on record, and not a single one why it 
should. Anna will tell you that 1 hâve never failed to pay her the interest 
quarterly in adcance. It is now paid up to flrst Jury, with $25 over, which 
I sent Christmas to Turner, and did not take out of the January or April re- 
mittance. There could not possibly beany investment on which interest has 
been and will be more promptly paid. If I paid over the money, it would 
hâve to be loaned out hère on real estate, by the terms of the deed. It could 
not be loaned at more than légal interest, which is six per cent. No court 
hère would permjt it to be disturbed or changed so long as I was willing to 
keep it, because it could not be more safely invested, as you well know, and 
as has been shown by the prompt payaient of interest in advance. I think 
the friends you may consult with will agrée with me, and you surely will, that 
nothing could be worse for Anna in her présent situation than to part with 
this small but regular income for the comparatively trifling sum for which 
her life-interest in it could be sold, and which would be at once absorbed in 
paying Col. Blount's debts and expenses. Now, as long as this deed is kept 
off the records, Col. Blount flnds diflîculty in selling Anna's life-estate for 
what it might bring, and putting it in his pocket; and it is your duty and 
mine to render such a sale difficult, and even to regard Anna as improperly 
influenced if she should wish it. You surely agrée with me in this. Your 
clear-headed friends will agrée with me. You cannot doubt my friendship 
for Anna, and you know, or if you don't you can easily flnd out, that I am 
not getting six per cent, on my money, and I certainly would not keep this 
a day except on Anna's account. My keeping it has insured the regular pay- 
aient of interest, and that with her was, and is, bread and méat, as she writes 
me. Thèse are some of the reasons why the deed should not be recorded, which 
must govern you and me. If you will consider that this deed is the only évi- 
dence / hâve to the lot, — in fact, gives me my title, — you will see that I am 
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the party to be anxious abont the record of it, and that Anna's interest is 
not jeopardized in any way by not recording it. Col. Blount's sale of Anna's 
life-estate is niade diffleult; that is ail. Now, Ed., I wish you to reconsider 
this matter; to look after Anna's interest; to understand thatneither you nor 
I are to consult with Col. Blount, or be influenced by him; and write to me. 
And I wish you to consider this communication confidential so far as Col. 
Blount is concerned. He is out with me beeause I hâve baffled him. Don't 
write Anna what I hâve written. It is not necessary to write to Col. Blount, 
or to write to Anna what I hâve written. You can think for yourself . You 
are in fact bound as a trustée to do so. Consult with any of your friends, 
and see if ail do not agrée with me that, to protect Anna's interest, it is best 
this deed should not be recorded at présent. 

"Yours, truly, Jos. R. Williams. " 

To this letter Kirk replied, insisting on the regiatration of the deed, 
which, however, was not done for more than a year after Williams' 
death. No verbal or written promise to pay the $10,000, except such 
as can be implied from or based on the facts above stated, has been 
proved in the case. It is agreed that défendant has fully adminis- 
tered the personal assets coming into his hands. 

Clapp ê Beard, for plaintif!. 

Craft à Cooper, for défendant. 

Hammond, J. The défendant insists that no promise to pay for the 
land has been proved by any mémorandum thereof in writing, signed 
by the party sought to be charged, and that the statute of frauds, 
therefore, is a complète protection. Code Tenn. (T. & S.) § 1758. 
Counsel argues that, Williams not having signed the deed, the plain- 
tiff's only remedy is against the land itself, in the absence of some 
separate note, bond, covenant, or other like security containing a 
promise, signed by him, to pay the purchasemoney; that, although a 
vendor may proceed to enforce a technical vendor's lien, some mort- 
gage that has been given, or a reserved lien like that contained in 
this deed, as the case may be, he can thus subject the land only be- 
eause there has been attached to the grant a limitation or condition, 
which the grantee has accepted or created, that he shall not hold the 
land without paying the considération for the grant ; but that, whetber 
he gives a mortgage, a lien is implied by the law, or ia reserved by 
the grantor, this does not operate to bind him further than the land 
goes; and, to hold otherwise, isto violate the statute of frauds. There 
certainly seems to be some rule like this as to a mortgage, for the 
mortgagor, although he signs the mortgage deed, is not bound beyond 
the land, unless there is an express stipulation or covenant in the 
deed to that effect, or some separate bond or other promise to pay 
the money. And so much favored is the doctrine that no su«h prom- 
ise shall be implied from the mortgage, that some states hâve enacted 
statutes forbidding the implication. 4 Kent, (12th Ed.) 145, and 
notes; 1 Jones, Mortg. §§ 677, 678; Scott v. Fields, 7 Watts, 360. 
But this rule does not arise out of the statute of frauds at ail, but 
from the peculiar nature of a mortgage, which was the conveyance of 
an estate upon condition, which not being performed, the estate- be- 



442 FEDERAL REPORTEE. 

came absolute; and it rnay be doubtful if the rule prevails in Tennes- 
see, as we shall presently see. 

It is difficult to détermine or define the précise character of a lien 
reserved in the face of a deed, like that we hâve hère, but it seems in 
Tennessee to be settled that it is substantially a mortgage; that is to 
say, it stands as if the vendee h ad executed a mortgage to the vendor 
for the purchase money, and "créâtes an express lien by contract or 
agreement of the parties." Lincoln v. Purcell, 2 Head, 142; Thomp- 
son v. Pyland, 3 Head, 537; Hines v. Perkins, 2 Heisk. 395; Chit- 
wood v. Trimble, 2 Baxt. 78; Miskclley v. Pitts, 1 Tenn. Leg. Eep. 
207; Gndger v. Barncs, 4 Heisk. 570. In this last case the court 
was considering the position of a purchase under a title bond, the 
?endor reserving the légal title as a security for the purchase money, 
and this too was likened to a mortgage. Because of the confusion 
that has grown up on the question, the court takes the pains to review 
the relation of vendor and vendee, in such cases, for the very purpose 
of refuting the notion that the vendee holds the land on any condition 
upon a breaeh of which the vendor's rights attach, and décides that 
it is solely by the contract of the parties that the lien exists; the 
vendee being in possession under its stipulations, one of which is that 
be agrées to the lien for the purchase money as if upon bis own con- 
tract. If this be so where the légal title is reserved to the vendor a 
fortiori, must it be eo where that passes to the vendee, and only a 
lien is reserved on the face of the deed, as in the other cases cited? 

Of course, it must be observed that while the court assimilâtes ail 
thèse liens to that of a mortgage, it does not mean the old common- 
law mortgage, in its technical sensé, but the modem signification of 
that term, as one applied to any lien created by express contract of 
the parties as a security for a debt. Thèse cases, therefore, seem to 
rnilitate against the argument of the défendant construing this deed, 
particularly since, within itself, there is a récital that the $10,000 is, 
"by express agreement; to constitute a lien upon said property." The 
circumstance of giving a note for the purchase money cannot be ma- 
terial, because that is a wholly independent contract, and the agree- 
ment of the vendee that the vendor shall hâve the lien provided for 
— whatever be its characteristics — rests alone on an implication from 
his acceptance of the deed reserving the lien, for he has never signed 
it. And in one of the above caBes the court even held the lien effi- 
cacious to secure the notes of strangers to the original contract, which 
were substituted for the notes of the vendee. Hines v. Perkins, supra. 
This agreement for a lien is as much within the statute of frauds as 
a promise to pay the purchase money could be, and if one can be im- 
plied from a bare acceptance of the deed, without a violation of that 
statute, it is difficult to conceive why the other may not be. True, the 
défense was not suggested in thèse cases, but so important a matter 
could scarcely hâve been overlooked by counsel and the court. Our 
court seems to treat a transaction like this as a contract by the vendee 
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to secure the vendor; as if, in fact, he had formally executed a deed 
of trust or mortgage; and thèse adjudications will show that, in 
rnany respects quite as important as the statute of frauds in its rela- 
tion to the contract, this estimate of the transaction has a formidable 
bearing on the rights of the parties. Moreover, in Couger v. Lan- 
caster, 6 Yerg. 476, it was held that an action of debt would lie upon 
the mortgage itself, without any express stipulation to pay the money, 
the same as if a separate bond or note had been given. It was, in 
fact, a deed of trust, called by the court a mortgage, but it contained 
no other stipulation as to the debt than the ordinary condition of 
such instruments that, if the amount eecured should not be paid by 
a given time, the trustée might sell. This seems to be somewhat con- 
trary to the gênerai rule on this subject, that if there be no express 
covenant to pay the money contained in the mortgage, the creditor 
has no other remedy than a foreclosure, and is confined to the land, 
unless he has some separate note or bond on which to bring his ac- 
tion ; but, taken with the other cases, it shows the tendency of our 
state court to treat the mortgage itself as sufficient évidence of in- 
debtedness without a separate bond or note. 

Whether this applies as well to that implied mortgage arising on 
a lien reserved in a deed not signed by the debtor, it is unnecessary 
to détermine, but it is difficult to see why it should not be so applied, 
and it may be mentioned hère that, while the cases cited speak of sep- 
arate bonds or notes as necessary, this is somewhat misleading, for the 
reason that, outside of those cases governed by the statute of frauds, a 
debt may rest in paroi, and a mortgage or like security may be given 
for it, it being none the less a debt for which an action would lie; as 
if, for example, a deed of trust or mortgage should be given to secure 
an open account. It will be found, I think, that the real inquiry is 
whether, under the circumstances, there was a debt due which is se- 
cured, or only a transaction from which no more can be implied than 
that the security given should be the full extent of the liability; and 
this inquiry may arise on a proceeding to foreclose the lien, for, in 
modem practice, either by statute or rule of court, it is compétent 
for the foreclosing court to give judgment for that part of the debt 
which remains after the lien is exhausted, or it may arise on an inde- 
pendent action for that balance. It is, after ail, an inquiry for the 
intention of the parties, and that intention should prevail when it is 
reached by that which is compétent proof of it. The défendant files, 
in support of his argument, an unreported opinion of the suprême court 
of Mississippi, of date March 17, 1884, in the case of Vicksburg B. Co. 
v. Oates, and a printed brief upon an application for rehearing, in 
which the whole doctrine of the effect of the acceptance of a deed-poll 
by the grantee is considered in relation to the covenants thereof as 
against him. It was the case of a grant to a railroad company, im- 
po.ging certain obligations upon the grantee as to the keeping up of 
stations, use of cars, etc. The bill alleged non-compliance with the 
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obligations by the company, and asked that it be compelled to per- 
forai or to surrender the promises, or for an account of damages, etc. 
There was a demurrer, which the court below overruled, and an ap- 
peal, upon which the decree below wasaffirmed. Thestatuteof frauds, 
among other things, was relied on by the demurrer. The court held 
that the proper construction of the deed was that the stipulations 
were imposed as conditions and not as promises or assumptions of 
Personal obligations bythe grantees; that the estate was forfeited by 
a breach of the conditions; and that the grantor had a right to re-enter ; 
but that, while this was the technical situation, it was apparent from 
the nature of the contract that the parties did not intend, in fact, 
that there should be a forfeiture and re-entry, because it was not ex- 
pected that a railroad, with itsiron rails, ties, etc., should betomup 
and the land returnedin a less valuable condition to its former uses, to 
the détriment of the grantor and injury of the grantee ; and, as no 
spécifie performance could be decreed for want of a promise binding 
on the grantee, the only relief possible was compensation or damages. 

This seems to me to sustain the idea that on a proper proeeeding, 
where there is no violation of a positive rule of law, like the statute 
of frauds, the court will enforce the actual intention in spite of the 
technical attitude of the estate as conveyed by the deed; so that, if 
the défendant should be right in his contention hère as to the con- 
struction of this deed, it would not aid him as against his actual in- 
tention to pay for the land, if that can be proven by a paroi promise 
to do so. This opinion and brief are full of authorities that might 
be useful in determining the question so much argued as to the rem- 
édies at law and in equity which a grantor has to compel compliance 
with the stipulations of his deed made for his own benefit, and im- 
posed on the grantee solely by his acceptance thereof ; but I do not 
see that any of them deal with the obligation to pay the purchase 
money, but only with those stipulations that concern the use of the 
land and the like, providing for easements, etc. The court says : 

" The doctrine that, by accepting an estate conveyed by deed-poll, the 
grantee binds himselfi to the performance of the covenants contained therein 
as fully as though lie had signed and sealed the instrument, though recog- 
nized in many cases, was never satisfactory to some of the most learned 
judges, and, without regard to the statute of frauds, has been repudiated by 
many courts." Platt, Cov. 16; Louk v. Wright, 1 Strange, 571; Sutherland 
v. Lishnan, 3 Esp. 42; Kimpton v. Eve, 2 Ves. & B. 353; Maule v. Weaver, 
7 Pa. St. 329. 

I am informed by the clerk of the court that, since this case was 
submitted, the opinion was, on reargument, withdrawn, and the court 
eontented itself with overruling the demurrer, and reserving thèse 
questions until a final hearing of the case. I cite it merely to show 
the force of defendant's position, and to say that an examination of 
many of the cases cited by the court and in the brief leads me to the 
conclusion that the apparent conflict of cases may be reconciled by 
attention to the distinction between using the deed as a foundation 
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of the action, and as mère évidence of facts which will support an 
action aliunde the deed itself. Locke v. Homer, 131 Mass. 102; Lee 
v. Newman, 55 Miss. 372; Bishop v. Douglass, 25 Wis. 696; Newell 
v. Hill, 2 Metc. 180; Finley v. Simpson, 2 Zab. 311; Cooper v. Lou- 
anstein, 37 N. J. Eq. 284; S. G. 22 Amer. Law Eeg. (N. S.) 738, and 
notes; Browne, St. Frauds, 7, 124; 2 Sugd. Yend. 238, and notes; 
Abb. Tr. Ev. 385; Bawle, Cov. 462. 

The case of Cooper v. Louanstein is a very récent and elaborate 
considération of the subject, and in one of the opinions the very dis- 
tinction above adverted to was taken, namely, that while the cove- 
nant might not establish an easement, and be binding as such on 
the grantee, yet "the statement in the deed, it being accepted by Lou- 
anstein, was a circumstance of évidence, more or less strong, as the 
case may be, tending to show a paroi agreement for such easement." 
And as there had been a part performance it could be enforced, not- 
withstanding the statute of frauds. The dissenting opinion main- 
tains with force that even at common law the deed beeame, by its ac- 
ceptance, ipso facto, the deed of the grantee, and he might be sued in 
covenant upon it. 

Now, this suit is not an action on the deed, but on a promise to pay 
the considération for the land. It is true, the déclaration makes pro- 
fert of the deed, and is susceptible of that construction, but under our 
peculiar mode of pleading iu Tennessee, where ail forms are abolished, 
and the pleader may sue upon "the facts of the case," it must be 
treated as a statement of the facts and maintained as a good pleading, 
if, on the facts, it contains a sufficient cause of action in any view of 
them. The construction placed on the déclaration by plaintiff 's coun- 
sel, that the deed is stated merely as an inducement, and as one of the 
facts of the case, must therefore prevail, if he is, on that construction, 
entitled to a cause of action, whether he would be entitled to sue on the 
deed itself as a foundation for the action or not. Whittenton Manuf'g 
Go. v. Memphis é Ohio River Packet Go. 21 Fed. Eep. 896. So treat- 
ing it, the question is whether the statute of frauds requires the prom- 
ise to pay for lands, for which the grantee has accepted a deed, to 
be in Writing; and if not, what effect the deed and its acceptance 
may hâve as évidence of the promise, and what effect the other writ- 
ings relied on in this case may hâve as évidence of that promise, and 
not whether the deed may be a foundation for the action, or whether 
it and the other writings are sufficient in themselves to answer the 
statute of frauds. If the statute of frauds requires that promise to 
be in writing, in view of the conflict of authoritieB already noticed, 
while I am inclined to think the deed itself might, in Tennessee, be 
a foundation of the action, I am not prepared to say that our court 
has so, precisely, decided ; nor am I satisfied that the unsigned paper 
written wholly by Williams would answer the statute of frauds as a 
mémorandum of that promise. It seems to be a kind of chronolog- 
ical or historical statement of the facts, in which his name appears, 
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written by himself, but it is not elear that he intended it as a signa- 
ture which waa to be as efficacious as if he had formally signed the 
paper. Thip intention seems to be necessary. Browne, St. Frauds, 
§§ 354-357; 1 Sugd. Vend. 212; Barry v. Coombe, 1 Pet. 640; S. 
C. Lawy. Pub. Co. Ed. and notes. 

But, however the law may be elsewhere, it is established in Tennes- 
see that the promise to pay the considération need not be in writing; 
that the exécution of the deed by the grantor satisfies the statute of 
frauds, and an action will lie for the purchase money, which may be 
sustained by paroi proof . Davis v. Tisdale, 4 Yerg. 172 ; Whitby v. 
Whitby, 4 Sneed, 472 ; Perry v. Central S. R. Co. 5 Cold. 138; White 
v. Blakemore, 8 Lea, 49, 59; Mowry v. Davenport, 6 Lea, 80, 93; Tay- 
lor v. Ross, 3 Yerg. 330 ; Gilman v. Kibler, 5 Humph. 19. Hère, then, 
the action may be maintained, and the alleged promise to pay for the 
land is proved by the exécution of the deed, its acceptance by défend- 
ant, his possession under it, the unsigned paper written by himself 
taken as his admission of facts implying the debt, by the admissions 
contained in his letter of May 28, 1877, and by his payment of the 
quarterly interest for ail the years before his death ; for, as was said 
in Howel v. Price, 1 P. Wms. 291, 294, "the running on of interest, 
and its carrying interest, was proof of its being a debt." And thèse 
facts prove the promise averred in the déclaration, whether the docu- 
ments would be, in themselves, sufficient to answer the statute of 
frauds or not, if that statute required it to be in writing. No reason- 
able mind can doubt that there was an express promise to pay, and 
that it is reasonably proved by such facts ; but certainly the law would 
conclusively imply from them a promise in support of the averment 
in the déclaration. 

Somewhat similar reasoning has led me to the conclusion that the 
statute of limitations cannot avail the défendant. We hâve no stat- 
ute requiring the new promise to save the bar to be in writing, nor, 
indeed, any rule of law requiring an express promise at ail, but only 
an express àcknowledgment of a subsisting debt. The suprême court 
of Tennessee, recognizing the intensity of a temptation to évade the 
statute by fraud and perjury, has, in the absence of that wise législa- 
tion which prevailsin some states requiring a new promise in writing, 
held very rigidly to the rule that there shall be no implication of a 
waiver of the statute from partial payments, either of principal or in- 
terest, and requiring a distinct àcknowledgment on the part of the 
debtor of a continuing liability to pay. Mr. Chief Justice Taney has 
stated the rule as to the character of àcknowledgment that will save 
the bar in terms that fully meet the requirements of the Tennessee 
cases, as I understand them. He says : 

"In order to remove the bar of the statute it is necessary that there should 
either be an express promise to pay, or an admission of the debt in such terms 
as would imply that the party was liable and willing to pay it." Georgia 
Ins. Oo. v. Ellioott, Taney, Dec. 131; Bell v. Morrison, 1 Pet. 362; Moore v. 
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Bank of Columbia, 6 Pet. 86; Fort Scott v. Hickman, 112 U. S. 150; S. C. 
5 Sup. Ct. Rep. 56. 

And Mr. Justice Davis likewise enunciates a rule, as to the effect 
of partial payments, that is the same as we hâve it in Tennessee. U. 
S. v. Wilder, 13 Wall. 254. So, if the ruling in Palmer v. Andrews, 
Me Ail. 491, that this is a commercial question winch the United 
States courts will décide independently for themselves, be correct — 
which I doubt — the two jurisdictions in this state quite agrée on the 
subject. liussell v. Oass, Mart. & Y. 270; Belote' s Ex'rsv. Wynne, 7 
Yerg. 533 ; Thompson v. French, 10 Yerg. 453 ; Haie v. Haie, 4 Humph. 
183; Huntery.Starkes, 8 Humph. 656; Butler v. Winters, 2 Swan,91 ; 
Broddie v. Johnson, 1 Sneed, 463; Rogers v. Southern, 4 Baxt. 67; 
Steel v. Matthews, 7 Yerg. 313; Locke v. Wilson, 9 Heisk. 784; S. 
C. 10 Heisk. 441; Folk v. Russell, 7 Baxt. 591.' 

I do not understand that either the suprême court of the United 
States, or the suprême court of the state, excludes the circumstance 
of a partial payment from the considération of the triers of the fact 
whether there has been a new promise or an acknowledgment of the 
debt or not, but only to limit its probative value so that of itself it 
shall constitute neither a promise nor acknowledgment. Elsewhere, 
even when there has been a statute, as in England and some of our 
states, requiring the new promise or acknowledgment to be in writ- 
ing, the statute usually makes an exception in favor of the implica- 
tion of an acknowledgment from partial payments, which shows the 
potential character of that circumstance where that rule has prevailed. 
But with us, standing alone, part payment implies nothing as an 
acknowledgment of the balance of the debt, for that which he pays 
may be ail the debtor wishes to admit to be due; but if there be other 
circumstances attending the* payment, showing that it could bemade 
only on a distinct acknowledgment of the whole debt, those circum- 
stances, taken with the payment, are a sufficient basis for the impli- 
cation of a promise to pay that will save the bar. This was always 
the correct rule, even where partial payments were fully recognized 
as saving the bar, and is yet, under the exception in their favor, con- 
tained in the above-mentioned statutes. Any departure from it was 
a misunderstanding of the rule. In Morgan v. Roivlands, L. B. 7 Q. B. 
493, it is stated that part payment is not sufficient "unless it be such 
that a jury might fairly infer a promise to pay the remainder. No 
doubt, very slight circumstances might be sufficient to support such an 
inference where there is a légal duty to pay." And the circumstances 
surrounding payment were scrutinized, perhaps not always with the 
best judgment, before the fact of payment could be treated as an 
acknowledgment, and often it was unavailing. Thus the fact that 
the payment was that of interest on the debt was often, though not 
always, a controlling circumstance in favor of the acknowledgment. If 
the debt was payable "on demand," the fact that interest was paid 
was quite conclusive of an acknowledgment to save the bar; if not so 
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payable, the cîrcumstance was of less force; and there is a distinction 
sometimes taken between interest accrued before and after the bar at- 
tached. Bamfield v. Tupper, 7 Exch. 27 ; Brown v. Rutherford, 14 Ch. 
Div. 687; Maber v. Maber, L. E. 2 Exch. 153; Morgan v. Rowlands, 
supra; Sigourney v. Drury, 14 Pick. 387, 391; Gilbert v. Collins, 
124 Mass. 174; Hopkins v. Sfowtf, 6 Bush, 375; English v. Wathen, 
9 Bush, 387; Cocker v. Cocker, 2 Mo. App. 451; Shannon v. Austiu, 
67 Mo. 485 ; Wood, Lim. 150, and notes. Nor has Lord Tenterden's 
act in England, nor the législation in our own states, that hâve sub- 
stantially re-enacted that statute, changed the rule either as to the 
précise character of the promise or acknowledgment required, or as 
to the effect of partial payments, except in Btates like California and 
Nevada, which hâve left out the exception in favor of partial pay- 
ments contained in Lord Tenterden's act, or Wisconsin, which has 
abolished ail kinds of acknowledgments, and requires an explicit written 
promise. The only effect of the législation is to require a written mém- 
orandum of the acknowledgment or promise ; but when we corne to 
test the sufficiency of the mémorandum, we apply precisely the same 
rule as before in référence to the character of the promise or acknowl- 
edgment, as shown by the paroi testimony. Only the mode of proof 
has been changed. In Lee v. Wilmot, L. E. 1 Exch. 364, in con- 
sidering the sufficiency of a letter, it is said : 

"If there be a distinct acknowledgment, it is not necessary there should be 
a promise in explicit terms; but from the acknowledgment a promise may be 
inferred, unless it be accompanied by a refusai to pay, or any other cireum- 
stance which excludes that inference. " 

And in Re River Steamer Co. L. E. 6 Ch. App. 822, Lord Justice 
Mellish says : 

"Now, it is perfectly settled law what is'the description of letters which 
will take the case out of the statute. * * * Before this statute, not only 
a verbal promise to pay a debt more than six years old, but a bare, uncondi- 
tional acknowledgment of its substance made within six years before action 
brought had been held sufflcient to take the case out of the statute. But 
now, in order to revive the liability of the debtor, after the expiration of the 
six years, by subséquent acknowledgment or promise, there must be proof of 
some writing, signed by himself, either containing an express promise to pay 
the debt, or being in terms from which an unconditional promise to pay it is 
necessarily implied. If, therefore, the writer, although he admits the debt, 
refuses to pay it, or reserves the matter for further considération, or refers 
the creditor to some third person for payment, or the like, this will not be 
sufflcient to prevent the opération of the statute. That being the rule, there 
must be one of thèse three things to take the case out of the statute: Either 
there must be an acknowledgment of the debt from which a promise to pay 
is to be inferred; or, secondly, there must be an unconditional promise to pay 
the debt; or, thirdly, there must be a conditional promise to pay the debt, and 
évidence that the condition has been performed." 

The mère writing of the name and date on a past-due note was held 
eufncient. Bourdin v. Greenwood, L. E.13 Eq. 281 ; Quincey v. Sharpe, 
1 Exch. Div. 72; Skeetv. Lindsay, 2 Exch. Drv. 314. And thèse cases, 
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professedly, only follow the rule laid down by Lord Tenterden him- 
self long before his celebrated act was passed. Tanner v. Smart, 6 
Barn. & C. 603; Cleave v. Jones, 6 Exch. 573. And see Fairbanks 
v. Dawson, 9 Cal. 90; Pena v. Vance, 21 Cal. 142 ; Palmer v. Andrews, 
McAll. 491 ; Wilcox v. Williams, 5 Nev. 206; Pierce v. Seymour, 52 
Wis. 272; S. C. 9 N. W. Kep. 71; Williams v. Gridley, 9 Metc. 482; 
Sibley v.Lumbert, 30 Me. 253; Palmer v. Gillispie, 95 Pa. St. 340; 
Wesner v. Stein, 97 Pa. St. 322 ; Minniece v. Jeter, 65 Ala. 222 ; Harper 
v. Fairley, 53 N. Y. 442; Pickett v. King, 34 Barb. 193; First Nat. 
Bank v. Ballon, 49 N. Y. 155; 1 Smith, Lead. Cas. (1872,) 941, 952. 

I hâve gone over thèse authorities and many others that convince 
me that our Tennessee rulings on this subject are consistent with the 
better rulings everywhere, and that the only difficulty arises from 
misunderstanding or misapplying them in giving effect to the testi- 
mony in a particular case. No explicit promise, either verbal or writ- 
ten, is required, as in Wisconsin, both before and after their act re- 
quiring a written mémorandum; there may be an acknowledgment oî 
the debt sufficient to save the bar, but that acknowledgment must be 
of a character that from it a promise may be fairly and necessarily 
implied, and it may be proved in paroi by any circumstances tending 
to show it, or by any writing sufficient to establish it. Partial pay- 
ments, either of principal or interest, in themselves are not sufficient 
to establish such an acknowledgment, but, in connection with other 
circumstances tending to show an intention to admit a subsisting lia- 
bility to pay the debt, they are as potential hère as elsewhere. It is 
the implication from the bare payment that is prohibited to us, noth- 
ing more. 

Now, I concède that if we had the Wisconsin requirement of an ex- 
plicit promise to pay the debt, it would be difficult to find it in any of 
the writings relied on hère, and that it is not otherwise proved. But, 
apart from that, the requirement of an acknowledgment from which a 
promise is necessarily implied is abundantly met by this proof. In 
the first place, I think no one can read the deed in the light of Will- 
iams' subséquent conduct towards thèse parties, and certainly when 
that is supplemented by his admissions in the unsigned paper and in 
his letter of May 28, 1877, and not conclude that, although Williams 
carefully provided for himself the privilège of paying the debt at the 
end of two years or before, it was really intended by the parties from 
the beginning as a permanent investment for the benefit of this trust, 
to run indefinitely. So, if we had nothing more than the récitals of 
this, deed, the fact that Williams went into possession under it; that lie 
withheld it from the record to protect bénéficiaires, and was solong per- 
mitted to do so without complaint ; that the interest was payable quar- 
terly, and was in fact promptly paid in advance before and after the six 
years expired, — it would be a necessary implication from thèse pay- 
ments, under the circumstances, that having so acknowledged a sub- 
sisting iïability after the bar, he promised to pay the debt. But add the 
v.24F,no.8— 29 
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admissions in the unsigned document in the letter of May 28, 1877, 
and the letters accompanying the remittances and receipts, and the 
implication of a promise, from the constantly recurring payments of 
interest up to his death, is irrésistible. Moreover, taking the un- 
signed document by itself, and more particularly the letter of May 
28, 1877, by itself, and either of them would, in its language, be a 
sufficient acknowledgment of the debt from winch a promise to pay 
it would be necessarily implied. They would be sufficient as written 
acknowledgments under Lord Tenterden's act, or that of any of the 
states examined, except Wisconsin, which requires an express prom- 
ise; and, as admissions proving an acknowledgment, they are as com- 
pétent and conclusive hère, where we require no writing, but the saine 
full proof. 

The plea of plene administravit must, on the agreed statement of 
facts, be found in favor of the défendant, but otherwise there must be 
the usual judgment against him for the balance of the debt and in- 
terest. So ordered. 



Hall and others v. Suprême Lodge Knights of Honor. 
{District Court, E. D. Arkansas. July 9, 1885.) 

1. Bénéficiai, Societies — Suspension of Lodges of Beneficiary Ordebs. 

If the laws of a beneflciary order authorize an officeror tribunal of the order 
to suspend a subordinate lodge for certain causes, and a lodge is suspended by 
such officer or tribunal for such cause, after due notice of the proceedings îs 
given to the lodge, a mère error in the finding of facts, or an erroneous appli- 
cation of the law to the case, which might be correoted on appeal in the mode 
provided by the laws of the order, will not vitiate the proceedings, nor cause 
them to be subject to collatéral attack in any tribunal; but a suspension by an 
officer not vested by the laws of the order with that power, and without notice 
to the offending party, is absolutely void, and cannot affect the légal rights or 
change the légal status of any one, and from such an order of suspension no ap- 
peal is necessary to save the rights of parties. Karcher v. Suprême Lodge, 137 
Mass. 368, distinguished from this case on the facts. 

2. Same— Bfpect of Tender of Assbssments by Subordinate Lodge. 

A lender of an assessment by a subordinate lodge, which is refused, is just 
as effectuai to préserve the rights of a lodge and its members as if it had been 
accepted. It does not hâve to be repeated : the burden to act after tender and 
refusai is on the creditor, and the debtor is only required to be xeady to meet 
the dernand when made. 

3. Same— Good Standing and Payment of Assessments. 

In beneflciary associations, where the timeand frequencyof payments dépend 
on the mortality of members, and are to be made only upon notice that an as- 
sessment is required, no liability is imposed on a subordinate lodge or its mem- 
bers until due notice in conformity with the laws of the order is given, and 
good standing is not lost by a failure to pay an assessment of which no notice 
was given through the fault or misconduct of the suprême lodge or its offlcers. 

At Law. Plaintiffs sue as the heirs of Joseph Hall, who was, in 
1880, a member of Harrisburg lodge, No. 1,714, of the Knights of 
Honor, and claim the sum of $2,000 as a benefit. The case was 
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tried before the court, which found thèse fâcts : (1) That in July, 
1879, Joseph Hall was duly admitted as a member of Harrisburg 
lodge, No. 1,714, Knights'of Honor. (2) That said Hall died on the 
second day of July, 1880, and before his death directed his benefit 
certiâcate to be made payable to the plaintiffs, who are his heirs at 
law. (3) That assessment No. 65, called January 1, 1880, was paid 
by the lodge to the suprême treasurer in apt time, and that Hall paid 
his share of said assessment to his lodge in apt time. (4) That assess- 
ment No. 66, called January 31, 1880, was forwarded by Harrisburg 
lodge to the suprême treasurer in apt time, and was received by said 
treasurer, who returned the same, saying, contrary to the fact, that 
the lodge was in arrears for assessment No. 65. Thereupon the lodge 
again forwarded assessment No. 66, with proof of payment of No. 
65. The suprême treasurer again returned assessment No. 66, reit- 
erating the erroneous statement that No. 65 had not been paid ; and 
on March 15, 1880, the suprême reporter, without previous citation 
or notice, suspended Harrisburg lodge for non-payment of assess- 
ment No. 65. Hall paid to his lodge assessment No. 66 in apt time. 
(5) Assessments were called in by the proper officer of the suprême 
lodge subséquent to No. 66, and before Hail's death, as follows: 
Mareh lst, No. 67; April Ist, No. 68; May 3d, No. 69; and June 
12th, No. 70; but no notice of thèse assessments was sentto Harris- 
burg lodge, and neither that lodge nor Hall had any notice of said 
assessments or calls prior to Hail's death. (6) There was some cor- 
respondence between the officers of Harrisburg lodge and the officers 
of the Suprême lodge in relation to assessment No. 65, and the con- 
troversy was continued up to the time of Hail's death. Subséquent 
to Hail's death, Harrisburg lodge, by surrender or abandonnant of 
its charter, ceased to exist. It was agreed that the plan upon which 
the benefit feature of the order is eonducted is as follows : 

"A f und called the ' Widows' and Orphans' Benefit Fund ' is ralsed by 
contributions paid in by the members in response to assessments made upon 
them, and this fund is scrupulously and exclusively devoted to the payment 
of death beneflts to the person directed and named by the deceased member 
as his beneflciary. Ail the current expenses of conducting this and ail other 
departments of the order are paid out of another fund called the « General 
Fund.' Upon due notice by any subordinate lodge, with proof of death of & 
member in good standing, the Suprême lodge draws an order on the W. & O. 
B. fund for the payment of the benefit of f 2,000 to the beneflciary. So long 
as the amount of money in that fund, not subject to and covered by such or- 
ders, exceeds the sum of $2,000, no further assessments are made upon the 
members. When that amount falls below that sum, an assessment is made 
upon ail the members, each member being called upon to pay the same suni 
as previously stipulated ; and the aggregate of thèse contributions, when col- 
leeted, is again devoted to the payment of death benefits as before. The W. 
& O. B. fund is realized alone by the means hère stated. Each member pays 
one assessment when he becomes a third degree member, but this assessment 
remains in the subordinate lodge treasury until the time arrives when the 
amount in the suprême treasury to the crédit of the W. & O. B. fund, not 
covered by orders drawn to pay on deaths occurmng before the time such 
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niember took the third degree, falls below $2,000, and a new assessment is 
called, and thus the flrst assessment thus paid in by such new member re- 
çoives its proper consécutive number, and is forwarded to the suprême treas- 
urer with other contributions on the same assessment, and thus goes into the 
W. & 0. B. fund; and the new member is called to pay his second assessment 
when the exigencies of the W. & O. B. fund require a new gênerai assess- 
ment under the plan above stated." 

Stephenson é Trieber, for plaintiffs. 
James 0. Pierce, for défendant, argued: 

1. Hall was not, at his death, a member of the order in good standing. 
"Good standing," in the sensé of the laws of the order, has a déduite and 
well-understood meaning. To be in good standing the member must hâve 
paid every assessment to date within 30 days after it was called for, ail reg- 
ular dues for the particular period, and ail fines that mayhavebeen imposed. 
Good standing is lost by the failure of the member to pay assessments. Mc- 
Murry v. Suprême Lodge, 18 Cent. Law J. 372; S. C. 20 Fed. Rep. 107; Ma- 
deira v. Mutual Ben. Soc. 16 Fed. Rep. 749; Benevolent Soc. v. Baldwin, 86 
111. 479. It is lost by a suspension in regular form not appealed from. Kar- 
cher v. Suprême Lodge, 19 Cent. Law J. 152; S. C. 137 Mass. 368. 

2. Hall was not, at his death, a contributing member to the W. & O. B. 
fund. It is a fundamental feature of the beneficiary department of this or- 
der that the duty of contributing to the benefit fund, and the right of shar- 
ing therein, are reciprocal. The plan on which this department opérâtes is 
f ully set out in évidence in the stipulation of counsel. It will be seen that 
the only fund provided for the payment of death benefits is raised by contri- 
butions, and that the insurance is in force as to each member during only 
the time his contributions are in hand. "When the contributions made in 
response to any one assessment are exhausted, the insurance thereby effected 
has expired. With a new set of contributions a new insurance is effected, to 
exist until thèse contributions are in turn exhausted. This is "current" or 
"terni" life insurance, in the strictest sensé. It is the cheapest possible in- 
surance, viz., insurance at actual cost. In this and some other respects, the 
order differs from an ordinary Jife insurance company. It has no capital 
stock, no reserve funds, no corporate property. It has no funds of any sort 
out of which to pay death benefits except the contributions of the members, 
which it is comtnanded to and does distribute specifically. So, also, the con- 
tract is substantially différent from the common form of life insurance con- 
tract. The order did not make a positive and unconditional contract with 
the member to pay in any event. Tt did not receive any adéquate considéra- 
tion for such a contract. If such a contract had been made, it would hâve 
been ultra vires. Nor did the order make any contract positive in form, but 
on conditions for its benefit, which it had the power to waive. "No doctrine 
of waiver of liard conditions can be hère appealed to. Nor did the order re- 
ceive any considération for a contract which should allow thp member any 
"surrender value," or any other interest of any kind beyond Mie day when 
his contributions should be exhausted. The character of contract actually 
made is shown by the constitutions and laws of the order, the gênerai plan 
of opérations of the W. & O. B. fund, and form of benefit certificate in use. 
It was a contract to receive Joseph Hall 1 s contributions, and to insure, as 
long as such contributions remain unexhausted by distribution, the benefi- 
ciaries of Hall and each of his fellow-members who should die during such, 
limited period. 

The money collected on each assessment by the subordinate lodges is to be 
forwarded by them to the Suprême lodge. There it is subject to drafts or or- 
ders for. the payment of benefits on deaths due notice of which has been re- 
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ceived. No member can be called on to contribuée to pay for deaths occur- 
ring prior to the date when he himself became a bénéficiai member. No new 
assessment can be ordered forward while there remains in the W. & 0. B. 

fund a sum sufficient to pay the next death benefit. When that suni proves 
insuflicient, the lodges are to forward the assessment then held by them, and 
call in a new one. That small balance remaining on hand is of course ex- 
hausted by the payment of the flrst death benefit after the call for the new 
assessment. Thus a limit is flxed, at the beginning as well as at the ending 
of the distribution of every particular assessment, by which the officers can 
ascertain the persons who are to share in such distribution. There is no place 
or opportunity allowed for sharing in any distribution by the benefieiary of 
any member who was not a contributor to the fund at the time of his death. 
Contribution and distribution are reciprocal. 

The legality or fairness of this contract eannot be questioned. It was a 
contraet for insurance at absolute and exact cost. This could be obtained in 
no other way. In some old-style life insurance companies, broader rights and 
privilèges might be seeured, but at greater cost. To obtain term life insur- 
ance at its exact cost, nothing else than term life insurance, in exact form, 
can be expected. Hall took this cheapest of ail forms of life insurance, and 
he might hâve preserved it by continuing to pay for it, but not otherwise. 
"Payment of the assessments by the members is essential to the successful 
opération of the Widows' and Orphans' Benefit fund of the order, as the plan 
of the same is exhibited in the constitution and laws of the order. " Mc- 
Murry v. Suprême Lodge, 18 Cent. Law J. 372 ; S. C. 20 Fed. Eep. 107. "The 
obligatory part of the contract is unilatéral ; payment of assessments is wholly 
optional with the members." In re Protection Life Ins. Oo. 9 Biss, 188; 9 
Ins Law J. 145; A. 0. U. W. v.Moore, 9 Ins. Law J. (Ky.) 572. 

3. Défendant controls trust funds only, which are collectodand designated 
for spécifie purposes. It does not avail to say that défendant contracted topay. 
It did not so contract in any gênerai sensé. It made no contract at ail with 
the plaintiffs. It contracted with Joseph Hall sub modo; that is, to do what 
he and his fellow-members authorizeit it to do, which wasto recover anddis- 
burse trust funds for spécifie purposes. There lias been in this case no dé- 
viation or spoliation of trust funds, or violation of a trust, such as will author j 
ize a money judgment against the trustée. In re Protection Life Ins. Co. 9 
Biss, 188; State v. Standard Life Ass'n, 38 Ohio St. 281. 

4. No considération need be given to the question of the regularity of the 
suspension, because no appeal was taken within the order. The laws of the 
order make ample provision for the prosecution of appeals and redress of 
grievances within the order, (Const. Sup. Lodge, art. 1, § 2, art. 9, § 6;) and 
those who fail to avail themselves of the opportunity thus offered for the re- 
dress of grievances within the society will be repelled from the courts. Kar- 
cher v. Suprême Lodge, supra; Chamberlain v. Lincoln, 129 Mass. 70; La- 
fond v. Deems, 81 N. Y. 507 ; liobinson v. Yates City Lodge, 86 111. 598 ; Har- 
rington v. Benewlent Ass'n, 27 Alb. Law J. 438, (Ga. Sup. Ct. April 24, 
1883;) State y. Knights Golden Rule, 16 West. Ins. Kev. 474. 

Caldwell, j. This case arose under the constitution and by-laws 
of the order in force in 1880. Tested by thèse laws the alleged sus- 
pension of Harrisburg lodge by the suprême reporter was a nullity. 
It was not merely irregular, but it was a void act. The constitution 
and by-laws then in force conferred no jurisdiction upon the suprême 
reporter to suspend subordinate lodges in any case, or for any offense ; 
and his mandate suspending Harrisburg lodge had no more effect, 
iaside or outside of the order, than if it had been made by one who did 
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not belong to the order. Article 9, § 1, article 15, § 1, Const. 1879. 
Moreover, it was made without giving the lodge an opportunity to be 
heard, and for an alleged gronnd that had no existence in fact. If 
the suprême reporter had been invested with jurisdiction to try and 
suspend lodges, and he had given Harrisburg lodge due notice of the 
proceedings, the fact that he erred in judgment in the application of 
the law to the case, or in his finding of facts, would hâve been a mère 
irregularity, winch might hâve been eorrected on appeal, or in such 
mode as the constitution provided; but until his judgment was re- 
versed by the appropriate supervisory power it would be conclusive 
on the parties, and not subject to collatéral attack in any tribunal. 
This is nothing more than the application to the decrees of thèse or- 
ganizations affecting their members of the familial* principles that 
obtain in relation to the validity and effect of judicial déterminations 
of controversies between citizens in the courts. If the court has ju- 
risdiction of the subject-matter and the parties, its judgment, however 
erroneous on the law and the facts, coucludes the parties unless ap- 
pealed from. But, if jurisdiction over the subject-matter and person 
is wanting, its judgment is a nullity. The case of Karcher v. Su- 
prême Lodge, 137 Mass. 368, S. C. 19 Cent. Law J. 152, is grounded 
on this rule. The court in that case say : 

"Karcher was suspended by the tribunal which he had chosen to détermine 
the question according to rules to which he assented in becoming a member, 
and he receivéd notice of the procieding. The action of this tribunal accord- 
ing to its rules, on a question which it had authority to décide, honestly taken, 
after the requisite notice to him, cannot be collaterally reviewed in this court 
on the ground that facts existed which, if brought to the notice of the tribu- 
nal, would hâve warranted or required a différent décision." 

None of the prerequisites hère laid down as necessary to the valid- 
ity and eonclusiveness of a decree of one of thèse tribunals exists in 
the case at bar. By the lawsof the order in force at the date of this 
transaction, neither Harrisburg lodge nor Hill consented that the su- 
prême reporter should hâve jurisdiction to try and suspend lodges, 
with or without notice. The action of the suprême reporter in sus- 
pending Harrisburg lodge was not taken according to the laws of the 
organization ; it was not a question which that ofïicer had authority 
to décide, and it was, moreover, taken without notice. It was not 
merely an erroneous proceeding on the part of that officer, but a usur- 
pation which cannot alïect the légal rights or change the légal status 
of any one. Agneio v. Grand Lodge A. 0. U. W. Missouri Court of 
Appeals, 1885. Harrisburg lodge was not required to appeal from 
such an order of suspension. The obligation to appeal is not imposed 
where the judgment is void for want of jurisdiction. It may be lik- 
ened to a judgment rendered by a court which has no jurisdiction of 
the subject-matter or the person. No appeal or writ of error is nec- 
essary to get rid of such a judgment; it is void in ail courts and 
places. The lodge, therefore, did right in ignoring the so-called sus- 
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pension, and forwarding assessment No. 66, as was done. This as- 
sessment was forwarded twice, and returned each time. The grounds 
assigned for this action were two : First, that assessment No. 85 had 
not been paid; and, second, that the lodge was suspended. Both the 
grounds were without fonndation in fact. Assessment No. 65 had 
been paid, and the lodge had not been suspended. The tender of as- 
sessment No. 66 was just as effectuai to préserve the rights of the 
lodge and its members as if it had been accepted. For the purpose 
of avoiding penalties and forfeitures, or the loss of any right or priv- 
ilège, a tender is the exact équivalent of payment. It does not bave 
to be repeated. After tender made, the burden is on the creditor to 
act ; he must demand the debt, and it is only required of the debtor 
to be ready to meet the demand. No demand of assessment No. 66 
was ever made after it was returned to Harrisburg lodge. For the 
purposes of this case, therefore, that assessment must be treated as 
paid. Other calls were made, as stated in the fifth finding of fact, be- 
fore Hall's death, but notices of thèse assessments were not sent to 
Harrisburg lodge, as required by the constitution and by-laws of the 
order. The officers of the Suprême lodge, supposing Harrisburg lodge 
was suspended, sent that lodge no notice of assessments after No. 66. 

In the case of ordinary life policies, the company is under no obli- 
gation to give the assured notice of the amount and maturity of the 
premiums accruing on the policy, because the policy fixes definitely 
the amount of the premiums and the time of their payment, and the 
assured is bound to know thèse facts. Thompson v. Insurance Co. 
104 U. S. 252. But under the constitution of the Knights of Honor 
the amounts which the subordinate lodges and their members are 
liable to pay cannot be known in advance of the assessments made 
by the suprême lodge. The amount and frequency of the assess- 
ments dépend on the mortality of the members of the order. The 
subordinate lodges forward proof of death of their members to the 
proper officers of the suprême lodge, who ascertain from thèse re- 
turns the amount necessary to be assessed upon the subordinate 
lodges, and through them upon their members, to pay the amounts 
due to the holders of benefit certificates. When this amount is as- 
certained, it is distributed and assessed on the several subordinate 
lodges. The constitution of the order requires notice of thèse assess- 
ments to be sent to each lodge. This is the only mode by which the 
Bubordinate lodges can be informed of the amount they are required 
topay, and the time within which the payment is to be made. Until 
this is done, no liability is imposed upon a subordinate lodge or its 
members. Castner v. Far mers' Ins. Co. 15 N. W. Bep. 452, (Mich. 
1883 ;) Bâtes v. Mutual Ben. Ass'n, 47 Mich. 646 ; Gellatly v. Mutual 
Ben. Ass'n, 27 Minn. 215; S. C. 6 N. W. Eep. 627. 

The subordinate lodges and their members discharge their consti- 
tutional obligation to the W. & 0. B. fund when they pay, upon due 
notice, the assessments made by the Suprême lodge to maintain that 
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f and. An assessment notice of which is withheld from any lodge and 
its members is not an assessment on that lodge or its members, and 
their good standing is not lost by not paying an assessment of which 
they had no notice, through the fault or misconduct of the Suprême 
lodge or its officers. The Suprême lodge is bound to discharge its con- 
a'itutional obligations to the subordinate lodges and their members. 
When, by its own wrongf ul act, it puts it out of the power of a subor- 
dinate lodge and its members to pay an assessment or assessments, 
it will not be heard to claim that the unoffending lodge and its mem- 
bers shall be visited with penalties and forfeitures the same as 
though the failure to pay the assessments had arisen from their fault. 
The subordinate lodge and its members, who hâve conformed to the 
laws of the order, are not to be deprived of their rights by a breach 
of its constitutional duty by the Suprême lodge. The Suprême lodge 
is under légal obligation to pay the benefit certifiâtes of ail mem- 
bers of the order who hâve conformed to its laws and died in good 
standing; and, if it refuses to perform its contract contained in the 
constitution and by-laws, the lawful holder of the benefit certificate 
may hâve recourse to the proper courts to enforce the contract. Do- 
lan v. Court Good Samaritan, 128 Mass. 437. 

Let judgment be entered for the plaintiffs for $2,000, with 6 per 
cent, interest from the first day of January, 1881. 



C. N. Nelson Lumber Go. v. Town of Lorainb. 

(Oircuit Court, W. D. Wisconsin. July 22, 1885.) 

Highway Tax— Wisconsin Towns — Authohity of Electors — Itev. St. Wis. 
1878, H 776, 1240. 

The electors of a town in Wisconsin hâve jurisdiction to raise money to build 
and repair roads, but they cannot in any town in the state raise more than 15 
mills on the dollar, nor in any town having less than 500 inhabitants can they 
raise more than $1,000, nor in any town of two congressional townships, with- 
out regard tothe numberof inhabitants, can they raise more than $2,000, exclu- 
sive of the mill tax authorized to be levied by the supervisors. 

Same — Authority op Supervisors. 

The supervisors are required by Rev. St. Wis. 1878, $ 1240, whether any taxes 
hâve been voted by the electors or not, to levy a tax of from one to seven mills 
on the dollar, and in addition thereto to assess any further amount which may 
hâve been ordered to be assessed by the electors, not exceeding in the whole 15 
mills on the dollar, provided that the amount assessed in towns of less than 500 
inhabitants shall not exceed $1,000 in ail, and in towns of two congressional 
townships $2,000, exclusive of the mill tax. 

Same— Tax Hbi.d Void. 

Where the supervisors assess a road tax in excess of $1,000 in a town of but 
300 inhabilants, they exceed their authority and the tax is void. 

At Law. 

N. H. Clapp and Fayette Marsh, for plaintif!. 
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J. N. Searles, for défendant. 

Bunn, J. This action is brought by the plaintiff, a corporation of 
Minnesota, owning pine lands in this state, to recqver back from the 
town of Loraine the sum of $547.41, paid by it to the collector of said 
towu for a highway tax assessed upon the plaintiff' s logs in 1883. 
The collector of taxes having seized upon certain personal property 
of the plaintiff to satisfy the tax, the plaintiff, under protest, paid 
the tax to save its property, and now brings action against the town 
to recover it back. 

The case has previously been before the court upon a demurrer to 
the first and third counts of the complaint, which was sustained. See 
22 Fed. ëep. 54. It is now submitted upon the second count, and 
the answer thereto, and upon certain stipulations of the attorneys 
for décision by the court, a jury trial having been waived. The 
question presented is one of law, as to whether, upon the facts allegéd 
and the stipulation of the parties, the highway tax levied in the de- 
fendant town is valid ; and this involves a construction of sections 776 
and 1240 of the Eevised Statutes of Wisconsin. Section 776 author- 
izes the qualified electors of each town, at any annual town meeting, 
to vote to raise money for the repair and building of roads and bridges, 
subject to the limitations provided in section 1240. Section 1240, as 
amended by chapter 163, Gen. Laws 1883, after providing that the 
supervisors shall assess a highway poll-tax, provides: 

"(2) The residue of the highway taxes, to an amount not less than one nor 
more than seven mills on the dollar, shall be assessed on the valuation of real 
and personal property in each district; but the supervisors in the several 
towns in this state shall assess any amount of highway tax, additional to the 
amount above authorized, which shall be ordered to be assessed at the next pre- 
ceding annual town meeting, not exceeding fifteen mills on the dollar of such 
valuation. But no town, containing a population of less than five hundred 
inhabitants, shall hereafter levy or collect in any one year a highway tax of 
more than $1,000, Including the amount of money that may be voted at any 
spécial or gênerai town meeting, and the mill tax herein authorized to be 
levied by the supervisors. And no town having two congressional townships 
or more shall levy or collect a tax, exclusive of the mill tax hereinbefore au- 
thorized, of more than two thousand dollars in any one year." 

The facts are thèse : The town electors, at their annual town meet- 
ing, voted a highway tax of seven mills on the dollar of the assessed 
valuation in the town. The supervisors, under section 1240, made an 
assessment of 15 mills on the dollar, or eight mills in addition to the 
amount authorized by the electors. It is alleged in the complaint. 
and stipulated to by counsel, that the amount of highway tax levied 
in the town was $1,740; that the town was comprised of two con- 
gressional townships, and contained not more than 300 inhabitants. 

It iB contended by plaintiff (1) that the supervisors hâve no au- 
thority under the law to assess any amount of highway tax without 
its being voted and authorized by the electors at the annual town 
meeting preceding the levy; (2) that in any event they can only 
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raise 15 mills on the valuation in ail, including that voted by the elect- 
ors, and that in thia case they could add but seven mills to the seven 
mills so previously voted by the electors, making 14 mills in ail; (3) 
that the $1,000 limitation provided in section 1240, Eev. St., as 
amended by chapter 163, Laws 1883, applies to this town, and that 
the tax is void because it exceeds this limit. 

The defendant's contention is (1) that the supervisors may levy a 
highway tax of 15 mills in addition to what the electors previously 
vote, and that the electors may vote a tax of seven mills, making 
the- limit 22 mills; (2) that the $1,000 limitation has no application 
to towns of two congreBsional townships or more. 

Neither plaintif! nor défendant is whoily correct in his construction 
of the statute, and I think the défendant whoily wrong. It seems to 
me the true meaning of thèse statutes, taken together, is this: The 
electors hâve, by section 776, jurisdiction to raise money to build and 
repair roads, subject to ail the limitations contained in section 1240; 
that is to say, they cannot, in any town in the state, raise more than 
15 mills on the dollar, nor in any town having less than 500 inhab- 
itants can they raise more than $1,000, nor in any town of two con- 
gressional townships, without regard to the number of inhabitants, can 
they raise more than $2,000, exclusive of the mill tax authorized to 
be levied by the supervisors. So much for the authority of the elect- 
ors. Now as to the supervisors. By section 1240 they are not 
simply authorized, but required, whether any tax has been voted by 
the electors or not, to levy a tax of from one to seven mills on the dol- 
lar. And, in addition thereto, they are also required to assess any 
further amouni which may hâve been ordered to be assessed by the 
electors, not exceeding in the whole 15 mills on the dollar : provided, 
always, that the arnount assessed in towns of less than 500 inhabitants 
shall not exceed $1,000 in ail, and in towns of two congressional 
townships, $2,000, exclusive of the mill tax; that is to say, the su- 
pervisors, subject to the $1,000 and $2,000 limit, shall assess at 
least one mill on the dollar for highway tax. They may assess seven 
millB on the dollar without any authority from the electors. They 
shall, in addition to the amount which they assess of from one to 
seven mills, assess any further sum voted by the electors, not exceed- 
ing in ail 15 mills on the dollar. 

I think the defendant's contention, that the 15-mills limitation ap- 
plies to the amount which the electors hâve voted, and which the 
supervisors are authorized to add to the seven mills which they, of 
their own authority, hâve power to assess, is clearly wrong. I hâve 
no doubt this limitation applies to the entire amount to be assessed 
by the supervisors, including that voted by the electors. If this con- 
struction be the correct one,then the highest sum the supervisors could 
hâve assessed in this case was 14 mills on the dollar; that is, they 
could only add the seven mills voted by the electors to the seven mills 
which the statute enables the supervisors to assess on their own au- 
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thority. I am also clearly of the opinion that the $1,000 limitation 
applies to this case, and that, in assessing a road tax of $1,740 in a 
town of but 300 inhabitants, the supervisors exceeded their jurisdic- 
tion, and that the tax is invalid. I am the more satisfied that this is 
the true construction from an examination into the history of the 
$1,000 and $2,000 provisions severally. That of $1,000 was first 
adopted in 1869, in chapter 152 of section 22 of the General Laws of 
that year, and remained the only limitation except the 15-mills lim- 
itation until 1878, when, in the General Laws of that year, chapter 
250, the $2,000 limitation was first enacted in such a form as to leave 
very little doubt of its meaning, in connection with the $1,000 lim- 
itation also re-enacted in the same section. 

It seems very clear that from the time of its adoption in 1869 to its 
re-enactment in 1878 the $1,000 limitation applied to ail towns in 
the state having less than 500 population. And it is equally ap- 
parent, I think, that the adoption of the $2,000 limitation by chapter 
250, Laws 1878, does not and was not intended to change the previ- 
ously well-understood meaning of the $1,000 limitation. The re- 
visors changed the form of both provisions in the revision of 1878, 
but not, in my judgment, so as to alter the meaning. The various 
provisions of the statutes referred to, and the changes made, are too 
lengthy to be quoted in full, but may be easily examined by any one 
who may be interested in the question. 

My conclusion is that the limitation of $1,000 is upon every town 
in the state having less than 500 inhabitants. That of $2,000 is 
upon every town, without regard to the number of inhabitants, hav- 
ing two or more congressional townships. There is another distinc- 
tion; the $1,000 limitation is inclusive of the mill tax, while the 
$2,000 limitation is exclusive of the mill tax. Why the législature, 
by the act of 1878, confined the $2,000 limitation to towns of two or 
more congressional townships may not be very apparent; but prob- 
ably it was becanse of the well-known fact that almost ail the old and 
wealthy and thickly settled towns hâve less than two townships, 
while in the north part of the state it will frequently happen that in 
a town of very few inhabitants, and very little wealth or improvement, 
there will be several congressional townships. I think it not unusual 
to bave a town 36 miles long, with a rather sparse settlement, in but 
one congressional township. I hâve known of such towns and bave 
heard of others. But we are not greatly concerned to find a motive 
for the action of the législature in a case where it has expressed itself 
in language so plain as in this. 

I hold the tax in question void because in excess of two of the lim- 
itations above referred to, and that the plaintiff is entitled to recover 
from the défendant town the amount of said tax, $528.47, with inter- 
est at 7 per cent, from the time it was paid to the collector in Sep- 
tember, 1883. 
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Eice and others v. Pbayser and others. 

[Circuit Court, E. D. Arkansas. July 25, 1885.) 

1. Ahkansas Sïatuïb of Assignmests Gonsthued— Possession of Assigned 

Property. 

The statute of Arkansas regulating assignments for Ihe benefit of creditors 
prohibits the assignée f'rom taking possession of the assignée property until he 
gives bond and files an inventory of the property; and a deed of assignaient 
that stipulâtes that the assignée shall take possession of the property before he 
gives the bond and files the inventory, as required by the statute, is void. No 
inquiry is permissible to show that no fraud was intended, or that the statute 
was violated for an honest purpose. 

2. Samk— Notice of Sale. 

The statute provides that the assignée "shall give at least thirty days' no- 
tice " of the sale of assigned property, and a deed that provides for a sale upon 
" twenty days' notice ' ' is void. 

3. Same— Reouirements of Statute Mandatory. 

The provisions of the statute respecting the possession and sale of property 
assigned for the benefit of creditors are mandatory and not direclory, and a 
deed which contravenes thèse provisions is void. 

4. State Décisions Binding on United States Courts. 

The décisions of the suprême court of a staterelating tothevalidity of deeds 
of assignments made in such state are binding on the courts of the United States. 

At Law. 

On the twenty-ninth day of January, 1885, the défendants, Frayser, 
Mitchell & Co., merchants, made an assignaient of ( their stock of mer- 
chandise and other property, for the benefit of their creditors, to L. N. 
Black, trustée. The deed of assignment contains this provision fol- 
lowing the granting clause : "And they hereby deliver the same into 
the possession of said L. N. Black, trustée." And later on it is pro- 
vided : "And it is hereby stipulated that said party of the second part 
shall exécute bond, as required by law, make and file a true and per- 
fect inventory and description of said property, and shall thereupon 
advertise said property for twenty (20) days, by publication in some 
newspaper printed in said Cross county." The statutes of Arkansas 
regulating such assignments contain the following provisions : 

"Sec. 305. In ail cases in which any person shall make an assignment of 
an y property, whether real, personal, mixed, or choses in action, for the pay- 
aient of debts, before the assignée thereof shall be entitled to take possession, 
sell, or in any way manage or control any property so assigned, he shall be 
required to file, in the office of the clerk of the court exercising equity juris- 
diction, a full and complète inventory and description of such property, and 
also to make and exécute a bond to the state of Arkansas in double the esti- 
mated value of the property in said assignment, with good and sufficient se- 
curity, to be approved by the clerk of said court, conditioned that such assignée 
shall exécute the trust conflded to him, sell the property to the best advantage, 
and pay the proceeds thereof to the creditors mentioned in said assignment, 
according to the terms thereof, and faithf ully perform the duties according 
to law. " Act February 16, 1859, § 1, as amended by act February 23, 1883. 
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"Sec. 309. Said assignée shall be required to sell ail the property assigned 
to him for the payment of debts, at public auction, within one hundred and 
twenty days after the exécution of the bond required by this act, and shall 
give at least thirty days' notice of the time and place of such sale; and any 
person damaged by the neglect, waste, or improper conduct of such assignée 
shall be entitled to bring his action on the bond, in the name of the state, for 
the use and beneflt of such person." Act February 16, 1859, § 3; Mansf. 
Dig.219,220. 

The plaintiffs sued out an attachaient against the défendants, and 
attached the property in the possession of the assignée under the deed 
of assignaient, upon the ground that the deed was in contravention 
of the statute and void. 

U. M. à G. B. Rose, for plaintiffs. 

Gréer é Adams, for défendants. 

Caldwell, J. The exécution of the deed, and the delivery of pos- 
session of the property to the assignée under it, were simultaneous 
acts. The deed déclares "they hereby deliver the same into the pos- 
session of said L. N. Black, trustée." A subséquent provision of the 
deed requires the assignée to exécute a bond before he sells the prop- 
erty, but that the deed contemplâtes that the actual possession of the 
property shall pass to the trustée before he exécutes a bond or files an 
inventory, and that the possession did so pass is not controverted. It 
is said by the learned counsel who argued this cause for the défend- 
ants that it has been decided in Clayton v. Johnson, 36 Ark. 407, that 
such a provision in a deed, and possession taken under it, does not 
affect the validity of the assignaient. This is a miseonception of what 
was decided by the court in that case. The court in that case decided 
but three propositions, viz. : (1) That the statute regulating assign- 
ments was constitutional; (2) that the exécution and delivery of the 
deed of assignment vests the légal title to the property in the assignée, 
and entitles him to "aecess" to the property for the purpose of mak- 
ing the inventory, but that he cannot take possession of the property, 
or séll or in any way manage or control it, until he gives the bond and 
files the inventory required by the statute; (3) that the assignor may 
exact releases. 

The défendant in that case migbt, at the trial, hâve raised other ques- 
tions, but thèse were the only questions of lawreserved, and of course 
the court could not pass on any others. It is clear from the later dé- 
cisions of the court that the deed in that case was bad for several 
reasons, and must hâve so been held if the points had been raised. 
The construction of the statute of assignments by the suprême court 
of the state is binding on the courts of the United States. The points 
raised and decided in the case of Clayton v. Johnson are rules of dé- 
cision in this court, but the effect of a stipulation in the deed thàt the 
assignée shall take possession before giving the bond and filing the 
inventory required, or the effect of his taking possession independ- 
ently of any stipulation in the deed, did not arise, and was not con- 
sidered or decided, in that case. The statute is peremptory that the 
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assignée shall not take possession, sell, or in any waymanageorcon- 
trol the property assigned until he has given the bond and filed the 
inventory required. In this respect the statute of this state has no 
counterpart. The suprême court of the state hâve never decided that 
an assignée may lawfully do what the statute expressly says he shall 
not do; or that a deed containing a provision that the assignée shall 
do what the statute, in terms, says he shall not do, is valid. When 
that court decided that the exécution and delivery of the deed passed 
the légal title to the assigned property to the assignée, it seems to hâve 
been taken for granted by some that the right of possession passed 
with the title, without the exécution of the bond and inventory by the 
assignée, and that in some way the provision of the statute on that 
subject had been abrogated. This delusion was speedilyremoved by 
the suprême court. 

In Thatcher v. Franklin, 37 Ark. 64, an assignée who had not given 
bond or filed an inventory brought replevin for the assigned property. 
The circuit court, misinterpreting the case of Clayton v. Johnson, held 
he could recover ; but the suprême court said : 

"But, thougli the deed vested the légal title to the goods in the trustée, 
yet, by the express language in the statute regulating assignments, (Gantt's 
JDig. §§ 385, 387,) before he was entitled to take possession, sell, or in any 
way inanage or control the property assigned, he was obliged to file the sched- 
ule and exécute the bond required by the act. Tins case difliers from the 
case of Clayton v. Johnson, supra. In that case, the trustée filed the schedule 
and executed bond before he brought replevin, as provided by the statute. In 
this case, it appears that the trustée paid no attention to the statute. The 
court below erred inrefusing to charge the jury, as moved by appellants, in 
effect, that plaintift having failed to file the schedule and give bond, as re- 
quired by the statute, could not maintain replevin for the goods," 

This doctrine was affirmed in Falconer v. Hunt, 39 Ark. 68. The 
resuit of the opinions in Clayton v. Johnson and Thatcher v. Frank- 
lin is that the légal title to the property assigned passes to the as- 
signée by the exécution and delivery of the deed of assignment; that 
"he is entitled to access to" the property to make the invoice; but 
that he cannot take possession, and has no right to the possession, 
until he gives bond and files an inventory. Until this is done, the 
assignor must retain the possession of the property. The resuit is 
not a novel one. It often occurs that the légal title to property is in 
one person, and the possession and right of possession in another. 
There never was any excuse for misapprehension on this subject; for 
the court in Clayton v. Johnson were particular to say : "But whether 
the conveyance be of real or personal property, and whether the as- 
signor make and attach to the deed a schedule or not, the assignée 
must file a schedule of the property embraced by the deed before he 
can take possession of, sell, or in any way control or manage it. If 
the property be goods, choses in action, etc., he is entitled te access 
to them for the purpose of making the schedule, if the assignor has 
not attached to the deed a satisfactory one. " 
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The court nere aisunguishes between "possession and 'access, giv- 
ing to each word its appropriate meaning. The term "access," as hère 
used by the court, means liberty to approach and inspect the prop- 
erty, and that is ail the assignée can do until he gives the bond. "Pos- 
session," in the sensé of the statute, means much more than "access." 
"Possession" is that condition of fact under which one can exercise his 
power over a corporeal thing at his pleasure, to the exclusion of ail 
others. Burrill, I,aw Dict. tit. "Possession." This right belongs to 
the assignor until his assignée qualifies. The prohibition in the stat- 
ute is addressed to the assignor as well as the assignée. The one is 
forbidden to give, and the otlier forbidden to take, the possession un- 
til the assignée qualifies himself to receive the possession in the mode 
pointed out by the statute. The statute requires this, and a deed 
which provides the contrary is in the teeth of the statute. The court 
must présume the statute was enacted for some useful purpose. It 
is obvious its purpose was to prevent frauds; and a deed of assign- 
aient directing or authorizing the assignée to aet contrary to an ex- 
press injunction of the statute, renders the deed fraudulent and void 
in law. No inquiry is permissible to show no fraud was intended, or 
that the statute was violated for an honest purpose. See further, on 
this point, Aaronson v. Deutsch, post, 465. 

The statute says the assignée "shall give at least thirty days' no- 
tice of the time and place of" the sale of the assigned property, and 
this deed provides for a sale of the assigned property upon "twenty 
days' " notice. It is admitted that the authority given to the assignée 
to sell upon giving "twenty days' " notice is in contravention of the 
statute; but it is said that this requirement of the statute, as well as 
that relating to the right of the assignée to take possession, is direct- 
ory; and that, if this be not so, the assignée is bound to follow the 
law, notwithstanding the terms of the deed; and that only such pro- 
visions of the deed aB are in conflict with the law are void. Thèse 
arguments are not new. They were addressed to the suprême court 
of this state in Raleigh v. Griffith, 37 Ark. 150, and the court said: 

"In providing for the sale of property, the statute is disregardedin the deed 
of assignment. The législature deemed it expédient, as matter of public pol- 
icy, to require assignées, in gênerai deeds of assignment for the benefit of 
creditors, to sell ail property assigned to thera for the payment of debts, at 
public auction, within one hundred and twenty days after the exécution of 
the bond, etc., on thirty days' notice of the time and place of sale. The stat- 
ute prescribes a mode of sale in this state, and dissenting creditors are not 
bound by a deed made in a direct contravention of a phiin provision of the 
statute." 

In Teah v. Roth, 39 Ark. 66, the court said : 

"The deed empowered the assignées to retail the goods privately for twelve 
months, and then to sell the remnant by public auction. This is in contra- 
vention of our statute of assignments, which directs a public sale within one 
hundred and twenty days after the assignée takes upon himself the exécution 
of the trusts of the assignment. And the légal efîect is to avoid the deed, as 
against non-assenting creditors." 
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The same arguments were addressed to the suprême court of the 
Onited States in Jaffrey v.-McGehee, 107 U. S. 361, S. C. 2 Sup. 
Ct. Eep. 367, — a case appealed from this court, — and that court said : 

"The question presented is, theref ore, this: Is an assignaient for the benefifc 
of creditors, vvhich authorizes the assignée to violate the provisions of the 
statute regulating such assignments, valid and binding on the creditors of 
the assignor? The contention of the appellant is that the assignaient is valid, 
(1) because the discrétion given the assignée by the assignaient leaves him 
at liberty to followthe law; and (2) because, even if the assignaient required 
him to administer the trust in a manner différent from that prescribed by the 
law, only such directions as conflicted with the law would be void, and the 
assignaient itself would remain valid. We think that under the construction 
given the assignaient law by the suprême court of Arkansas in Raleigh v. 
Griffith, 37 Ark. 150, thèse positions cannot be maintained. The effect of 
this décision — and there is no other décision of that court in confliet there- 
with — is that the provisions of the statute respecting the sale of property as- 
signed for the benefit of creditors are mandatory and not directory. It follows 
that the assignaient, which vests the assignée with a discrétion contrary to 
the mandates of the statute, and in effect authorizes him to seli the property 
conveyed thereby in a method not permitted by the statute, must be void ; for 
contracts and conveyances in contravention of the terms or policy of a stat- 
ute will not be sanctioned. Peck v. Burr, 10 N. Y. 294; Macgregor v. Dover & 
D. Ry. Co. 18 Q. B. 618; Jackson v. Davison, 4 Barn. & A. 691; Miller v. 
Post, 1 Allen, 434; Parton v. Hervey, 1 Gray, 119; Hathaway v. Moran, 44 
Me. 67." 

It would seem the assignée is bonnd to observe the terms of the 
deed, though they confliet with the law, because the condition of his 
bond is that he "will exécute the trust confided to him * * * ac- 
cording to the terms thereof." The suprême court of the state has 
laid down the rule that the requirements of the statute regulating as- 
signments are mandatory, and that any stipulation in the deed in 
contravention of thèse requirements avoids the instrument. This 
ruling is in harmony with the gênerai, though not quite uniform, 
doctrine of the authorities, and is binding on this court. Mr. Bur- 
rill says: "The principle that an assignment fraudulent in any of its 
provisions is void in toto is said to be too well established to need 
any référence to authorities to support it." Burrill, Assignm. § 352; 
Pierson v. Manning, 2 Mich. 460; Caldwell v. Williams, 1 Ind. 411; 
Mussey v. Noyés, 26 Vt. 472; Wakeman v. Grover, 4 Paige, 23; S. C. 
11 Wend. 187. And such has been the uniform ruling of this court, 
concurred in by Circuit Judges Dillon and McCbaky. Bartlett v. 
Teah, 1 Fed. Eep. 768; Schoolfield v. Johnson, 11 Fed. Eep. 297. In 
Burrill, Assignm. § 319, it is said: "An assignment may be void 
without being positively fraudulent, as where it fails to comply with 
some merely formai statutory requirement." It is not for the debtor 
to assume that he can devise a better mode of administering the trust 
than that prescribed by the statute; and whenever he has attempted 
to do so the assignment has been adjudged void. An assignée in a 
deed of assignment for the benefit of creditors is not a purchaser for 
value, and has none of the equities of such a purchaser. He must 
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etand on the letter of his deed, and if that is in contravention of the 
law it is void. The deed was fraudulent and void in law, and this 
fact supports the attachaient. Dodd v. Martin, 15 Fed. Eep. 338; 
Whedbee v. Stewart, 40 Md. 414; Teah v. Roth, 39 Ark. 66. 



Aaronson v. Deutsch. 
{Circuit Court, E. D. Arkansas. «luly 25, 1885.) 

1. Akkansas Statute op Absignments — Possession op Assi&ned Pkoperty. 

Under the Arkansas statute, if the parties to a deed of assignment for the 
benent of creditors agrée, at the time of the exécution of the deed, that the 
possession of the property assigned shall be delivered to the assignée before he 
bas given the bond and filed "the inventory required by law, and that agree- 
ment is carried into effect, it avoids the deed, and is good ground for an attach- 
aient against the debtor. 

2. Rôle as to Validity op Deeds Valid en Their Inception— Does not Ap- 

FLY, WHEN. 

The rule that a deed valid in its inception will not be rendered invalid by 
any subséquent fraudulent or illégal act of the parties has no application 
when the fraudulent or illégal act is the consummation of an illégal agreement 
made contemporaneously with the deed. In such case the illégal act is part of 
the original design, and the deed is void ab initio. 

At Law. 

T. B. Martin, J. M. Taylor, and Oohn dt Cohn, for plaintiff. 

W. E. Hemingway, for défendant. 

Caldwell, J. This case turns upon the validity of a deed of as- 
signaient for the benent of creditors. Much of what is said in the 
opinion in the case of Rice v. Frayser, ante, 460, is applicable to this 
case also. There are sorne points of différence which will be noticed. 
The plaintiff claims the deed of assignaient is fraudulent in fact, and 
that it is void by reason of an agreement, carried into effect, to trans- 
fer the possession of the property to the assignée upon the delivery 
of the deed, and before the latter had given the bond and filed the in- 
ventory required by law. There is much in the évidence tending to 
show that the assignaient, which prefers a relative of the debtor for 
a sam sufficient to swallow up the whole estate, was one step in a 
scheme to delay and defraud his creditors. It does not matter that 
the assignée was not a party to this scheme. He does not stand on 
the footing of a purchaser for value, and his participation in the 
fraudulent purpose does not hâve to be shown. But, in fact, he did 
agrée to and participate in an act which waB in violation of the stat- 
ute, and therefore a frand upon the law. 

It was the understanding of thé parties to the deed that possession 

of the assigned property should be delivered to the assignée upon 

the exécution and delivery of the deed, and before the assignée had 

qualified by giving bond and filing an inventory. Accordingly, im- 

v.24F,no.8— 30 
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mediately after the exécution of the deed tne assignor put the as» 
signée in possession of the property. The key to the store-houso con- 
taining the property, and the property itself, was delivered to the as- 
signée; the assignor withdrew from the place and abandoned ail 
watch or care over the property, leaving the assignée to exercise ab- 
solute and unrestricted dominion over it. The assignée had not given 
bond and filed the inventory up to the time the goods were attached. 
The contention of the learned counsel for the défendant is that, be- 
cause this illégal understanding and action of the parties was not in 
ternis provided for in the deed, the validity of the assignaient is not 
affected thereby ; and that the wrongful possession of the assignée 
waB a matter oceurring subséquent to the exécution of the deed, and 
cannot affect its validity. The mère act of taking possession was 
subséquent to the exécution of the deed; but it was donein pursuance 
of an understanding had at the time of the exécution of the deed, and 
when that fact is shown, its légal effect is the same as if the deed had 
provided for it. When the parties to the deed enter into an agree- 
ment to do an act in violation of the requirements of the statute of 
assignments, and that agreement finds expression in the deed, the 
instrument is fraudulent and void in law upon its face. Where such 
an agreement is made, but is not disclosed on the face of the deed, 
it must be proved; and when it is proved, and it is also shown that 
the parties are carrying out their illégal purpose, the effect upon the 
validity of the assignaient is precisely the same as if the illégal pur- 
pose had been declared on the face of the deed. 

The rule which the défendant seeks to invoke, that a deed valid in 
its inception will not be rendered invalid by any subséquent fraudu- 
lent or illégal act of the parties, has no application where the fraud- 
ulent or illégal act is the consummation of an illégal agreement 
made contemporaneously with the deed; and the rule must be taken 
as not intended to deny that such subséquent acts may renect light 
back upon the original intent, and help us to ascertain that correctly; 
and if the illégal acts are part of the original design, the deed is void 
ab initia, tihultz v. Hoagland, 85 N. -Y. 464. Where the assign- 
aient is tainted with either moral or légal fraud, the property does 
not pass. Burrill, Assignm. § 501. In the brief filed by defendant's 
counsel it is said : 

"To place an assignée in possession of goods, without bond or inventory, 
puts it in his power to defraud creditors; lie may make way with or secrète 
the goods, if lie oan do so without the creditors' knowledge, but ne has less 
power to do it than the debtov, for if he is seen doing it, being the trustée of 
the creditors, they through chancery can control his conduct and enforce their 
rights." 

Spéculation as to the efScacy of the statutory provision in question, 
to prevent fraud, is bootless. Ita lex scripta est. Courts must give it 
effect. And a deliberate agreement, in or out of the deed, made at the 
time and carried into effect, to vioiate the statute, Is a fraud upon the 
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statute, and a fraud upon the légal rights of creditors, which the law 
will redress by removing the fraudulent barrier to the assertion of their 
iegal rights against their debtor. It is useless to inquire whether 
equity eould give relief in such case. Conceding that it could, its juris- 
diction is not exclusive, and it is certain that the parties to the fraud 
cannot insist that those injured by it shall be denied redress at law on 
their légal demands. The case of Clayton v. Johnson, 36 Ark. 406, 
gives no sanction to the proposition that where an assignment is void 
for matter either in or dehors the deed, that creditors must appeal to a 
court of equity to purge it of the fraud, conform it to the law and the 
court's ideas of justice, and enforce it as thus reformed. Ail the court 
said in that case about invoking the powers of the court of equity 
was to announce the familiar rule that where the assignment was 
valid, and the assignée failed to qualify, the creditors might apply to 
chancery for the appointaient of an assignée who would qualify and 
exécute the trust. See page 422 of opinion. Undoubtedly, if a trust 
is once properly created, the courts will not allow it to fail for want of 
a trustée. But it was never heard that a court of equity could méta- 
morphose a void deed or trust into a valid one. But argument on 
this question, in this state, was set at rest by the judgment of the 
suprême court in Teah v. Roth, 39 Ark. 66. That was a case in which 
the deed authorized the assignée to sell the assigned property in a 
mode différent from that prescribed by the statute. The creditors of 
the assignor^ believing this rendered the deed fraudulent and void, and 
that it constituted a good ground of attachment, sued out an attach- 
ment and levied on the assigned property in the hands of the as- 
signée. The court say : 

"Smith, J. In thèse cases the plaintiffs brought actions against the maker 
of an assignment for the benefit of certain enuinerated creditors, and caused 
attachments to be levied upon portions of the stock of goods assigned. The 
défendant interposed no défense to the merits, but contested the ground of 
attachment, which was that he had fraudulently disposed of her property; 
the fraud relied upon being the making of said assignment. The attach- 
ments were sustained, and we afflrm the judgments belovv upon the authoritv 
of Raleigh v. Qriffith, 37 Ark. 150." 

The court gave no considération to the suggestion that it was the 
duty of non-assenting creditors to file a bill to perfect a void assign- 
ment. The laws of this state are exceedingly libéral to debtors in the 
matter of assignments for the benefit of their creditors. They may 
make préférences, exact releases, and appoint their own assignée. 
They may, in a word, make their own bankrupt law. In view of thèse 
large powers of the debtor, the législature has prescribed a few whole- 
some rules for the protection of the creditors, and thèse the debtor 
cannot strike down or évade with impunity. They are mandatory, 
and any stipulation in the deed, or any agreement of the parties to 
the deed at the time of making it, carried into effect, contravening 
them, annuls the assignment. Bice v. Frayser, ante, 460. 
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In re Stowell and others. 

(District Court, N. D. New York. July, 1885.) 

Bankruptcy — Composition — Vested Rights— Injtwction — Lâches. 

An order in composition proceedings, based upon a resolution passed by the 
requisite majority of the creditors, cannot deprive a non-consenting creditor of 
a vested right with which the bankruptcy court lias no power otherwise to in- 
terfère. 

Motion for an Injunction. 

On the seventh of June, 1876, the bankrupts above named made 
an assignment to Samuel W. Perry, pursuant to the statutes of New 
York, for the benefit of their creditors. The assignée duly qualified 
and eutered upon the duties of his trust. On the twenty-second of 
August, 1883, Perry died. The petitioners are his executors. On 
the fourteenth of February, 1878, a year and eight months after the 
assignment, a voluntary pétition in bankruptcy M'as filed by the 
Stowells in this court, and on the twenty-seventh of the same month 
they were adjudicated bankrupts. On the first of April, 1878, the 
bankrupts submitted a proposition for composition under the bank- 
rupt act, by the terms of which they agreed to pay to their creditors 
20 cents on the dollar, upon condition that the creditors would re- 
lease and discharge whatever right they had in the property there- 
tofore assigned to Perry, and consent that it be restored to the bank- 
rupts. This offer was accepted, and the condition duly agreed to by 
the requisite majority of creditors. The assignée, and the firm of 
Fraser, Bell & Loughran, the creditors who oppose this pétition, had 
due notice of ail the bankruptcy and composition proceedings; their 
names, addresses, and indebtedness appearing in the statement pro- 
• duced by the bankrupts at the meeting of creditors, as required by the 
bankrupt law. On the sixteenth of April, 1879, this court made an 
order that the resolution accepting the said composition be recorded, 
and that the statement of assets and debts be filed. Thereafter ail 
the creditors were paid, except Fraser, Bell & Loughran, who declined 
to receive the 20 cents upon their indebtedness, which was duly ten- 
dered them. After the creditors were ail paid and the tender made, 
Perry turned over to the bankrupts ail the property and assets which 
had been assigned to him. 

Fraser, Bell & Loughran are now seeking to hâve the petitioners 
substituted as the représentatives of Perry, for the purpose of com- 
pelling them to account for the property received by him under the 
assignment. On the second of August, 1881, there was entered an 
order of the county judge of Chemung county, deciding that Perry 
was excused from rendering a further account, upon the ground that 
he was justified, after the composition proceedings, in turning over 
the property in his hands to the bankrupts. Upon an appeal te the 
gênerai term of the suprême court this order of the county judge was 
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reversed, and, upon an appeal by the assignée to the court of appeals, 
that court dismissed the case upon the ground that the order was not 
appealable. The county judge, therefore, considéra it his duty, under 
the décision of the gênerai term, to proceed with the accounting. The 
petitioners ask for an order staying the proceedings before the county 
judge, insisting that manyof the factsnow presented werenot before 
the gênerai term. 

Gabriel L. Smith and Robert H. McClellan, for petitioners. 

lloswell B. Moss, for creditors. 

Coxe, J. It is not deemed necessary to enter upon an extended 
discussion of the questions presented by this motion. The opposing 
views are maintained with great clearness and ability in the conflict- 
ing opinions delivered in the state courts. Little additional light, 
therefore, can be thrown upon the controversy. See In re Stowell, 
26 Hun, (New York Sup. Ct. E.) 258. At the outset the petitioners 
are confronted with the proposition that the assignment to Perry was 
valid. This is the broad foundation upon which the creditors con- 
struct their argument. When the pétition in bankruptcy was filed, 
the assignment had been in existence 20 montas. It was not pref- 
erential. The assignée in bankruptcy could not hâve attacked it suc- 
cessfully. A bill filed by him for that purpose, the dates appearing, 
would hâve been held bad on demurrer. The assignment was un- 
impeachable. Not only so, but the bankruptcy court had no juris- 
diction of the assigned property. This difficulty could not be rem- 
edied by a majority of the creditors. They could deal with property 
and rights within the control of the bankruptcy court. They could, 
by their voluntary action, release their interests, respectively, in other 
property, and estop themselves from asserting claims thereto. But 
the majority could not in this manner trample upon the privilèges 
of the minority. The dissentient creditors hère had acquired an 
équitable interest in the assigned property. The court had no power 
to deprive them of this right. The other creditors had no such power. 
They could dispose of their own property, but not in invitum of the 
property of others. Thèse creditors are not bound. They consented 
to nothing. They ignored the composition proceedings. But it is 
said that the debt is satisfied, and that ail remédies, rights and 
privilèges incident thereto perish with it. Undoubtedly the debt is 
discharged so far as the debtors are concerned. The creditors can 
no longer pursue the bankrupts personally, but the right to demand 
that the property set aside for their benefifc shall be applied for that 
purpose is by no means relinquished. 

The simple question, then, is, does an order in composition preceed- 
ings, based upon a 'resolution passed by the requisite majority of the 
creditors, deprive a non-consenting creditor of a vested right with 
which the bankruptcy court has no power otherwise to interfère ? I 
am constrained to answer this question in the négative. 

The petitioners fnrther contend that thèse creditors are estopped by 
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their own lâches. They had, it is said, full notice of the composition 
proceedings. They knëw, or could hâve known, of each successive 
etep as it was taken, yet they made no sign. No objection was in- 
terposed, no suggestion made to the court, no warning given to the 
assignée. They stood by and saw the composition resolution carried 
out in good faith by the court, the bankrupts, the assignée, and the 
other creditors without dissent, and cannot now be permitted to set 
in motion maehinery calculated to give them an unfair advantage, and 
affect injurionsly the rights of innocent parties. This ia the argu- 
ment. It is certainly persuasive, and would, quite likely, be control- 
ling, were it not that the question, being jurisdictional in eharacter, 
cannot be affected by the mère inertness and the silence of the cred- 
itors; and further, an examination of the papers discloses the fact 
that the proceedings in the county court were commenced only four 
days afber the pétition in bankruptcy was filed. At the date of the 
final order in composition, at the very time the assignée delivered back 
the property to the bankrupts, a motion was pending, at the instance 
of Fraser, Bell & Loughran, to compel him to account, and to pun- 
ish him for contempt in not having accounted before. He had, then, 
direct and positive notice of the position of thèse creditors, and can- 
not now be heard to say that he was entrapped, or that he proceeded 
in ignorance of their hostile attitude towards him. He was perfectly 
aware of the situation, acted with full knowledge, and, knowing what 
risk he ran, concluded to assume it. 

It would, in such circumstances, be an arbitrary assumption of 
power to permit the Bummary writ of injunction (which should neve» 
issue in a doubtful case) to go out against creditors who bave a dé- 
cision of the suprême court of New York in their favor, and thus, in 
effect, restrain a state tribunal which bas had j'urisdiction of the con- 
troversy for more than seven years, and which is fully compétent to 
to protect the rights of ail parties concerned. 

The motion must therefore be dehied. 



Smith and another v. Sands and another. 

(Circuit Court, W. D. Micliigan, 8. D. April 11, 1885.) 

Patents for Inventions — Manufacture and Sale of One Machine — Use bt 
Pukchasœk — Rbmedy of Patentée. 

P. manufacturée! a single machine protected bycomplainant's patent, and 8. 
bought the machine and continued to use it in hissaw-mill fordisposingof the 
saw-dust and refuse ot the mill, the purpose for -which it was intended. Held, 
that the extent of the injury to complainant was the royalty or proper licensa 
for the use of the machine, that he had an adéquate remedy *>y action at law, 
and that tae biil for an injunction and accounting should be dismissed. 
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In Equity. Demurrer to the bill of complaint. 

Keating & Dickerman, for complainants, Edward Taggart, of 
counsel. 

A. V. McAlvy, for défendants. 

Withey, J. The demurrer filed to the bill of complaint is for the 
misjoinder of the défendants. At the time of the argument the de- 
fendants' counsel was permitted to présent, ore tenus, the additional 
ground that the bill fails to state a case for equity jurisdiction. Inas- 
much as this last ground of demurrer is believed to be well taken, the 
question as to a misjoinder will not be considered. 

In substance the bill of complaint states that complainants are own- 
ers of certain letters patent for machines and devices for burning the 
saw-dust and refuse of saw-mills, that they hâve put the machines into 
practical use, and that the public has long acquiesced in their exclusive 
right to the Bame. The défendants, without license or permit, hâve 
unlawfully made, or caused to be made, sold, and used infringing 
machines; particularly that défendant Peters erected one infringing 
machine about July 15, 1881, and sold the same to défendant Sands, 
who has ever since used such infringing machine, and that said de- 
fendants still continue so to do in défiance of your orators' said rights, 
whatever that may mean. The bill states that the complainants hâve 
been damaged and suffered large loss of profits, to-wit, to the amount 
of $10,000; that the défendants hâve been requested to refrain from 
"such infringement," but they still continue the infringement and 
wrongful acts aforesaid. The prayer is for an accounting as to profits 
and damages, and for an injunction. 

So far as the matters stated in the bill are well pleaded, the demur- 
rer admits them to be true. Accordingly, it appears that the défend- 
ant Peters, by making and selling the infringing machine for use, 
iufringed the exclusive patented rights of the complainant. and so 
did the défendant Sands by using the infringing machine, and both 
are undoubtedly liable for the injury in an action at law. But the 
défendant Peters manufactured but the one machine, which was in 
July, 1881, more than three years before the bill of complaint was 
filed, in September, 1884, and there is no claim that he threatens or 
gives out that he shall repeat the wrongful act by making another. 
As to him, therefore, no ground exists either for asking or granting 
an injunction, and the bill of complaint states no ground for enter- 
taining jurisdiction by a court of equity, if there is no cause for an 
injunction, so far as regards the défendant Peters. 

How is it as to the défendant Sands? He bought, and has con- 
tinued to use, the one infringing machine. It is used only in his saw- 
mill for disposing of the saw-dust and refuse of the mill; it is not 
employed in the manufacture of any article or thing for market or 
for sale, and it is for the interest of complainants that ail saw-mills 
use their patented machines, provided they are paid the price of a 
license. The estent of their injury for using a single machine in- 
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fringïng their patents is the royalty or a suitable license fee. When 
once they hâve been paid the price or value of a license, they hâve 
received the full measure of the "actual damage" they suffer for any 
particular infringing machine used by another, and it is the full 
remedy they are entitled to, except a court may treble the actual 
damages if the circumstances justify it. Such damages once recov- 
ered would be a bar to a subséquent suit for further damages, no 
matter how long the infringing machine is used by Sands subséquent 
to sueh recovery, because the injury for the particular wrongful act 
of using the one machine is complète and has by such recovery been 
fully compensated. The infringement is not one where there is a 
damaging and constantly increasing compétition and loss of profits, 
and hence there is no irréparable injury to the complainants, and 
no occasion to exercise the power of an injunction to restrain or pre- 
vent a multiplicity of suits. As has been said, complainants by an 
action at law against the respective défendants can recover full com- 
pensation for the infringements. The only wrong done is the non- 
payment of suitable license money, and the indeànite use by Sands 
of this same infringing machine vfill give no right to demand more. 

It is conceded that courts of equity hâve assumed jurisdiction in 
similar cases as the one presented by this bill of complaint. Howe 
v. Newton, 2 Fish. 534, Morris v. Loivell Manufg Co. 3 Fish. 68-70, 
and Blake v. Greenwood Cemetery, 3 Bann. & A. 112, are among them. 
But Justice Gbieb, at the circuit, refused an injunetion, andintimated 
very clearly that a court of equity does not hâve jurisdiction in cases 
like this one; that the remedy is at law. Sanders v. Logan, 2 Fish. 
167. The bill in that case was dismissed on another ground. Since 
Root v. Raïlway Co. 105 U. S. 189, was decided, in wbich Mr. Justice 
Matthews reviews the patent laws and the décisions under them, 
showing when the remedy is in equity and when the sole remedy is in 
a court oï law, for the infringement of letters patent, no court of 
equity, it is believed, would assume jurisdiction in a case like this, or 
in either of the cases cited above. 

The demurrer is sustained for the reason stated, that there is no 
case for équitable jurisdiction under the statements of the bill of com- 
plaint. 



The M. Vandercook. 

{District Court, D. New Jersey. June 30, 1885.) 

1. SAiiVAGK Service— Hell Gâte— Towage— Award. 

On May 4, 1884, the M. Vandercook was bound through Hell Gâte to the eity 
of New York, the tide running a strong ebb. When she reached a point in 
said Hell Gâte abreastof Mood rock she broke her shaft and lost lier propeller, 
by reason of which she became perfectly helpless, and was in danger of and 
would hâve gone ashore, and filled and sunk, as the channel of Hell Gâte is 
dangerous, full of rocks, through which the tide rushes with great velocity, 
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and she could not anclior therein. The tug Gratitude went to her rescue, and 
towed her saf e]y to Jersey City ; in so doing subjecting herself to the risk of 
getting ashore and sinking. Held, a salvage service, but one of low grade, and 
that the amount of $60 contracted to be paid was a fair compensation for the 
service rendered by the Gratitude. 

2. Same— Assignment op Claim for Salvage— Maritime Lien. 

The assignraent of a debt (such as claim for salvage agreed to be paid) se- 
cured by a maritime lien will carry the security with the claim when the par- 
ties so intend. 

3. Same — Priority of Liens. 

A claim for salvage service has a priority of rank over claims for repairs and 
materials. 

4. Mabitimb Lien— Master's Claim for Wages. 

A claim of a master for wages is not an admiralty lien. 

5. Same — Négligent Towage — Tokt — Priority op Lien. 

A claim for damages to a vessel and hèr cargo, caused by the négligence of a 
tug while towing her in pursuance of a contract, has priority of payrnent over 
liens for repairs and supplies to the offending vessel. 

6. Bame— Supplies— Repairs. 

Claims l'or supplies and repairs stand in the same grade, and in this case are 
to be paid pro rata out of the residue of the f und in court af ter payrnent of the 
claims for salvage, and for the tort of the tug. 

In Admiralty. 

Alexander & Ash, for libelants Davies & Eussell. 

Carpenter é Mosher, for libelants Jas. Me Williams and others. 

Bedle, Muirheid ê McGee, for libelant Whitman B. Littlefield, and 
other libelants. 

See Bros., for other libelants. 

Nixon, J. A number of libels hâve been filed against the steam- 
tug M. Vandercook, and the commissioner has reported the amounts 
found due upon the respective claims. The boat was sold, and the 
net proceeds are now in the registry of the court. The amount, after 
the payrnent of liens for wages, is $1,974.41, which is wholly inadé- 
quate to pay ail the claims found due; and the question to be deter- 
mined is, in what order shall they be liquidated, and which, if any, 
are entitled to préférence ? 

1. We hâve the pétition of Davies & Eussell, praying that $60 
be awarded to them, out of the proceeds of the sale, for a salvage 
service rendered to the tug. Two objections are made to the allow- 
ance : (1) Beeause the service was not, in fact, a salvage service; and 
(2) beeause the petitioners are assignées of the party who performed 
the service, and therefore hâve no lien. 

As to the first, no évidence has been taken, but the respective par- 
ties hâve agreed that the statement of the service, as set forth in the 
pétition, shall stand as true, and in the place of evidenqe. It is there 
alleged that on the fourth of May, 1884, Eunice A. Dooley and G. 
N. Milliken were the owners of the steam-tug Gratitude; that on that 
day the tug M. Vandercook was bound tbrough Hell Gat© to the city 
of New York, the tide running a strong ebb; that when she reached 
a point in said Hell Gâte about abreast of Flood rock she broke her 
ehaft and lost her propeller; that by reason of said accident Bhe be- 
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came perfectly helpless, and was in danger of and would hâve gone 
ashore, and nlled and sunk; that Hell Gâte is a dangerous channel, 
full of rocks, through which the tide rushes with great velocity, and 
in which the said tug could not anchor, and was entirely at the mercy 
of the tide; tbat while in this helpless condition the tug Gratitude 
went to lier assistance and took her in tow, rescued her from her 
péril, and safely brought her to Jersey City; that the Gratitude, in 
rendering the services aforesaid, subjected herself to the risk of get- 
ting ashore and sinking; that the owners of the M. Vandercook agreed 
to pay the owners of the Gratitude for said salvage services the sum of 
$60, no part of which has been paid, although payment has been 
demanded, and that before the commencement of said proceedings 
the owners of the tug Gratitude duly assigned their claim, together 
with thoir lien upon the M. Yandercook therefor, for a valuable con- 
sidération, to said petitioner. 

It appears from this that the tug was in some péril, was helpless 
from an accident to her machinery, and was in a dangerous locality, 
and the service rendered was necessary for her safety. It is thus 
brought within the category of a salvage service, but having none of 
the ingrédients which warrant a large allowance. A libéral charge 
for towage wûuld almost meet the case. Under the circumstances, 
$60 would not seem to be unreasonable, especially as that was the 
sum which the parties interested agreed upon at the time as a proper 
compensation. 

As to the second, there is no reason in principle why the assignment 
of a debt, secured by a maritime lien should not carry the security with 
the claim, where the parties so intend. The debtor is not injured by it, 
and the creditor is greatly benefited. The question was carefully ex- 
amined by Judge Lowell in The SarahJ.Weed, 2 Low. 555, and I 
see no good reason to doubt the correctness of his conclusion, that in 
the assignment of a maritime lien the rights and remédies of the 
original creditors pass to the assignée. See, also, The Liberty No. 4, 
7 Fed. Kep. 231. A claim for salvage service has a priority of rank 
over claims for repairs and materials, and a decree must be entered 
for the payment of the $60, and costs. 

2. The next inquiry is whether the claim of Whitman E. Little- 
field for wages is an admirality lien which is entitled to payment out 
of the fund in the registry. In his testimony he describes hiniself 
as the mate of the tug; but it is alleged by the contesting libelants 
that he was in fact the master, and as such has no lien for his wages. 
He appears in that relation on the enrollment of the vessel, and on 
taking out their papers in the custom-house he makes the usual mas- 
ter's oath. But it is claimed that his position, and the usual course 
of business of thèse tugs, are peculiar, and that the reasons which are 
ordinarily assigned why the master should hâve no lien for his wages 
do not apply in his case. He makes no contracts; he has no voice 
in procuring business or freights; he receives no moneys for tow- 
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âge service or for freights; but is in ail thèse respects subject to the 
control of the owner. There would be much force in this if the re- 
ceipts of the earnings of the boat were the only ground on which the 
law dénies a lien to the master. Following the rule of the Bnglish 
admiralfcy, the courts of this country, from the earliest times, hâve 
held that the master should not be classed with the seamen in hav- 
ing the privilège against the ship for the payment of wages. Vari- 
ous reasons hâve been assigned for this by elementary writers and 
learned judges. Mr. Justice Stoby, in Willard v. Dorr, 3 Mason, 92, 
says that it has generally been ascribed to the faet that the master, 
when he contracta, trusts to the personal crédit of the owner, — not 
quoting, but doubtless following, Sir William Scott, in The Favour- 
ite, 2 C. Eob. 232, who states that the master, when he hires, is 
supposed to stand on the security of his personal contract. In The 
Grand Turk, 1 Paine, 73, Livingston, J., remarks that, in addition 
to the foregoing reason, the master is not allowed a lien for his wages 
on account of the inconvenience and expense to which owners might 
be subjected if, in every dispute with the master, he could take their 
vessel out of their hands and thus compel them to submit to im- 
proper charges. 

I am of the opinion that, under the circumstances of the case, the 
libelant must be treated as the master, and that his claim for wages 
is not an admirai ty lien. 

The claim of James Me Williams and others for damages to libel- 
ants' boat, Two Brothers, and her cargo, caused by the négligence of 
the tug in towing, raises the question whether such a claim has prior- 
ity of payment over liens for repairs and supplies to the offend- 
ing vessel. The libel allèges that the M. Vandercook took the Two 
Brothers in tow at Jersey City on December 17, 1884, to safely tow 
her, with other boats, to New Haven, in Connecticut; that the Two 
Brothers was placed on the port side of the tug, and two other boats 
on the starboard side; that the tug and tow proceeded up the East 
river, andat about 5 o'clock a. m. reached a port on East river near 
the foot of North Ninth street, Brooklyn, where the tug was put ir to 
pick up other boats for the tow; that at the time the weather was 
clear and a flood-tide running, and that in proceeding to said pier the 
steam-tug, in rounding the tow to, was so carelessly and negligently 
managed that libelants' boat was brought violently in collision with 
the dock or pier below the foot of North Ninth street, the port side 
of said boat striking the corner of the pier about 15 feet from her 
stern, breaking in her side and deck, and twisting the boat out of 
sbape, and caùsing her to leak badly; thàt the pumps were manned 
and the boat taken into the slip, when it was found that she had 
three feet of water in her hold; that by constant work the water was 
reduced by 2 p. m. to about 18 inches, and the said boat and cargo were 
towed by another tug back to Jersey City, where, for the safety of the 
boat and cargo, she was put upon the flats. The parties hâve stipu- 
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lated that the allégations of the libel are true, and that the damages 
amount to $821.76, as reported by the commissioner. 

Did thèse damages arise ex contractu or ex delicto ? The proctors 
for the contestants insist that it is in no sensé a collision case, in 
which, it is conceded, the claim would be of a higher rank and take 
préférence over claims for supplies and repairs. Their contention is 
that the action of the libelant is for damages sustained by reason of 
a breach of a towage contract, and hence has no priority over any 
other claim founded on a contract; and they rely upon the cases of 
The Samuel J. Christian, 16 Fed. Éep. 796, in the Eastern district of 
New York, and The Grapeshot, 22 Fed. Eep. 123, in the Southern 
district of New York, to sustain their view. 

I hâve so much respect for the opinion of thèse learned judges in 
admiralty causes, and am so fully persuaded of the importance of a 
harmony of judgment and procédure in districts so contiguous, that 
I hâve examined thèse cases withgreat care, and am sorry that I am 
not able to concur in the conclusion to which they hâve arrived. 
They do not seem to me to be consistent with other décisions in the 
same districts, or in other districts, or in the suprême court of the 
United States. 

The nature of a suit in the admiralty, brought to recover damages 
for injuries done to a vessel by négligent towage, was fully discussed 
before Judge Blatchfokd in the case of The Brooklyn, 2 Ben. 547. 
The jurisdiction of the court in that case depended upon whether the 
action was for a tort sounding in damages, or for damages arising 
from the breach of a contract. It was held to be the former, and the 
judge, in his opinion, states that — 

" The f aet that the steam-boat was at the time of the loss engaged in towing 
the canal-boat under a contract of towage, either express or irnplied, does not 
make the négligent and careless navigation of the steam-boat in performing 
such towage any the less a tort towards the canal-boat, or lier cargo, if in- 
jured thereby, than it would hâve been towards a third and stranger vessel 
which should hâve been injured thereby. Nor does the fact that such négli- 
gent navigation may be a breach of the contract of towage make it any the 
less a tort towards the canal-boat or her cargo if injured thereby. This view 
is sustainable entirely aside from any of the doctrines upon which the cases 
in regard to pure contracts are placed. In cases of contracts of affreightment, 
and contracts for supplies, the obligation of the delinquent resta wholly upon 
the contract, and arises wholly out of it. In the présent case, the obligation 
of the steam-boat not to commit a tort against the canal-boat did not arise out 
of the contract of towage, any more than the obligation of a third vessel, meet- 
ing the canal-boat on her trip, not to collide with her, arose out of such con- 
tract, or out of any contract. The obligation of the steam-boat not to commit 
such tort arose outof the principle applicable in ail cases of tort, sic utere tuo 
ut alienum lœdas non. Her duty did not resuit from the considération paid, 
or to be paid, for the towage. It was imposed by the law, and would hâve 
existed even though her service had been gratuitous." 

Two years afterwards a similar question arose before the same 
judge in The Deer, 4 Ben. 355, and he reaffirms the doctrine held in 
the case of The Brooklyn, e&ying: 
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"If the steam-boat was négligent in her navigation in towing the barge, 
whether she was towing under a contract of towage or not, she was as much 
guilty of a tort, if the barge was injured through such négligence, as she 
would hâve been towards a third and strange vessel, which should hâve been 
injured through such négligence. Her duty not to be guilty of such négli- 
gence was imposed by the law, and existed even though the service of tow- 
ing was gratuitous. The barge being lawf ully where she was, the steam-boat 
owed a duty towards her, independent of any contract of towage, and is lia- 
ble for any damages to her caused by négligent navigation, to the same ex- 
tent that the steam-boat would be liable for such négligent navigation to ;i 
vessel which she was not towing." 

To the like effect is the dictum of the same judge in the récent case of 
The Frank G. Fowler, 17 Fed. Bep. 655, and which has been strangely 
quoted by the proctors of the contesting libelants to support the doc- 
trine that damages for négligence in towing are ex contractu and not 
ex delicto. The case was before the circuit court on appeal, and the 
only question was whether the district court had erred in holding 
that a subséquent claim for damages arising from négligent towage 
was entitled to priority of payment over an older claim of the same 
nature and character. The circuit court reversed the district court, 
and decided that the earlier claim should be first paid. In the course 
of his opinion the circuit judge repudiated the notion that claims of 
this sort arose out of the contract for towage, and said that he could 
not consider them other than claims sounding in damages for a tort. 

The case of The Liberty No. 4, 1 Fed. Eep. 226, in the Southern 
district of Ohio, was this: The owners of the steam-tug Liberty en- 
tered into a contract to tow the barge Speed, with a cargo of sait, 
from Pomeroy, Ohio, to the port of Cincinnati. The cargo had been 
insured by the libelants, and upon its total loss on the Ohio river, 
while proceeding on the voyage, they paid to the owner the amount 
of the insurance, and filed a libel against the Liberty for damages sus- 
tained from négligent and careless towing. On exceptions to the libel 
for not stating facts sufficient to constitute a cause of action, Judge 
Swing overruled the exceptions, holding that such an action by the 
insurance companies to recover for the loss occasioned by négligence 
was not an action upon a contract. He says, (page 228:) 

"If this is an action brought upon a contract, then, as between the libel- 
ants and the steam-boat Liberty jSTo. 4, there is no privity in law. Is the libel, 
however, sounding in contract or is .t in tort? The libel sets out the cou- 
tracts, but that is more as a history of the matter than as a foundation for 
the action. 1 think the libel is one against the défendant, not for the viola- 
tion of a contract which it had entered into, but it is a libel for the wrong- 
ful and négligent acts of the défendant in failing to carry out what it was 
bound to when it undertook to tow the barge to Cincinnati." 

The same question was before the suprême court in the case of The 
Quickstep, 9 Wall. 665, on an appeal from the circuit court of the 
United States for the Southern district of New York. The libel alleged 
a contract with the steam-tug Quickstep to tow the canal-boat Citizen 
from New York to New Brunswick, New Jersey, for a stipulated priée, 
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and négligence in the towing, whereby an injury vas done to the canal - 
boat and her cargo ; and it claimed damages for the loss sustained. 
Mr. Justice Davis, speaking for the court, in the course of his opinion 
said: 

"The libel was not flled to recover damages for a breaeh of a contract, as is 
contended, but to obtain compensation for the commission of a tort. It is 
true, it asserts a contract of towage, but this done by way of inducement to 
the real grievance complained of , which is the wrong suffered by the libelant 
in the destruction of his boat by the carelessness and mismanagement of the 
captain of the Quickstep." 

The claims, then, being ex délie to and not ex contractu, they hâve 
a higher rank, and should be paid before the claims for repairs and 
supplies. I think this is a settled doctrine in the American as well 
as the English admiralty, notwithstanding some récent attempts to 
call it in question. In Abb. Shipp. 533, (lOth Eng. Ed.,) it is said: 

"The maritime lien of damages, originating in the wrong of the masterand 
crew of the vessel in fault, and founded on considérations of public policy for 
the prévention of careless navigation, takes precedence * * * of liens ex 
contractu. It absorbs, in the event of the res proving insuffleient to meet ail 
demands, the liens of wages, towage, pilotage, and bottomry, leaving them 
to be enforced by proceedings against the person of the owners." 

And such, I understand, is the opinion of the suprême court in Nor- 
wich Go. v. Wright, 13 "Wall. 122, where, speaking of claims for dam- 
ages, it is said that "liens for réparation for wrong done are superior 
to any prior liens for money borrowed, wages, pilotage," etc. 

A decree must be entered for the payment of thèse damages in full, 
and costs. 

The remaining claims are for supplies and repairs, and as thèse ail 
stand in the same grade, though lower than the claims for salvage and 
for a tort, they are entitled to share pro rata the residue of the fund 
in the registry. 
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Douglas v. The Près. Briarly. 1 

(Circuit Court, E, D. Louitiana. June 10, 1884.) 

1. TOW-BOAT AND TOWS. 

It is the duty of a tow-boat to sec lliat lier " tow " is properly made up, and 
secured with lines of proper strengtli. 

2. Same. 

If a person, in charge of one of the barges which raake up a tow, throw ofi" 
the lines without autbority of the master of the tow-boat, and damage ensue, 
to that extent the barge is in fault. 

IReported by Joseph'! 1 . Hornor, Esq. t of the New Orléans bar. 
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3. Samb— Abakdokment of Tow. 

If a man, in charge of a barge that has broken loose frora a " tow" abandon 
lier, and that abandonment contributed materially to the loss of the barge, it 
was négligence and fault on the part of the barge. 

Admiralty Appeal. Action for loss of a barge against a tow-boat 
towing same; barge having broken loose from tow-boat, and after- 
wards sinking by coming into collision with same. 

W. S. Benedict and Richard De Gray, for libelant. 

A. B. Philips and A. G. Brice, for claimants. 

Pabdbe, J. The évidence leaves no doubt that the tug was in fault 
in several important particulars, to-wit : (1) In not seeing that the 
tow was properly made up, and secured with lines of proper strength. 
Half-inch lines, even new, are not sufficient for the securing together 
of large barges to be towed in the Mississippi river. See The Quick- 
step, 9 Wall. 665. (2) In not securing the "eabbage" barge -with a 
line from the tug before undertaking to back the tow up the Missis- 
sippi river. (3) In not keeping clear of the "eabbage" barge after 
the same had broken loose from the tow, but, on the contrary, collid- 
ing with her, causing the injuries from which she was filled with water 
and her cargo lost. 

The answèr of claimants goes no further than a gênerai déniai of 
fault on the part of the tug, exeept that fault is alleged on the part of 
libelant as follows : 

"But the truth is that the carelessness lies on the officer in charge of said 
barge, who unloosened the ropethat was attached tosaid cabbage-bargestern, 
which was attached to the potato barge that said tug had in tow; that he 
took upon himself to loosen said line without any orders, causing the front 
line, which was a rotten line belonging to said barge, to break loose from the 
potato barge; that he never made any attempt to take a skiff to secure the 
said barge that he had caused to drift." 

There eau be no doubt that, notwithstanding the precarious and 
shiftless way in which the two barges were lashed together, and to 
the tug, the difficulty in handling the tow, resulting in the breaking 
loose of the "eabbage" barge, and her subséquent collision and loss, 
commenced with the throwing ofï of the new line — bed-cord — which 
lashed the stems of the two boats together. This line was thrown off 
by the man in charge of the eabbage barge, who abandoned lus own 
boat to accomplish the feat, and the séparation of the boats followed 
so quick as to prevent his return to his own boat. The libel allèges 
that this line vas thrown off at the order of the master of the tug, 
with the intention of placing the tug between the two barges. The 
master of the tug dénies explicitly giving any such order, and swears 
to no intention, expressed or implied, to place the tug between the 
two barges. The évidence as to such order on the part of the libel- 
ant is the testimony of the man in charge of the eabbage boat, which 
is too conflicting and confused to be very reliable. In his examina- 
tion in chief he states that he threw off tbe line because the master 
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of the tug ordered him to do so. On cross- examination he sayB as 
follows : 

"Question. You say you let this line loose? Answer. When the tug — Q. 
Just answer my question and nothing more; you hâve a right, after you 
answer my question, to make any explanation you wish. Now, what made 
you let go that line that ran from the potato boat to the cabbage boat? A. I 
did not want it on there when bis line was on it. Q. You did not want it 
there, you say? A. It would hâve done no good. It was across the tug. 
What good would it do there? It was not fastened to the tug, and I took the 
line and threw it off. Q. You had received no orders from the captain of the 
tug to let it loose? A. I don't know that the captain told me to let it loose. " 

Three days after, on being reealled, he answers to about the same 
effect. The fact is now conceded that the tug was not placed be- 
tween the barges, whatever intention the master may hâve had; and 
it is clear, from ail the testimony on the point, that at the time the 
line was cast off the master of the tug was 100 feet away, at the bow 
of the potato boat, looking after the fastenings of a head-line from 
the tug to the bow of the potato boat. I am satisfied that the man 
in charge of the cabbage barge threw off the line without authority, 
and to that extent the barge was in fault. See Dutton v. The Express, 
3 Cliff. 462. 

It also seems to me that, though not pleaded, the court shonld notice 
that the abandonnant of the cabbage barge by the man in charge waa 
négligent and faulty, and contributed materially to the loss of the 
barge ; at least, to render fruitless efforts to prevent loss. 

The exceptions and objections to the commissioner's report as to 
the amount of the damage are not well taken. The commissioner 
has given the lowest award compatible with the évidence ; in fact, if 
he had baen more libéral the court would not hâve interfered. As 
both parties were in fault contributing to the loss, the damages, under 
admiralty rules, must be divided. Let a decree be entered. in favor 
of the libelant for one-half of the damages reported by the commis- 
sioner, to-wit, for the sum of $545.75, with 5 per cent, interest from 
January 15, 1885, and condemning claimant and his surety on the 
release-bond to pay the same. The costs of the district court, and 
for ail évidence of claimant offered in this court and not in the dis- 
trict court, to be paid by claimant. The remaining costs of this 
court, with costs of the transcript of the record for appeal, to be paid 
by libelant. 
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The Thomas Fletchee. 1 

Eoss ». The Thomas Fletchee, etc. 1 

\Gircuit Court, 8. D. Georgia. November, 1884.) 

Costs— Rbv. St. $ 750 — Rbcobds in Admiraltt Appeals. 

The final record in cases of admiralty appeals must be such as is required 
by section 750 of the Revised Statutes of the United States, including the " pro- 
cess, pleadings, and decrees," and such record must correspond with the " judg- 
ment record " of the common law. 

Admiralty Appeal. On exception of clerk to report of référées on 
motion to retax costs. 

Marion Erwin, for the clerk. 

Hayward é Johnson and Garrard ê Meldrim, contra. 

Pardee, J. In equity and admiralty causes, "the process, plead- 
ings, and decree" "shall be entered upon the final record," together 
with "such orders and mémorandums as may be necessary to show 
the jurisdiction of the court and the regularity of the proceedings." 
Section 750, Eev. St. Said section applies as well to the circuit as 
to the district court ; it is included in chapter 12 of the Eevised Stat- 
utes, entitled "Provisions common to more than one court or judge," 
and the record therein prescribed is referred to in section 698, Eev. 
St., in a way that shows that it does apply to the circuit court. The 
"Transcript" sent up from the district court, when filed in the circuit 
court, becomes and is a part of the proceedings in the circuit court; 
and as it contains the "libel," the "process," and the "pleadings" in 
the cause, without which the final record in the circuit court would 
not "show the jurisdiction of the court, and the regularity of the pro- 
ceedings," it would seem such pleadings and process must be recorded, 
by the express provisions of section 750, Eev. St. 

The référées, in their finding on this point, take the view that as 
the process and pleadings contained in the "Transcript" were re- 
corded in the court below, there is no necessity for the same to be re- 
corded in the circuit court; and, viewing the matter from the stand- 
point of economy, they avoid the provisions of section 750, Eev. St., 
by interpolating into it the words "originating in said court," so as to 
make it read, by intendment, "In equity and admiralty causes (pend- 
ing in any court) only the process, pleadings, and decree, (originat- 
ing in said court,) etc., shall be entered on the final record." It is 
clear that no such meaning can be fairly inferred from the words of 
the statute itself, and the idea of reducing costs is ail that can be 
urged in favor of such a construction. 

Admiralty causes do not corne up to the circuit court as a court of 
error, but of appeal, and the proceedings are had in the circuit court 
as if the cause proceeded de novo; the process and pleadings of the 

'Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
v.24F.no.8— 31 
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district court becoming the process and pleadings of the circuit court, 
the circuit court executing its own decrees ; ail decrees in the district 
court being vacated by the appeal. See The Lucille, 19 Wall. 73 ; The 
Grotius, 1 Gall. 503; The Wanata, 95 U. S. 600; The Lottawanna, 20 
Wall. 201. The importance of having its entire proceedings recorded 
is, therefore, not to be measured by the rules and practice in courts of 
error, winch remand cases to lower courts after correcting errors of 
law, and which do not exécute their own decrees. 

The circuit court is a court of record. The very fact that a writ 
of error lies to it would be sufficient to establish that. 3 Bl. Comm. 
406; 1 Mass. 510. Blackstone says that a court of record is "a court 
where the acts and proceedings are enrolled in parchment for a per- 
pétuai mémorial and testimony." 3 Bl. Comm. 24. The "final record" 
of our courts corresponds with the "judgment record" of the common 
law,- — the record "inperpetuam rei memoriam," a complète set of which, 
it is said, has been handed down in the English courts from the time 
of Bichard II. The importance of the final record in our courts in 
ail cases a few years old, where loose papers are constantly being mis- 
placed, ïb too well known to beargued. In some cases of importance 
disposed of in this court, even since the late war, the "final record" 
is ail that is left from which the questions determined by the litiga- 
tions can be determined. 

The "final record" of the circuit court ought not to be left incom- 
plète in appeal cases, because of a few dollars' cost, and force the pub- 
lic to go to the records of the district court to find out upon what 
pleadings and issues the circuit court acted when it made and exe- 
cuted its decrees. It might save a few dollars to litigants, but out- 
side innocent parties are the usual sufferers from a failure to record 
important papers. 

The government does not charge litigants for the services of its 
judges and juries, but it does provide that the clerk's office shall be 
made self-sustaining by making its revenues derivable, in part, at 
least, by recording the suits litigated, (many other services in the case 
being performed by the clerk without compensation,) so that the rec- 
ord answers the double purpose of protecting the public by standing 
as a perpétuai mémorial of the questions litigated, and also of fur- 
nishing the fées of the clerk for making it, which, if the clerk's fées 
exceed his maximum, goes to the United States, and is a part of the 
tax imposed upon litigants to support the judiciary. For this reason 
the law does not make it optional with the litigants whether or not 
the records shall be made. The recording being required by law, 
the charge of 15 cents per folio is légal and proper. Section 828, 
Eev. St. 

It is therefore ordered that the exception of H. H. King, clerk, to 
the referee's report be sustained, and that the said clerk be allowed 
to collect his proper fées for final record in the présent cases from the 
fund in the registry of the court to the crédit of such cases. 
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The Laura Les. 1 

St. Louis & Vicksburgh Anchor Line Co. and others v. Rëd RivEr 

Coast L-ine. 1 

(District Court, E. D. Louisiane/.. June 23, 1885.) 

1. Damages by Collision. 

Where damages hâve occurred by reason of a collision, and thé court bas or- 
dered a division of tlie loss, both parties having been found to be in fault, the 
value of a vessel that has been totally lost is not the amount she was worth to 
her owners when in use, nor what they would hâve been willing to seil her for. 
In a sale, à price is often paid for the consent of the vendor much above the 
market value of the tliing sold. When a vessel, by reason of a collision, becomes 
a wreck, the power on the part of her owners to consent to part with herceased, 
and défendants should not now be required to contrihute any sum beyond her 
commercial value, — the amount she could hâve been sold for in open market. 

2. BAMB — COMPUTATION OF DAMAGES. 

In estimating the value of a Mississippi river steam-boat destroyed by collis- 
ion, upon which ail neoessary repairs had been made frora time to time, the 
rule is that after the flrst year the boat is worth 20 per cent, less than she was 
worth when she was built ; the second year the 20 per cent, should be taken from 
her value at the end of the flrst year, and the resuit will represent her value at 
the end of the second year, and so on through the remaining years. 

In Admiralty. S. C. 22 Fed. Rep. 347. 

Charles B. Singleton, Richard H.Bruwne, and B. F. Choate, for libel- 
ants. 

W. S. Benedict and Albert II. Léonard, for claimants. 

Boarman, J. The question involved in this cause now is as to the 
amount of damages resulting from the collision between the steam- 
boats City of Greenville and Laura Lee, which damages, or loss, ac- 
cording to the finding and decree of Judge Billings, before whom the 
case was recently tried, bas to be borne equallybythe respective own- 
ers of thèse steam-boats. The City of Greenville was almost a total 
loss. Some articles of small value, constituting a portion of her equip. 
ment, were saved; the damage to the Lee was comparatively slight. 
The évidence as to the value of the Greenville is conflicting, as is al- 
ways more or less the case when the court is called on to adjust such 
losses. The libelants' witnesses vary in their estimation of her value 
from $90,000 to $125,000; the respondents say she was worth from 
$30,000 to $37,000. 

Notwifchstanding this conflict of testimony, the court has, by a care- 
ful analysis of the évidence, and by the aid of the counsel on either 
side, been enabled to reach a satisfactory conclusion as to the amount 
of the loss sustained by the owners of the Greenville; there isno dis- 
pute as to the amount of the loss or damage sustained by the Lee. 
The libelants insist that the value of their boat was the amount she 
was worth to them when in their use, and that they are now entitled, 
in the adjustment of thèse losses, to hâve their boat so valued. 

] Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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I do not agrée with their method of estimating their loss; it may 
be, for the sake of this argument, conceded that the libelants rightly 
considered their boat worth more to them than she would bave been 
to any one else ; it may be that her ownera would hâve felt justified 
in ref using to sell her for what may hâve been her commercial value 
at the time of the collision. In adjusting the loss claimed to hâve 
been incurred by the libelants, we must keep in mind the fact that 
the Greenville is lost to ail persons concerned, and that for the pur- 
poses of this suit we must consider that no one, more than another, 
is to blâme for her loss; besides, we should consider that in every 
sale the consent of the owner of the thing sold must be obtained, and 
that it is often the case that such consent to sell has to be paid for by 
the purchaser in addition to the sum which may in the market fully 
represent the value of the thing sold. When the Greenville became 
a wreck, the power on the part of the libelants to consent to part with 
her ceased, and the owners of the Lee should not now be required to 
contribute any sum which représenta the amount which the owners 
of the Greenville might hâve felt justified in asking from a purchaser 
for their consent to be deprived of her especial usefulness to them. 

I hâve carefully examined and weighed the évidence presented by 
either side, for the purpose of reaching a satisfactory conclusion as to 
the value of the Greenville in the market at the time she was lost ; lier 
commercial value is the sum she could hâve been sold for in open mar- 
ket. Under the view I bave of the law in this case, I hâve not been 
much aided by the witnesses for libelants. Scudder, the président, and 
Keyser, the secretary, of libelant company, state what they consider 
the Greenville was worth to the company. I présume their opinion as 
to what she was worth to the company had its source in their knowl- 
edge of her usefulness in the past, and was based upon their belief, 
which could be only spéculative, in her continuing to be as useful in 
the future, under the libelants' management. I regret that thèse 
witnesses confined so much of their évidence to making estimâtes of 
the lost boat 's usefulness and value to the libelants, rather than to 
informing us of her commercial value, for we shall deem it proper to 
consider only her market or commercial value as the measure of libel- 
ants' loss. John Bird and Massingale, neither of them pretendingto 
be experts in estimating the value of steam-boats, think the lost boat 
was worth from $110,000 to $125,000 to the libelants. Other witnesses, 
who claim more or less to know the value of steam-boats, say she was 
worth from $90,000, to $125,000 to libelants. Some of them place 
her commercial value at $90,000. None of them think she was worth 
less than that sum. 

Among thèse witnesses, Haarstick, Morse, and O'Neil estimate the 
cost of the boat at $120,000. As she in fact cost about $85,500, 
they are in error, and their évidence as to the value of the boat can- 
not be very valuable to the court. With the exception of Scudder, 
Keyser, and Howard, the witnesses offered by libelants do not know 
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the original cost of the boat. Howard seems to be the only one among 
tbem that knows the âge of the boat. Without such knowledge it does 
not appear that such witnesses are very compétent to fix the value 
of the boat. Besides, the statements of most of thèse witnesses are 
not accompanied by reasons for their opinions and conclusions. 
There are, however, in this case admitted faets which haYe materi- 
ally assisted the court in arriving at the commercial value of the lost 
boat: (1) She cost originally, including her full equipment, $85,000 
or $86,000; say, $85,500. (2) She was at the time of the collision 
within a few days of four years old. (3) She received during her 
life only such repairs as were necessary from time to time to keep 
her in good running order. 

In cases of this kind we often find it proper to consider and take 
cognizance of things or facts other than those which may be in the 
évidence. And whetber the causes which make steam-boats waste 
and perish with use and time are stated in the évidence or not, we 
know that such boats are perishable property, and that âge and con- 
stant use, amid the périls that attend the navigation of our western 
waters, cannot be said, in truth, to enhance their value. 

Under the most favorable conditions and circumstances, and in 
the very nature of their construction and uses, steam-boats must, in 
the wear and tear that attends active employment, day by day, di- 
minish in usefulness and value, and their average life must necessa- 
rily be short. So, in our judgment, the Greenville, on the day of her 
loss, must hâve been worth much less to her owners, as well as to 
any one else, than her original cost; and we can hardly be expected, in 
the view of such well-known facts, to considéras serious the évidence 
of libelants that suggests that she was worth more when she was four 
years old than she was when she began her active life. Common ex- 
périence, and the common knowledge that belongs to mankind, forbids 
that much weight should be given by any one to the évidence of wit- 
nesses who say the boat at the time of her loss was worth from $5,000 
to $35,000 more than she cost when she was new. Starting from the 
faet that the boat and her equipment cost $85,500, her commercial 
value may be found with reasonable accuracy by deducting from that 
sum the amount of dépréciation in value during the four years of her 
life. Five witnesses, wholly disinterested in this matter, and well 
known among ail persons interested in steam-boats on the Mississippi 
river as men of large and valuable expérience in such matfers as make 
them expert witnesses, viz., L. N. Cooper, 0. F. Vallette, Matt. Howe, 
E. L. Eobertson, and Capt. Kenneson, agrée generally in fixing 20 per 
cent, a year as a fair estimate of the dépréciation in the value of a 
steam-boat under the conditions and circumstances which attended the 
life of the Greenville. 

The testimony shows that Cooper has been engagea for 25 years as 
inspector of steam-boats at New Orléans for the board of underwriters, 
and is now so employed. The other named witnesses are men of great 



486 FEDERAL REPORTEE. 

expérience in such things and affaira as make tliem compétent judges 
of the use and value of steam-boata, and ail of them accompany their 
statements with reasons for the opiniona they express, which appear 
to the court to entitle their judgmenta to great considération. The 
rule which they lay down ia a gênerai one, and it should apply in thia 
case, unless there is some good reason for denying its force in thia 
case. The 20 per cent, rule assumes that ail repairs necessary to 
keep the boat in good condition hâve been, from time to time, made. 
The rule, as explained, is that after the first year the boat ia worth 20 
per cent, lésa than she waa worth when she waB built; the second 
year the 20 per cent, ahould be taken from her value at the end of 
the first year, and the reault will repreaent her value at the end of the 
second year, and so on through the remaining years. Applying this 
rule, the Greenville waa worth, at the time ahe was loat, $34,021. 
The opinion of Cooper and the other named witnesaes, to whose judg- 
ment the court is disposed to give great weight, is supported in a gên- 
erai way by the évidence of some other disinterested persons of large 
expérience in such matters as we are now considering, among them 
Capts. Bell, Gould, and Kouns. The opinions of thèse expert wit- 
nesses are grounded substantially on the same reasons tha't are given 
by Cooper and the other witnesses named with him. 

In addition to thèse witnesses, we hâve strongly corroborative évi- 
dence from a number of other experienced steam-boat men, some of 
whom are more or less interested in the resuit of this suit. A strong 
feature in ail the évidence of respondents' witnesaes is that they, 
though differing some as to the per cent, of yearly loss, ail agrée as 
to the method of estimating the loss or dépréciation attending the use 
and wear of steam-boata. The libelants' witnesses suggest no uni- 
form rule for estimating such dépréciation, while the respondents' 
witnesses, agreeing substantially among themselves, base their state- 
ments on such sound reasons as must carry conviction to the mind. 
Leaving further discussion of the method by which it seems tbe yearly 
dépréciation in value of a boat should be obtained, we find from évi- 
dence of respondents' witnesses, vrho give the cost price of certain 
steam-boats, and the sale price of the same boats, that steam-boats 
certainly depreciate greatly in value from year to year. Their testi- 
mony shows Baies of a number of boats on the Mississippi river, 
among them the steamer Halliday, built at the same time with the 
Greenville, of about the same dimensions and about as good a boat, 
cost $75,000, sold at the end of two and a half years for $50,000 ; 
the Cannon coat $135,000, when three years old offered for sale for 
$50,000, and no one bought her; the Fanchon cost $30,000, solcl 
when three years old at $12,500; the Yazoo Valley cost $38,000, at 
two and a half years sold for $16,000; the E. E. Springer cost $80,- 
000, was offered when four years old for $35,000, and found no pur- 
chaser; the Maria Louise cost $45,000, at seven years old sold for 
$10,000. The évidence showa that the boats named were kept in 
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good rnnning order, and were in such order when they were sold or 
offered for sale. 

I conclude that the value of the Greenville must be determined by 
the 20 per cent, rule, rather than from the unsatisfactory testimony 
of the libelants' witnesses, and that the boat should, at the time of 
the collision, be valued at $35,021. The furniture, or a portion of it, 
seemed to be the only things saved from the wreck, and that sold for 
$987.51. What beoame of other valuable things that were saved, or 
might hâve been saved, the court is not informed by the évidence. 
Deducting the sum for the furniture, $987.51, and we find the loss to 
libelants to be $34,033. The damages sustained by the Lee, as 
shown by uncontradicted évidence, is $1,906.96; the respondents are 
liable for one-half of $34,033; libelants are liable for one-half of 
damage to Lee, $953.48; deduct this sum from $17,016.78, and we 
find $16,033.22 to be the amount for which decree will be rendered 
in favor of libelants. The cost, including the master's fee, to be borne 
egually. 



The Gdlnare. 1 
Macheoa and others v. The Gulnare. 1 

{Circuit Court, E. D. Louiaiana. June 27, 1885.) 

Mabtbb— Authority oï". 

" The master of the ship is the confidential servant or agent of the owners, 
and they aie bound to the performance of ail the lawf ul contracts made by him 
relative to the usual employment of the ship, and the repairs and other neces- 
sariea f urnished for her use. The Aurora, 1 Wheat. 102. 

Admiralty Appeal. Libel on a draft for supplies furnished in for- 
eign port. 

Geo. H. Bravghn, Chas. F. Buck, Max Dinklespeil, and J. Ward 
Gurley, Jr., for libelants. 

B. F. Jonas and J. O. Nixon, Jr., for claimants. 

Paedee, J. In February, 1884, the steam-ship Gulnare, D. W. C. 
Kells, master, cruising in Caribbean sea, looking for a cargo of fruit, 
entered the port of Livingston, Guatemala, in need of fuel. There was 
no coal market, nor supply of coal, nor coal dealer, in that port. Ail 
thecoal in port belonged to Anderson & Owen, who had just receivert 
about 15 tons by steamer from England, for their own use in supply- 
ing a small steamer run by them up the river in that country. Ac- 
cording to the statement of the master, he applied to Anderson & 
Owen to supply him with coal, which, af ter repeated solicitations and 
a great deal of talk, and as a personal favor to him, they agreed to 

JReported by Joseph P. Hornor, Ësq., of the New Orléans bar. 
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do to the extent of the 15 tons aforesaid, on considération that he 
would give a bond to return the same amount of coal on the return 
of the steamer, or on the next steamer of the Macheca Une visiting 
that port. 

The bond was to consist of a draft on the ship's agents at New 
Orléans for $300, which would be $20 per ton for the coal, which draft 
would be considered canceled when the coal was returned. The draft 
was not considered as fixing the price of the coal ; it was merely a 
bond to secure the return of the coal. The statement of Mr. Ander- 
son agrées substantially with that of the master. He says : 

" We told him (the master) that we were not in immédiate need of it, and 
that if he would guaranty to return it by the next trip of the Ella Knight, or 
by the next steamer of the Macheca line, he could hâve it, and we would charge 
him nothing for it. We simply required him to replace the coal. He said 
ail right, he would return it. We told him that in the event of the coal not 
being returned it would put us to inconvenience, because We needed it to mix 
with our wood. We told him the coal was worth to us t wenty dollars a ton, — 
three hundred dollars, — and he agreed to give us a draft on his agents, Wood- 
ward & Wight, for the value of the coal at twenty dollars a ton, and if they 
returned the coal the draft was to be considered canceled. That was the ver- 
bal agreement we had with Capt. Kells. They didn't return the coal, and 
when we forwarded the draft they declined to pay it." 

The coal was furnished, and the draft now sued on was given. It 
seems by the testimony of Anderson that the draft was not to be sent 
on for collection, but was to be retained to give an opportunity to re- 
turn the coal. After waiting about 90 days the draft was sent on 
hère for collection. The payment of the draft being ref used, the prés- 
ent suit was brought to recover the Ml amount of the draft. The 
évidence is conflicting as to whether the master of the Gulnare, on 
reaching the port of New Orléans, notified the owners and agents of 
the Gulnare of the contract as to the return of the coal and the draw- 
ing of the draft, but the weight of the évidence is that such notice was 
given, and that thereafter, and before the draft was forwarded for col- 
lection, there was ample time to hâve returned the coal according to 
the contract. 

It seems that after the draft was received at New Orléans for col- 
lection that the agents of the Gulnare offered the attorneys holding 
the draft to settle by returning the coal, or by paying therefor at the 
rate of $12 per ton, but neither was done. After suit was commenced, 
however, the agents of the Gulnare paid and tendered in court $180, 
with interest from February, 188é, aB full compensation and payment 
for the coal, being at the rate of $12 per ton. There is no doubt that 
the master had the authority to make the contract as it is shown to 
be by the évidence in this case. 

"The master of the ship is the confidential servant or agent of the owners, 
and they are bound to the performance of ail the lawf ul contracta made by 
him relative to the usual employment of the ship, and the repairs and other 
necessaries furnished for her use. " The Aurora, 1 AVheat. 102. 

There is no suggestion that the contract in this case was unlawful. 
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"The owner is personally responsible for ail the obligations winch the mas- 
ter, within the scope of his authority as master, incurs to their full extent, 
whether arising ex contractu or ex delicto, and it is not known that any othei; 
than a spécial statute limitation, whieh marks what,the gênerai iule is, lias 
ever been introduced into this country by way of usage or otherwise." Curtis, 
Mer. Seam. 199, and note citing cases. 

"Every contract of the master for repairs and supplies in a foreign port 
imports an hypothecation." Id. 200, and cases cited. 

As the contract was lawful, and is binding on the ship and owners, 
I see no good reason for not enforcing it. The claimants urge that 
the master never notified them in time so that they could return the 
coal. The master swears he did; but it is immaterial. It was the 
master's duty to hâve informed them, but Anderson & Owen are not 
responsible for his neglect of duty. If the master had dumped the 
coal in the port of Livingston it would not affect the libelants' rights. 
It is also urged that the drait was withheld and not presented in time 
for them to comply, and that they were not in default until the draft 
was presented. The proof is that the agreement was that the draft 
should be withheld to give time to return the coal. It is urged that 
the price of $20 per ton is exorbitant, and that coal, in the port of 
Livingston, was not worth at the outside over $12 per ton. The évi- 
dence supports the claim as to the actual merchantable value of the 
coal in the port of Livingston ; and this makes it clear that the Gul- 
nare's owners and agents ought, in their own interest, to hâve taken 
the option given them by the contract, and hâve returned the coal in 
kind. 

The case shows that the claimants neither returned the coal nor 
paid, but compelled Anderson & Owen, who, ail through the case, ap- 
pear to hâve acted in a generous and friendly spirit towards the ship 
and owners, to follow the ship to this country and involve themselves 
in expense and litigation to secure the return of their own. Thé 
kind of favor that was shown the Gulnare in her necessity should be 
encouraged and rewarded in a court of admiralty. If Anderson & 
Owen had been coal dealers, or had sought to take advantage of the 
Gulnare's necessities, or had even furnished the coal for chance of 
gain, there might be some reason in applying technical rules to de- 
feat their demand; but, as the case is, I am clear that they are enti- 
tled to the full amount of the draft sued on. 

Let a decree be entered for libelants for $300, and ail costs against 
the claimants and *their sureties on the release bond. 
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ÏHH Mabel Comeaux. 1 
County v. The Mabel Comeaux. * 
(Circuit Court, E. D, Louisiana. June 27, 1885.) 

1. ADMIRALTY LAW— CoNTRIBUTOBY NEGLIGENCE. 

The common-law doctrine of contributor}' négligence does not prevail in the 
admiralty to the extent of denying ail relief to une whose négligence may tare 
contributed to his in jury. 

2. Collision — Position of Mastbr. 

lt is not fault that the master of a steam-boat was nof on the hurricane deck, 
his post of duty, at the time of a collision, wh,en it appears that he was at din- 
ner and the mate was on watch. 

Admiralty Appeal. 

Emmet D. Craig, for libelant. 

Thomas L. Bayne and George Denegre, for claimant. 

Pardee, J. This is a suit brougbt by libelant, Melvina County, 
on her own bebalf, and on behalf of her minor children, (whose names 
are set forth in the libel,) to recover $4,000 damages alleged to hâve 
been suffered by them through the death of Warren County, husband 
of Melvina County, and fat her of the other libelants; his death, it is 
alleged, having occurred through négligence of the officers of the 
Mabel Comeaux. 

From the évidence in the case the facts appear to be, substantïally : 
That Warren County, September 16, 1884, was employed upon a coal 
barge lying in the Mississippi river at the foot of Harmony street, in 
the city of New Orléans, and at 12 o'clock left the barge in a skiff for 
the purpose of going ashore to get dinner; that he rowed ashore, got 
his dinner, placed it in the Bkiff, and then started back to the coal 
barge, which waB lying at the foot of Harmony street, just above sev- 
eral grain elevators which projected out into the river somewhat be- 
yond the coal barge upon which he was employed; that the time at 
which he re-entered his skiff and commenced to row back towards the 
barge, the river for some distance below him was free from obstruc- 
tions, so that, had he looked down the river he could hâve seen some 
three or four hundred yards down without trouble ; that the steamer 
Mabel Comeaux, being then upon one of her regular trips up the Mis- 
sissippi river, was at the time in the neighborhood of Washington 
street, some four or five blocks below the elevator^ and in full view; 
that, in order to reach the coal barge, it was necessary for County, 
after rowing some distance up the river along the shore, to go further 
out into the river and around the elevators; that he saw, or ought to 
hâve seen, the Comeaux during the whole time, but seemingly paid no 
attention to her; that it was and is a common occurrence in the city 
of New Orléans for skiffs to row on the river, and go out whenever 

iReported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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a steam-boat passes for the purpose of riding over the swells in the 
wake of the steam-boat, and thèse skiffs are familiar sights to ail 
pilots; that the pilot and mate of the Comeaux, who were on watch, 
(the masterof the Comeaux being at dinner,) saw County in bis skiff 
when they were about five or six bundred yards distant from him, 
but it caused no uneasiness, because a familiar and usual sight, and 
because he was in no danger, being too near the shore and too far 
out of tbe track of the Comeaux to make his présence a matter of un- 
easiness, and the Comeaux continued her course in the usual path 
pursued by her and other steam-boats going up the river, (which 
runs closely to the city bank of the river in order to avoid the strong 
carrent;) and that County was in no danger from the Comeaux until, 
having reached the stern of the elevator at foot of Harmony or Ninth 
street, he attempted to shoot out into the river and around the eleva- 
tor, in doing which he went further out than was necessary, and di- 
rectly ahead of the Comeaux; that the steam-boat was then quite 
close to him, and as soon as the pilot saw this, and that County was 
exposing himself to danger, gave the Bignal to back, reversed his en- 
gine, and did ail in his power to stop the headway of his boat and 
avoid any accident, and was so successful in this, and the headway 
of the Comeaux was bo well checked, that she struck the skiff very 
lightly, did not break in the sides, or even capsize it. 

When County pulled out around the elevator and in front of the 
Comeaux, he was about 60 yards ahead, and he still had time to pull 
directly across the bows of ;he Comeaux to the outside, or even to 
hâve backed his skiff to the inside out of danger; but it appears that 
the rowing apparatus of his boat was not in good order, and that he 
lost his présence of mind, for he pulled "first one way and then 
another," (in the words used by one of libelant's witnesses,) then threw 
down his oars, hallooed to the steam-boat to stop, and then jumped 
overboard from the stern, going inside towards the shore, while the 
skiff, thus shoved further out, floated down against the bows of the 
Comeaux. 

County swam for some distance in and down the river, either not 
seeing or neglecting a plank thrown overboard from the Comeaux, 
when, for some reason not appearing, he suddenly sank and was 
drowned. It appears that the Comeaux was not steered further out to 
avoid County's skiff, when he was discovered in front, because of a skiff 
still further outside, in which a man was fishing, which would hâve 
thus been run down. 

It seems clear, from the facts as found, that the conduct of County 
was reckless and careless, and contributed to the circumstances which 
resulted in his death; and this, too, without holding him responsible 
for his act of jumping overboard, when he undoubtedly considered 
himself in extrême péril. But, as the common-law doctrine of con- 
tributory négligence does not prevail in the admiralty to the extent 
of denying ail relief to one whose négligence may hâve contributed to 
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Lis injury, the question still remains as to whether the Jïabel Co- 
meaux was in fault. 

The learned proctor for the libelant urges that the Comeaux was 
in fault because her master was not on the hurricane deck, at his al- 
leged post of duty. It seems that the master was at dinner, and the 
mate was on watch. No authority requiring the master to be on the 
hurricane deck. is cited, and no custom to that effect is proved. And 
as the pilot and mate both saw County when he pulled into danger, 
and took ail effective measures to stop the headway of the boat, the 
master's absence from the hurricane deck seems to hâve been no in- 
jury to County, nor does it appear that his présence there would hâve 
been any benefit. 

It is further urged that the Comeaux was in fault in hugging the 
shore too closely, and it is claimed that her pilot was négligent in not 
keeping further out. The proof is conflicting as to the exact distance 
the Comeaux was outside of the elevator. Claimant's witnesses put 
her at least two widths out, while libelant's évidence gives her various 
distances much nearer, down to 15 feet. I think the weight of ail 
the évidence is in favor of about two widths distance; but this point 
îoses materiality, because other évidence shows that the Comeaux was 
pursuing the usual and customary track. 

It is further urged that the rules governing steam-vessels when ap- 
proaching sailing vessels should be applicable to steam-boats in ap- 
proaching skiffs. This may be granted for this case. One of the 
best settled of those rules is that the sailing vessel must hold its 
course, and not suddenly change and run into danger. A sailing ves- 
sel that changed its course and run across the bows of a closely ap- 
proaching steamer, and, having got directly in the way, should down 
ail sail and wait to be smashed, would not be allowed damages if 
collision resulted. 

I recognize this as a case of hardship for the libelants, but I can- 
not say from the évidence that the Comeaux was in fault, and if I 
should détermine that libelants' hardships entitled them to some 
relief from the owners of the Comeaux, I could only do so by rejecting 
évidence that really strikes me to be not only crédible but true. The 
judge of the district court evidently took the same view of the case, 
and his judgment must be affirmed. A decree will be entered dis- 
missing the libel. Neither party, however, are to recover costs. 
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The Bpjtish Empire. 
(District Court, S. D. New York. July 3, 1885.) 

1. Collision — Navigation— Wharves and Slips — Stay-Links. 

Keasonable prudence and caution in moving heavy boats about wl,ari<es and 
slips in a high wind and strong tide require the use of stity-lines at bow and 
stern to prevent such boata front becoming unmanageable ; and wbere t coal- 
boat, for want of such Unes, became unmanageable from asheer, caused by strik- 
ing another boat in the slip, and swung against the propeller blades of "a large 
steamer, and was sunk, held, those moving lier were responsible for not using 
such lines. 

2. Coal-Boats Consigned to Steamer — Cusïom in Moving — Stevbdokes. 

The coal-boat J. K. W. was consigned along-side the steamer B. E. with coal 
for her use. On arrivai the B. E. was not ready to receive it, and the J. K. W. 
lay by the wharf till the next day. The stevêdore's men then undertook to 
move the coal-boat along-side, using a line to the steamer's steam-winch, the 
captain of the J. R. W. being aboard; from want of bow and stern lines the J. 
R. W. became unmanageable and went under the B. E.'s propeller and was 
sunk. Held, upon the évidence, that by the custom it wns theduty of the stevê- 
dore's men to aid in getting the boat along-side ; that their aid was not merely 
voluntary ; that taking, in fact, most of the control, but not sole control, nor 
ousting the captain from suitable directions, both were answerable for want 
of proper caution, and the libelant recovered half his damages. 

In Admiralty. 

Hyland é Zabriskie, for libelant. 

A. 0. Salter, for claimant. 

Brown, J. On the third of January, 1884, the large steam-ship 
British Empire was lying in her slip at the north side of pier 3, on 
the North river. The libelant's eanal-boat, John E. Weld, had been 
loaded with coal for the use of the steam-ship, and consigned along- 
side, and had been left in the slip by a tug the day before; but the 
steamer not being ready to receive the coal, the canaï-boat was obliged 
to haul up along-side the pier under her stern. The next day, when 
the steamer was ready to receive the coal, it was attempted to haul 
her around by lines along-side. The wind being very high from the 
north-west and the tide strong ebb, a line from the steam-winch, for- 
ward on the steamer, was attachée! near the bows of the canal-boat, 
and the steam-power applied to pull her along. While moving up 
towards the steamer, the canal-boat came in contact with a barge, 
i which was somewhat quartering in the slip and struck the starboard 
bow of the canal-boat. No injury to either was done by the blow ; 
but a sheer was given to the canal-boat's bow, which, in combination 
with the ebb-tide and the high wind, rendered the caz?al-boat, for the 
time being, unmanageable, so that her sterri swung under the stern oî 
the steam-ship against her propeller blades, making two holes in the 
canal-boat, causing damage, for which this action was brought. 

The évidence is extremely conflicting on every material fact. The 
captain of the canal-boat was the only person belonging to neT whc 
was previously aboard. She was moved mainly by the stevêdore's 
men, who, by the stevêdore's directions, went to assist in bringing 
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her along-side. The stevedore testified that he bad previously noti- 
fied the captain to bring ber along-side, which the latter denieB. It 
was oontended, in bebalf of the steamer, that the assistance of the 
stevedore's men was voluntary, and did not affect the ship, whether 
there was négligence or not on their part. I am satisfied, however, 
from the évidence in this case that it has become an established prac- 
tice and usagei so as to form a part of the understanding in the deal- 
ings of the parties, that when coal-boats consigned along-side bave to 
wait the convenience of the steamer, they shall be moved, when 
wanted, through the aid, if not througb the entire control, of the steve- 
dore's men. If boats, after being left in the slip by the tugs, are not 
sufficiently manned to be moved without additional help, it is for the 
interest of the steamer that this help should be rendered by her own 
men when wanted, rather than to call in outside aid. In the long 
run, ail such expenses mnst be borne by the steamers. Their acts, 
under such a custom as is proved, cannot, therefore, be held to be 
voluntary only, but rendered in the service of the ship, and for her 
benefit in procuring her supplies. In this case, moreover, the steam- 
power of the ship was applied to move the boat, under the supervis- 
ion of one of her officers. If there was négligence on their part, the 
ship must therefore be held answerable. 

The principal fault which led to the accident was, I think, in un- 
dertaking to move this loaded canal-boat in tbe slip, under the cir- 
cumstances of a high wind and a strong ebb-tide, without the use of 
any additional bow and stem lines aB stays to keep her in place. 
Without thèse she was liable to become uncontrollable by any slight 
mishap; and in not making use of thèse précautions, there was a 
want of reasonable care and prudence. It is évident from the testi- 
mony that the stevedore's men took the principal charge of moving 
the boat; and the steamer must therefore be held responsible for 
the lack of suitable précautions against accident. It would seem 
that the barge with which the canal-boat came into collision was 
moved across from the other side of the slip to the steamer at about 
the Bame time that the canal-boat was moved, and by the direction 
of some persons on the steamer. The évidence is so conflicting that 
it is difficult to get at the exact facts. She clearly had crossed the 
line of the canal-boat's approach. But their collision did no harm^ 
and it would not hâve been followed by the subséquent collision with 
tbe propeller blades, or by any damage, had the movements of the 
canal-boat been properly guarded and controlled by stay-lines. The 
absence of thèse should 'therefore be deemed the chief négligence in 
the case. 

The captain of the canal-boat cannot be wholly excused for the ab- 
sence of such précautions, because it does not appear that he made 
any effort to protect his boat and keep her under control. He was 
at least equally familiar with the liabilities to accident in the slip, 
■with the unwieldy character of his boat, her liability to take a sheer, 
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and trie need of protecting lines to steady her movements. He gave 
some orders in regard to his boat. He was not ousted from ail 
control of her; and it does not appear that the stevedore's men in- 
tended to take sole control. Had he .insisted on the use of lines to 
steady the boat, and the other men had refused, the fault must hâve 
been eharged wholly upon the steamer's men. As he did not do so, 
I think the neglect must be considered as the neglect of both alike, 
and that he should recover, therefore, but half of his damages. An 
interlocutory decree may be entered accordingly, with costs, with an 
order of référence to compute the amount, if not agreed upon. 



The Fbisia and The John N. Parkeb. 

(District Court, B. D. New York. February 16, 1885.) 

CoI/Liston— Steamers Crossingh-Right of Way—Speed. 

A collision occurred in New York harboi' in the afternoon of a clear day, be- 
tween the steara-ship F., bound tosea on a 9. S. W. course, and a bark which 
was in tow of the tug ¥., and proceeding from Red Hook towards Bedloe's 
island, on a K. N. W. course. Held that, as the vessels were on crossing 
courses, and the tug had the steamer on her starboard hand, the tug was eharged 
■with the duty of avoiding the steamer, and that the collision was caused by the 
fault of the tug in attempting to cross the steamer's bows; that ou ail the évi- 
dence there was nothing to charge the steamer with knowledge Lhat the tug 
was intending to cross her bows until it was too late, and that no fault could be 
ascribed to the steamer; that it was not a fault for the steamer to proceed at 
the rate of 15 miles an hour on a clear day, when the harbor was not crowded. 

In Admiralty. 

Jas. K. Hill, Wing é Shoudy, for libelants. 

Butler, Stillman é Hubbard, for the Frisia. 

Benedict, Taft ê Benedict, for the John N. Parker. 

Benedict, J. This action is brought against the steam-ship Frisia, 
and the tug-boat John N. Parker, to recover the sum of $40,000 dam- 
ages for the sinking of the bark James L. Harway, in a collision that 
occurred on the seventeenth day of June, 1882, in the harbor of New 
York. At the time of collision the bark was being taken by the tug 
upon a hawser from Eed Hook to a place of anchorage off Bedloe's 
island. The tide was ebb, and the course of the tug and bark, after 
passing the buoy below Governor's island, was N. N. W. At the same 
time the steam-ship Frisia was bound to sea from her pier at Hoboken, 
and was proceeding down along the west shore of the ehannel upon a 
S. S. W. course. The steam-ship and the tug were therefore ap- 
proaching each other upon crossing courses, and the tug having the 
steam-ship on her starboard side, as soon as danger of collision arose, 
became eharged with the duty of avoiding the steam-ship. It was a 

l Reported by R. D. & Wyllys Benedict, of the New York bar. 
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clear day. The vessels were in plain siglit of each other, and neiiher 
tug nor steamer was embarrassed by the movements or position of 
any other vessel. The harbor was substantially clear, and there was 
abundant room for the tug to pass ahead or astern of the steam-ship, 
as she might be advised. Judging that she could cross the steamer's 
course ahead of her, the tug made no change of course, but quickened 
her speed as the steam-ship approached nearer. The tug herself suc- 
ceeded in passing the steamer's bows, but the bark was struck by the 
steam-ship. 

I hâve no hésitation in finding this collision to hâve been caused 
by fault of the tug in attempting to cross the steamer's bows. The 
bay being clear, and the tide ebb, there would hâve been no difficulty 
whatever in the tug's bearing up head to the tide and allowing the 
steam-ship to pass ahead of her. Instead of adopting this safe course, 
the tug concluded to attempt to cross the steamer's bows, when, as 
the resuit showed, it was impossible for her to do so. .The attempt 
was, obviously, hazardous, and wholly unnecessary. Having at- 
tempted a hazardous maneuver when a safe course was open to her, 
and having failed, she must pay the damages resulting from her fail- 
ure. Whether the steam-ship was not also in fault is the next ques- 
tion. Notwithstanding the obligations resting upon the tug to avoid 
the steamer, it was tbe duty of the steamer, as soon as it become ap- 
parent to her that the tug had selected a course calculated to bring 
the vessels in contact, to do ail in her power to prevent collision. If 
the account given by those on board the tug could be taken to be 
true, doubtless the steamer would be condemned; for, according to 
their account, the steamer was given timely notice, by whistles from 
the tug, that the tug intended to cross ahead of the steamer. But, in 
fact, the tug's whistles were not blown until the steamer was close 
upon her. One witness from another vessel, called in behalf of the 
tug, showB that the tug, although moving at a speed of six knots, ran 
only about her length between the time of the first whistle and the 
last whistle from the tug, and the last whistle was at the instant of 
collision. The testimony of other witnesses also makes plain the fact 
that ail the whistles from the tug were blown when the steamer was 
so close at hand that stopping and reversing her engine was the only 
thing then to be done by the steamer towards avoiding a collision. 

The reason why the tug did not sooner inform the steamer of her 
intention to cross the steamer's bows is manifest. The master of the 
tug, as he frankly said upon the stand, believed, up to the very blow, 
that he could take the bark across the steamer's bows in safety, with- 
out calling on the steamer to do anything. Consequently, he did 
nothing to warn the steamer of his intention to insist upon crossing 
her bows until he discovered that he was in danger. Then, indeed, 
he blew to the steamer, and quickened his speed, and then the steamer 
stopped and reversed, but it was too late. The steamer cannot, there- 
fore, be held responsible for the collision, unless it can be found that 
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in the absence of signais from the tug to that effect the steamer was, 
nevertheless, chargeable with knowledge of the tug's intention to at- 
tempt to cross her bows. If, notwithstanding the omission of the 
tug to give timely notice by her whistle, the circumstances were such 
as to inform the steamer in time that the tug was intending to cross 
her bows, such circumstances cast upon the steamer the duty, by a 
timely change of her course by slacking of her speed, to avoid the 
danger attending the course selected by the tug. I find in the cir- 
cumstances proved nothing calculated to convey such information to 
the steamer. The steamer was on a course down the bay, on the 
western side of the channel. The tug came into the channel on the 
east side, below the buoy at Governor's island. Her destination was 
unknown to the steamer. The tide was ebb; the tug headed up 
against the tide about N. N. W, She had a bark in tow, upon a 
hawser 60 fathoms long. She could, at any moment, bring herself 
and her tow quickly head to the tide. The steamer's approach was 
plainly to be seen, and the tug gave no signal in regard to her course. 
I find nothing in thèse circumstances that would inform the steamer 
of the tug's intention to cross her bows. That intention was not dis- 
closed until manifested by the near approach of the tug to the steam- 
er's course without change. Then the steam-ship stopped and re- 
versed, and in so doing she discharged ail her duty, for she could 
then do nothing more to avoid collision. 

It should also be remarked that the steamer furnishes testimony 
from her pilot and her chief officer that by her whistle she gave to 
the tug timely notice that it was the Bteamer's intention to keep her 
course down the west side of the channel. The witnesses for the bark 
and tug say they heard no such signal. Their failure to observe this 
signal may be attributed to thefact that their attention was bestowed 
upon an Inman steamer which passed up the bay from below, while 
the Frisia was approaching from above, and crossed the tug's bows 
before the tug reached the course of the Frisia. The master of the 
tug says this Inman steamer passed his bows after he had blown to 
the Frisia. But in this he ismistaken. The Inman steamer passed 
him before that, and her proximity may hâve been the reason why 
the Frisia's signais were not observed. The statements of those on 
the tug that no signais were given by the Frisia hâve therefore failed 
to satisfy me that the pilot and chief officer of the Frisia testify un- 
truly in this particular. Their testimony, if believed, leaves no room 
to impute fault to the Frisia. 

It has been urged against the Frisia as a fault that she was going 
at 15 miles per hour. If that was her speed it was no fault. The 
day was clear. The harbor was not crowded. There was abundant 
room, and at 15 miles an hour the Frisia could easily hâve avoided 
the bark, if she had been duly informed of the tug's intention to at- 
tempt to cross the steamer's bows. No lookout is also charged upon 
the steamer. But the tug was seen, and closely watched, by the pilot 
v.24F,no.8— 32 
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and the ehief officer of the steamer. No negîect of the lookout, there- 
fore, contributed to cause the disaster. I find no ground, therefore, 
upon which to hold the Frisia responsible for the collision in question. 
The libel as against the Frisia must therefore be dismissed, with 
costs, and a decree entered against the tug for the amount of the 
damages resulting to the libelant from the collision between the bark 
and the steamer. 



West Virginia Central & P. Et. Co. v. The Isle of Pines and an- 

other. 

Williams and others v. The Isle of Pines. 

(District Court, 8. D. New York. June 30, 1885.) 

Collision— River Navigation — Tacking— Not Giving Watt. 

The schooner I. of P., in beating up the East river oiï Gouverneur street, on 
her long tack passed close ahead of the tug McM. with a tow, and then, after 
running 600 or 800 feet, tacked and rau straight across the river, designing to 
go ahead of the tug again, but collided in doing so. The tug had backed strong, 
to let the schooner go ahead at flrst, and had then hooked up her engines to go 
ahead strong, in «rder to get ahead of the schooner. Held, that both were in 
■ fault; the tug, for atiempting to get ahead in the narrow space available; 
the schooner, for not heeding the tug's évident intention, and not either port- 
ing or starboarding, as she might easily hâve done. and thus hâve avoidcd tha 
collision 

In Admiralty. 

Carpeuter & Mosher, for the West Virginia, etc., Ey. Co. 

Hyland de Zabriskie, for the Jas. McMahon. 

Butler, Stillman é Hubbard, for the Isle of Pines. 

Brown, J. Off Gouverneur street, -where this collision took place, 
there were about 1,300 feet available breadth of the river frompier to 
pier. AU the witnesses agrée that the tug McMahon, with a tdw of 
two boats lashed on each side, was making her way direetly up the 
river, at about the rate of four miles an hour, on a course E. J N. The 
schooner Isle of Pines, having the wind about E. S. E., and "sailing 
close-hauled on her Btarboard tack, about six points off the wind, was 
heading about N. E., and was going at the rate of about six miles an 
hour. She passed the bows of the tug and tow from starboard to 
port, clearing them by some 1 5 feet only, and, as her witnesses state, 
ran within about 200 or 250 feet of „he New York shore. The dif- 
férence of their courses was but about three and a half points, and 
carried the schooner, before she tacked, as was estimated, some 500 
or 600 feet ahead of the tug. She then tacked; and upon her port 
tack, headed nearly direetly across the river, perhaps half a point 
to the southward, and in crossing the bows of the tow came in con- 
tact with the starboard boat and caused her to sink. 
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Assuming, as ail state, that tbe tug was in the middle of the river, 
and the schooner, including her jib-boom, being 160 feet long, th'ere 
was not over 450 feet available space on the port side of the tow. 
Had the schooner run out her full tack, on a north-east course, so as 
to make this distance abeam, she would hâve had to run about 800 
feet af ter first passing the tug and tow. This is considerably in excess of 
the estimate of her own witnesses. The inference, therefore, is that 
the libelant's witnesses are probably correct in saying that she did 
not run out her full tack. The mate says that after her tack was 
completed, and she bore away upon her proper course on the port 
tack, she was about 500 or 600 feet from the tug. As she was going 
at the rate of five or six miles an hour, that distance would be ac- 
complished in about one minute, or a little over, allowing for her slow- 
ing in coming about, and the tug, during the same time, would move 
through the water from 300 to 400 feet. This testimony fixes the 
position of the boats with more than usual accuracy. If it is to be 
relied on, it shows that the schooner, while she did not fully run out 
her tack as neai to the shore as she possibly might hâve gone, did 
not corne much short of it; but having the full space available to her, 
she was, in my judgment, bound to take notice of the incumbered 
condition of the tug, and of the fact that she was not, at the time the 
schooner tacked, backing, but was moving ahead ail she could, and, 
therefore, evidenily designing to go ahead of the schooner. Had this 
been observed, as it ought to hâve been observed, at the time the 
schooner tacked, there would hâve been no difficulty in the schooner's 
following this obvious indication, and, under a continued port wheel, 
hâve swung round so as to go astern of the tug and tow. The space 
that was available to the schooner towards the New York shore was 
so small that it was dangerous to pass ahead of and so near to the 
tug upon her previous tack, and then go about and undertake to pass 
ahead of her again. The tug had backed strong to allow the schooner 
to pass her at her first crossing, and then had hooked up and gone 
ahead strong in order to pass ahead of the schooner before her return 
on her port tack. The maneuvers of each bound each to a careful 
observance of the other, and when the tug's purpose was évident, as 
it should hâve been évident, to any pi-oper lookout on the schooner, 
the schooner should hâve governed herself accordingly, and passed 
astern, or else hâve luffed and made another short tack; either of 
whieh was, in my judgment, entirely available to her. 

2. I think the tug, however, was also clearly in fault for nooking 
up and going ahead after the schooner had first passed to port, in- 
stead of keeping her course until the schooner should return upon 
her port tack. The more rapid speed of the schooner, and the short 
space available to her, rendered her speedy return ahead of the tug 
obvious to any compétent pilot. It was the primary duty of the tug 
and tow to keep out of the way of the schooner, and let her hâve her 
proper course. There was no danger to the tug and tow either in 
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continuing to back, or in going under a slow bell, aB they had begun, 
until the schooner again crossed on her short tack. Instead of doing 
this, the tug attempted, with, I think, obvious imprudence, to run 
ahead of the schooner, and she thus brought aboutthe collision; but 
as the tug's purpose was sufficiently obvious to a proper lookout on 
the schooner, and the danger of collision being apparent, and as the 
schooner might, by either porting or starboarding, hâve avoided the 
collision, the damages must be divided, both being in fault. 



Morten v. Five Canal-Boats. 
(District Court, D. New Jersey. July 13, 1885.) 

1. Collision— Négligent Navigation— Burden op Proof. 

In a suit to recover for damages caused by a collision resulting from careless 
and négligent navigation, the burden c>f proof is on the libelant. 

2. Samb — Canal-Boats asd Sloop — Improper Anchorage — Fault— Evidence. 

On examination of the évidence in this case, held, that the sloop was in fault 
in anchoring at the place where she did ; that the évidence of négligence on the 
part of the canal-boats with which she collided was not sufficient to entitle 
her to recover; and that the libel should be dismissed. 

Libel in rem. 

Hyland é Zabriskie, for libelant. 

Frank L. Hall, for respondent. 

Nixon, J. This suit is brought to recover damages arising from a 
collision between the fishing sloop Flash, of which the libelant is 
owner, and five canal-boats, the property of the Philadelphia & Kead- 
ing Coal & Iron Company, of which corporation the claimants are 
receivers. 

It appears that on the sixth of December, 1884, the Flash was 
bound up the North river, and, being overtaken by a storm, anchored 
off a coal-pier at Jersey City about sundown; that about the time of 
casting her anchor she was notified by the employés on the pier 
that she would be in the way of the boats coming for coal and water; 
that, in order to get out of the way, leaving the anchor where it was 
first cast, not far from the river end of the coal-pier, they began to 
pay out the cable. The wind was strong from the south-east, blow- 
ing the sloop into the slip between the coal-pier on the south and the 
dock of the New Jersey Central Eailroad Company on the north, un- 
til she was floating within about 15 feet of the said dock, her cable 
stretching across the slip 80 fathoms or more to the anchor. The 
slip was less than 400 feet in width, bounded on the northern side 
by the wharf, or dock, of the said railroad company. This was 700 
or 800 feet in length, at the lower end of which, next to the river, the 
tive canal-boats were moored, — fastened together, with their bows to- 
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wards the river, — three of them (Nos. 71, 70, and 7) in front, and the 
remaining two (Nos. 6 and 31) in their rear. The libelant's sloop 
was held by her ancbor and cable stretching diagonally across the 
slip, a short distance behind the last-nanied boats. 

As the wind increased later in the evening, the canal-boats were 
exposed to the full force of the gale across the river, and found them- 
selves in an unsafe and dangerous position. At about 9 o'clock p. 
m. they were unloosed from the dock, in order to go further into the 
slip, whither they were carried when unfastened by the force of the 
wind. In this movement they in some way got entangled with the 
cable of the sloop, and were brought into collision with her, doing her 
considérable injury. 

The libelant claims that the accident was caused solely by the 
négligence, mismanagement, and bad navigation of the canal-boats. 
The respondents reply that the sloop was lying where she had no 
business to be, and that Bhe was warned to get out of the way before 
any attempt was made to move the boats. 

The suit is for damages for careless and négligent navigation, and 
the burden of proof is upon the libelant. He must show affirmatively 
carelessness and négligence in the management of the boats. The 
testimony is so contradictory that I am afraid ail the witnesses hâve 
not been careful to speal: the truth. There were two persons on the 
sloop, — the master, who appears to bave been below in the cabin until 
about the time of the first collision, and a seaman named Johnson, 
who was on deck as watchman. They both swear that they had no 
information or warning that the canal-boats intended changing their 
position by dropping from their moorings into the slip, until they 
were adrift and in contact with the sloop. On the other hand, three 
of the captains of the canal-boats — Hopkins, of No. 71; Dautrich, of 
No. 7; and O'Connell, of No. 6 — agrée in thestatement that some time 
before the canal-boats were moved — one of the witnesses states half 
an hour, and another three-quarters of an hour — notice was given that 
they were about to move into the slip, and that the sloop must be re- 
moved out of their track. They are quite sure that the notice was 
heard and understood by those on board the sloop, as a reply came 
back from some one, saying, "AU right." 

I think the weight of the évidence is that timely notice was given, 
and that the respondents are not liable for any damage which arose 
to the libelant by continuing his boat in Buch an anchorage. But, in- 
dependent of the évidence on this point, the libelant has hardly pre- 
sented a case which entitles him to damages for injury to his sloop. 
She was lying at anchor at an improper place and in an improper 
manner, and the law is well settled that she must take the consé- 
quences resulting therefrom. Casting his anchor near the south side 
of the entrance to the slip, he paid out 80 fathoms of cable, until it 
almost reached the wharf upon the northern side, — the wind carrying 
ihe vessel diagonally across the slip. He was lying at anchor within 
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a fewfeet of shore, althougb. the uncontradicted proof is that the rules 
and customs of the harbor of New York and Jersey City forbid vessels 
from anchoring within 200 feet of shore. There was no stress of 
weather that justified him in mooring the sloop sonear the dock that 
canal-boats, two or three abreast, could not hâve room to pass along 
the wharf without coming into contact with his cable, or in collision 
with his vessel. ,, 

The libel must be dismissed. 



The Fern Holme. 
(District Court, D. New Jersey. July 17, 188B.) 

1. Carriers of Goods bt Water— Damage to Cargo— Improper Stowagb. 

On the évidence in this case, it cannot be said that the damage to the cargo 
was caused by improper stowage, and was not the resuit of the rough weather 
experieuced on the voyage. 

2. Same—Delivery—Shortage— Evidence—Bill of Lading. 

When the bill of lading acknowledges the receipt of 514 bags of canary-seed, 
" weight, contents, and value " unknown, it will require more than naked proof 
that a weigher found some of the bags a few pounds short in weight to uold 
the vessel responsible for the shortage. 

S. B. Ransom, for libelant. 

Lorenzo Ullo, for respondent. 

Nixon, J. On the eighteenth of December, 1883, W. H. Cole & 
Co. shipped on board the steamer Fern Holme, at the port of Liver- 
pool, England, 514 bags of canary-seed for the port of New York. 
The merchandise reached its destination, and the libelants in this 
case, who were the consignées, received notice of its arrivai on the 
seventh of January, 1884. The freight was duly paid and the de- 
livery of the cargo demanded. It was landed from the steamer onto 
the dock at pier No. 43, North river, when it was discovered that a 
number of the bags containing the seed were soiled by coming into 
contact with a Venetian red powder, which composed a part of the 
freight, in barrels, and which from some cause had escaped from the 
barrels during the voyage, causing the damage to the saoks. The 
libel allèges that the injury arose from careless and improper stow- 
age, and demands damages, not only for that injury, but beoause the 
respondents refused, for the period of eight days after the freight was 
paid, to make delivery of the seed to the consignées, whereby a loss 
accrued to the consignées from a décline in the priée, and also for a 
shortage of 386 pounds in the amount of seed subsequently delivered. 
The answer dénies thèse allégations, and they are the only issues 
which are raised by the pleadings. 

It appears from the évidence that as soon as the consignées were 
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advised of the arrivai of the seed they authorized their brokers, Eraus 
& Stettin, to sell the same on their account; that a written oontract 
was entered into by them with McKesson & Eobbins for the sale of 
the whole importation at two and three-fourths cents per pound, al- 
leging the same "to be of good merchantable (juality; to be approved 
of on the dock; sound bags only to be taken; stained or damaged, 
if any, to be rejected;" that draymen were sent to the dock to take 
the delivery of the seed ; and that a controversy arose between the 
employés of the respective parties as to the nature of the receipt 
which should be demanded andgivenupon its delivery, — therespond- 
ents being understood to insist that they should be receipted for as 
in good order, and the libelants as wholly damaged. A long corre- 
spondance between the principals, causing a delay of more than a week, 
ensued before the parties could ascertain what the real trouble was. 
They then found out that both parties were willing that the receipts 
taken and given should describe the merchandi3e according to the 
actual condition of the packages, 

I should hâve no dimculty about the rules and principles on which 
the suit is to be decided, if I could flnd out what the facts were. I 
am bound to say that, after several years' expérience in admiralty 
proceedings, I hâve never known a case where the testimony was more 
unsatisfactory on the material points. Before the libelants can re- 
cover damages for injuries caused by improper stowage, they must 
proved that it existed. It ia sometimes to be inferred from the cir- 
cumstances. But it ought not to be inferred in the présent case 
that two or three barrels of Venetian red broke open, scattering the 
powder over other merchandise, from not being properly stowed, in 
view of the testimony of the captain that he had the most stormy 
voyage which he had experienced for 15 years, and that the damage 
arose from the rough weather and the heavy laboring of the ship. 
The bill of lading exempted the vessel from ail responsibility for losses 
arising from périls of the sea. The évidence also warrants the judg- 
ment that the delay in getting delivery of the cargo arose from a 
claim of the libelants' men that the seed should be receipted for as 
damaged, when they were not entitled to demand more than a receipt 
describing the actual condition of the packages. The bill of lading 
acknowledges the receipt of 514 bags of canary-seed, "weight, con- 
tents, and value unkriown." The whole number of the bags was 
duly delivered. It will require something more than naked proof 
that a weigher found some of the bags a few pounds short in weight, 
to hoid the steam-ship responsible for the shortage. 

The libelant has failed to establish his claim by the proofs, and 
the libel must be dismissed, with costs. 
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Cokblbt and another v. The Snap. 

(District Court, ~D. New Jersey. july 29, 1885.) 

Towage— Négligence— Ice— Damages. 

On review of the évidence in this case, held, that the towage contract was 
negligenily performed, and that libelants are entitled to recover damages to the 
estent of the actual injury caused by such négligence. 

Libel in rem. 

Hyland é Zabriskie, for libelants. 

Wallis & Edwards, for respondents. 

Nixon, J. The libelants in this case are the owners of the eanal- 
boat Transport, and file their libel to recover damages for négligence 
in the performance of a towage contract. On the twenty-ninth of 
February, 1884, the steam-tug Snap took in tow, at the foot of Sixth 
street, in Hoboken, New Jersey, the canal-boat Transport, loaded with 
about 230 tons of bituminous coal, consigned to Spuyten Duyvil creek. 
She proceeded up the river -with a fresh, south-westerly wind, and when 
she reached the mouth of the creek was unable to enter on account 
of the accumulations of ice on the eastern shore of the river, whither 
it had been driven by the westerly wind. The western or New Jersey 
shore of the river was comparatively free from ice, and the master of 
the tug towed the Transport to the western shore; but, not finding a 
satisfactory landing place at Fort Lee, proceeded onward to Shady 
Side. The canal-boat was deeply loaded, drawing about six feet and 
a half of water. The tide was half ebb, and there was only a sufficient 
depth of water to drop the boat at the river end of one of the piers at 
Shady Side. She was left there, against the remonstrance of the cap- 
tain of the canal-boat, as the libelants allège, and with his passive 
assent, as the respondents insist, but with the promise from the cap- 
tain of the tug that he would return the next morning and remove 
her to a more safe landing place. He did not return the next morn- 
ing. The boat was suffered to remain there during ail of the next 
day and night. On the afternoon of the succeeding day the wind 
changed to the east, driving the floating ice from the eastern to the 
western shore of the river. She was eut by the ice and caused to 
sink, thus inflicting the damage to the boat of which the libelants 
complain. 

The teBtimony is conflicting, but I think the libelants are entitled 
to a decree. The master of the tug undertook a certain service, to- 
wit, the towing of the boat to the landing in Spuyten Duyvil creek. 
He was prevented by the ice from completing the trip, and hence was 
excusable for its non-performance. But his duty under the contract 
did not end there. He was still bound to take reasonable care of the 
boat and her cargo. He might hâve returned with her to Hoboken 
on the same afternoon, but he states that he was afraid to undertake 
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the trip, there being a strong head wind, and the boat being heavily 
laden, old, and weak. Then he could bave reinained with her during 
tbe night, ready to proceed the next morning to his destination, and 
to render any aid which changes in the wind or weather might re- 
quire. He did neither, but left her at the end of the pier at Shady 
Side and towed another boat lying there back to New York. He as- 
sumed the conséquences of such an abandonment, and the damage 
was caused by a change of wind on the next day. He undertook such 
risk and must be held responsible, as I find no proof which shows that 
the canal-boat in any way contributed to the damages. 

There has been some testimony already in regard to the extent of 
the injury, growing out of the attempts of the parties to compromise 
the case. The boat was repaired after the accident, and there is some 
ground for believing that an attempt was made to introduce into the 
claim expenses for repairing which did not arise from the injury 
caused by the ice. The commissioner will be careful not to include 
in his report any expenditures which were not f airly made for the rép- 
aration of the injury complained of. 



Philadelphia & E. E. Co. v. New England Teansp. Co. 

(District Court, S. D. New York. July 1, 1885.) 
Tug and Tow— Notice of Danger— Dutï to Seek Harbob— Coal-Boats— 

PUMPS OUT OF ObDBB. 

Respondent's tug, having several coal-boats in tow, on Long Ialand sound, 
when o£E Norwalk harbor, was notifled by the captain of outside boat, Ho. 99, 
that his boat could not stand an approaching thunder shower, and to go into 
Norwalk harbor. The tug kept on, and No. 99 was sunk in the shower that 
followed. Held, that after such notice, and the boat being old, and but 10 
inches out of water, reasonable care and prudence in the tug required her to 
seek refuge from the coming storm, and that she was in fault in not availing 
herself of the harbor near at hand. But it further appearing that the boat 
nearly outlived the storm, and that her pumps were choked up and not avail- 
able, and that she might probably hâve survived had the pumps been in order, 
held, that she should recover but half her damages. 

In Admiralty. 

Benedict, Taft é Benedict, for libelant. 

Hill, Wing é Shoudy, for respondent. 

Brown, J. On the twenty-eighth of July, 1882, one of the libel- 
ant's boats, No. 99, loaded with coal, was proceeding, in company with 
other boats, ail in tow of the defendant's tug, on a trip from Port 
Morris to New Haven. The day had been fair, mild, and promising, 
until about half past two, when there was a change of wind to the 
southward, and évidences of a coming thunder storm. At about that 
time, when the tow was opposite, or nearly opposite, the east entrance 
of Norwalk harbor, the captain of No. 99 asked the pilot of the t'ig 
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to go into Norwalk harbor, telling him that he thought a storm was 
coming, and that his boat could not stand it, and would be lost if the 
storm should strike thera. The tug continued on with the tow. A 
thunder shower, with a strong wind and heavy sea, fell upon them at 
about 3 : 30 ; and in an hour afterwards No. 99 filled and sank. The 
évidence shows that No. 99 was an outside boat on the starboard side, 
exposed to the wind and sea; that she was loaded to within 10 inches 
of her rail; was 15 years old; that her hatches were not tight; and 
when she took in water, that her pumps were choked, and could not 
be worked. 

. The pilot of the tug does not fully deny thèse statements of the 
captain of No. 99; and it appears that when the storm broke upon 
them they were about four and one-half miles to tbe eastward of the 
east passage to Norwalk. This seems to me to confirm the captain's 
statements, that when he first gave notice to the pilot that a storm 
was approaching, and that his boat could not bear it, the tug was not 
far from Norwalk harbor, and that it was a subséquent conversation 
on the same subject heard by one of the other captains, when it was 
stated that they were then about as near to Bridgeport harbor as to 
Norwalk. The defects of the libelant's boat, and her inability to cope 
with rough weather, were, therefore, not only obvious, but express 
notice of thèse facts was brought to the attention of the pilot of the 
tug with référence to the évident approach of the coming thunder 
storm. Ordinary prudence and care for the safety of the boats coni- 
mitted to his charge required him to seek any proper place of shelter 
available. I think the weight of évidence is clearly to the effect that 
such shelter might easily hâve been had through the east passage to 
Norwalk. In disregarding this notice, and not availing himself of the 
means of safety at hand, the pilot of the tug must be held in fault. 
The M. J. Cunningham, 18 Fed. Eep. 178 ; The Niagara, 20 Fed. Eep. 
152. 

2. The évidence shows that complaint had previously been made 
by the défendant of the unseaworthy condition of some of the libel- 
ant's boats. No. 99 was at this time 15 years old. Not only were 
her hatches imperfect, but when water began to be taken in, her 
pumps were found to be so choked up as to be useless. Notwith- 
standing this, it was an hour after the storm struck them before she 
sank. AU the other boats of the tow were uninjured, and the storm 
did not lastlong after No. 99 sank. 'The choking of the pumps does 
not appear from the évidence to hâve arisen from any excusable acci- 
dent on the trip. Had the pumps been in serviceable condition, it 
seems probable that the boat would hâve been kept afloat. Knowl- 
edge of the uselessness of the pumps was not communicated to the 
pilot of the tug, and could not be presumed by him. Upon this 
ground No. 99 must also be held chargeable with fault contributing 
to the loss. The Oswego, 8 Ben. 129. The libelant is entitled to re- 
cover, therefore, but half his damages, with costs. 
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The Cepheos.* 
(Dtstrict Court, E. D. New York. March 10, 1885.) 

Tug and Tow— Salvage Awakd Recoverable as Damages in Colmsion. 

Several boats were being towed along-side a tug, when the tug was run into 
by a steam-boat coming up from behind, and some of the towing lines were 
broken by the collision, and others were cast off by direction of the master of 
the tug, who thought the tug was sinking, and the boats went adrif t towards 
the shore, and were in danger of destruction. They were saved by other tugs, 
for whose services salvage waa awarded against them by this court. Held, that, 
under ail the circumstances, the péril in which the boats were placed was the 
natural and immédiate resuit of the wrongful act of the steam-boat in running 
into the tug, and the owners of the boats were entitled to recover from the 
steam-boat the amounts they had paid for the salvage. 

In Admiralty. 

Carpenter é Mosher and Jas. K. Hitt, W'xng de Shoudy, for libelants. 

W. S. MacFarlane, for the Cepheus. 

Benedict, J. Thèse actions were tried together. They are brought 
against the Cepheus, — the first, to recover the damages to the barge 
Manhattan No. 12; the second, to recover for damages to the chunker 
No. 2,10é; the third, for damages to the canal-boat Two Brothers; — 
thèse damages being in each case asserted to hâve been the resuit of 
a collision between the steam-boat Cepheus and the tow of which 
thèse boats formed a part. It iB proved and not denied that while 
the boats in question were being towed along-side the tug James Me- . 
Mahon, near Hell Gâte, the steam-boat Cepheus, coming up from be- 
hind, ran into the James McMahon. None of the boats in the libels 
mentioned were injured by direct contact with the Cepheus, but some 
of the towing lines were broken by the collision, others were cast off 
by direction of the master of the James McMahon immediately after 
the blow, upon the cry of his engineer that his boat was sinking, and 
the tow thus broken up. The tide being strong, as soon as the lines 
were cast off, the boats in the libels mentioned began to drift towards 
the shore, and were put in danger of destruction. They were saved 
by the exertions of other tugs, for which salvage has been awarded 
against them. 

The only question in this case is whether the péril in which the 
boats were put after the tow broke up was the natural and immédi- 
ate resuit of the act of the Cepheus in running into the James Mc- 
Mahon, or whether it is to be attributed to unnecessary action on the 
part of the master of the James McMahon in casting off the lines, and 
to the neglect of the master of the James McMahon to pick up his 
boats when he might, after he discovered that his boat was not really 
injured. Upon the whole, considering the locality, the nature of the 
blow given, and its effects, I am of the opinion that ail the damages in 

i Reported by R. D. & Wyllys Benedict, of the New York bar. 
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question must be held to be the natnral conséquence of the wrongful 
act of the Cepheus in running into the tow. 

The case of the Two Brothers and the boat No. 2,104 is not as clear 
as the case of the Manhattan No. 12; but, after ail, is sufficiently clear 
to warrant a decree in their favor. 

Let a decree in favor of the boats be entered m each case. 



The Ella B. 

(District Court, N. D. New York. July 15, 1885.) 

Admihàmt Jurisdiction— Tug Engaged in Towing Small Craft m Harbob 

OF BUFFALO— LlBEL FOR SEAMEN'S WaGES. 

A tug of less tlian flve tons burden, whose chief occupation is the towing of 
canal-boats and otber small craft about the havbor of Buffalo and adjacent 
waters, occasionally running out upon lake Erio and the Niagara river, is en- 
gagea in aiding commerce upon navigable waters of the United States, and 
within the admiralty jurisdiction. 

In Admiralty. 

Frank F. Williams, for libelant. 

D. G. Jackson, for respondent. 

Coxe, J. This is an action to recover Beaman's wagea. The dé- 
fenses are, want of jurisdiction and payment. The Ella B. is a tug 
of less than five tons burden. Her chief occupation has been, and 
iB, the towing of canal-boats and other small craft about the harbor 
of Buffalo and the waters adjacent thereto. She has occasionally, 
in pursuing her vocation, been out upon Lake Erie and the Niagara 
river. Since the act of August 5, 1882, (22 St. at Large, 300,) she 
has not been enrolled. 

It is contended by the respondent that, because of her diminutive 
size and the restricted theater of her opérations, she is not within the 
admiralty jurisdiction of the court. This proposition cannot be main- 
tained. She was engaged in aiding commerce upon navigable waters 
of the United States. This fact, irrespective of questions relating 
to the size and tonnage of the vessel, the absence of enrollment and 
license, and the cireumscribed nature of her employment, is sufficient 
to give the court jurisdiction. The B é C, 18 Fed. Bep. 543; af- 
firmed, Ex parte Boyer, 109 TJ. S. 629; S. C. 3 Sup. Ct. Eep. 434; 
The Genesee Chief, 12 How. 443; The Eagle, 8 Wall. 15; The Bine 
v. Trevor, 4 Wall. 555; U. S. v. Burlington & H. G. F. Co. 21 Fed. 
Bep. 331; Endner v. Greco, 3 Fed. Bep. 411; The General Cass, 
Brown, Adm. 334; Malony v. Milwaukee, 1 Fed. Eèp. 611; The Gâte 
City, 5 Biss. 200; The Volunteer, Brown, Adm. 159; The Hezekiah 
Baldivin, 8 Ben. 556; The McChesney, 8 Ben. 150; affirmed, 15 
Blatchf. 183; Murray v. The Nimick, 2 Fed. Eep. 86; The Florence, 
2 Flippin, 56. 
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With référence to the défense of payment it is thought that the 
testimony of the libelant, enforced as it is by dates and memoranda, 
is entitled to greater weight than the somewhat loose déniai of the 
master of the tug. There should be a decree in favor of the libelant 
for the amount demanded in the libel, with interest and costs. 



The Thomas McManos. 1 
{District Court, E. D. New York. November 29, 1884.) 

1. Carriers op (Joods bt Wateb— Liabilitt beyond Route — Lien. 

Persons in charge of a steam-boat in New York bound for Hudaon, N. Y., 
gave a receipt for cotl on shipped on board, which was marked, " Canoë Cotton 
Mills, Valatie, N. Y.," with knowledge that it was intended to go from Hud- 
son byrail to K., and that there full freight from N. Y. to K. was to be paid, 
which was to be divided between the steam-boat and the railroad in accord- 
ance with an understanding between them. Held, that the duty of .the steam- 
boat as carrier was diseharged by delivering the goods to the railroad at Hud- 
son. 

2. Samïï— Evidence of Spécial Contract. 

There must be clear and satisfactory évidence of a spécial contract to extena 
the liability of a steam-boat to the transportation and delivery of goods by a 
railroad beyond the place of the boat's destination, in order to charge the boat 
with a liea for damages caused by the wrong delivery by the railroad. 

In Admiralty. 

Goodrich, Deady & Platt, for libelant. 

Tenbroeck é Vanorden, for claimant. 

Benedict, J. The receipt given by those in charge of the steam- 
boat at the time of the shipment of the cotton does not amount to a 
bill of lading. It states no contract for the transportation of the cot- 
ton. It mentions no place on the route of the steam-boat, or on the 
line of the railroad Connecting at Hudson, for delivery of the cotton, 
and contains no language from which to infer a contract on the part 
of the owners of the steam-boat to transport the cotton beyond Hud- 
son, the place of the steam-boat's destination. Nor can such a con- 
tract be inferred from the fact that the steam-boat made a connection 
at Hudson with a railroad running thence through Kinderhook, and 
received this cotton, marked, "Canoë Cotton Mills, Valatie, N. Y.," 
with knowledge that it was intended to go by the railroad from Hud- 
son to Kinderhook, and that upon its delivery there freight was to be 
paid for the whole transportation from New York to Kinderhook, 
which freight would be divided between the railroad and the steam- 
boat, in accordance with an understanding between them. 

A spécial contract to extend the liability of the steam-boat to the 
transportation and delivery of the cotton by a railroad, and at a place 

iReported by R. D. & Wyllys Benedict, of the New York bar. 
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beyond the place of the boat's destination, cannot be inferred from 
the facts proved in this case. Clear and satisfactory évidence of such 
a contract is required by the law, (Myrick v. Michigan Cent. B. Co. 
107 U. S. 102 ; S. C. 1 Sup. Ct. Rep. 425 ;) and certainly without such 
an agreement no lien upon the steam-boat was created by the act of 
the railroad in delivering the cotton to the Canoë Cotton Mills at Kin- 
derhook without the shipper's order, when a receipt containing the 
words, "To order; notify Canoë Cotton Mills, Valatie, N. Y," as well as 
the •words, "Account of Tolar, Hart & Co.," had been given at the time 
of the shipment of the goods. 

The libel is accordingly dismissed, without considering the other 
points made in behalf of the claimant, upon the ground that when the 
steam-boat delivered the cotton to the railroad at Hudson the duty 
attaching to the stearn-boat as carrier was discharged. 



The Snap. 

{District Court, D. New Jersey. August 13, 1884.) 

Admirai/ty Pbactice— Stipulation for Costs— Oath of Sukety. 

Until satisfactory proof is put in that thèofficer, in accepting a bond, was de- 
ceived or did not properly perfora his duty, tlie court will assume that the se- 
curity is sufiicient, and 'when the surety has made oath that he is worth a suf- 
ficient sum over and above ail his just debts and Habilitiez the stipulation is 
prima facie good. 

In Admiralty. 

Hyland & Zabriskie, for libelants. 

Wallis é Edwards, for claimants. 

Nixon, J. The proctora for the libelants in the above-stated cause 
filed with the libel the usual stipulation for costs, offering as surety. 
one Isaac Pierson, who swore that he was worth the sum of $500 over 
and above ail his just debts and liabilities. This is ail that the rule 
requires, and is, prima facie, a good stipulation. The proctors for 
the claimants, however, gave notice to the libelants to produce their 
surety (Pierson) before Mr. Commissioner Eomaine in Jersey City, 
on a day stated, to enable them to make further inquiry as to his 
property and responsibility. The libelants declined to produce him; 
and a rule was then taken upon them to show cause before the court 
why additional security for costs should not be furnished. On the 
return of the rule no évidence was offered to show, or tending to show, 
that the stipulation filed was not good, but the court was asked to 
inaugurate the practice of setting aside a stipulation for costs entered 
into in the usual form, and verified by the usual affidavit, upon the 
mère suggestion by the respondents that it might not be sufficient. 

Until some satisfactory proof is put in that the officer, in accepting 



THE CO. F. YOUNG AND THE SARAH C. HAGAB. 511 

the bond, was deceived, or did not properly perforai his duty, the 
court must assume that the bond is sufficient. 
The rule to show cause is discharged. 



The Co. F. Young and The Saeah C. Hagab. * 

(District Court, E. D. New York. February 25, 1885.) 

Collision— Conflicting Evidence— Probabilitt. 

Where the évidence in a collision case was conflicting, and one version of the 
accident made it necessary to suppose that the collision must hâve lieen in- 
tentional, while the other version did not, the latter was believed to be the 
truth. 

En Admiralty. 

Hyland d Zabriskie, for libelant. 

Alexander ê Ash, for the Hagar. 

Benedict, Taft ê Benedict, for the Young. 

Benedict, J. Upon the évidence in this case the libelant can re- 
cover against one of the tugs proceeded against, but not against the 
other. He can recover against the Co. F. Young if ne and the wit- 
nesBes produced by the Sarah C. Hagar tell the truth. He can re- 
cover against the Sarah C. Hagar if the witnesses produced by the Co. 
F. Young tell the truth. I incline to believe the account given by 
those in charge of the Co. P. Young, for the following reasons : This 
account is not improbable, while it is highly improbable that the Co. 
F. Young, with the Sarah C. Hagar and her towin plain sight, would 
start up and run intô the canal-boat, as the witnesses from the Hagar 
say 8ht, did. Such an act was so uncalled for that ibe witnesses for 
the other side say that the collision must hâve been intentional on the 
part of the Co. F. Young. Moreover, the testimony given by the libel- 
ant and the witnesseB for the Hagar is far from harmonious, whereas 
the testimony given by those from the Co. F. Young is not open to 
Buch a criticism. In addition to this, the witnesses who testify to the 
account contended for by the Sarah C. Hagar are outnumbered bythe 
witnesses for the Co. F. Young. In such a state of the évidence, the 
libel, as against the Co. F. Young, must be dismissed, and the libel- 
ant may hâve a decree against the Sarah C. Hagar, with a référence 
to ascertain bis damages. 

»Reported by R. D. & Wyllys Benedict, of the New York bar. 
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The G. W. Peatt and The Blue Bonnet. 1 

{District Court, E. B. New York. January 5, 1885.) 

Collision — Damage — Evidence op Unseaworthiness. 

On ail tbe évidence in this case itwas held not to hâve oeen proved that the 
libelant's boat was so old and unseaworthy as to prevent his recovering against 
the tug B., towing his boat, the damages which his boat sustained by collision 
with another, by fault of the B. 

In Admiralty. 

Hyland é Zabrishie, for libelant. 

Beebe é Wilcox, for the Blue Bonnet. 

Benedict, Taft & Benedict, for the Pratt. 

Benedict, J. The collision which gave rise to this action was not 
caused by any fault on the part of the G. W. Pratt, but was caused by 
the fault of the Blue Bonnet, in attempting to pass out from pier 4, 
nearly across the tide, and ahead of the G. W. Pratt. The resuit was 
that bef ore she could straighten up in the tide she was carried by the tide 
down upon the Pratt, and so caused the damage to the libelant's boat. 
There must therefore be a decree in favor of the G. W. Pratt, and 
against the Blue Bonnet, unless the breaking of the libelant's boat by 
the collision was owing to its being too old and weak to sustain the 
ordinary pressure incident to navigation of this character. Upon this 
point there is testimony going to show that the libelant's boat was 
old and weak; but there is also proof that she had on board a cargo 
of coal, and that she had shown herself able to carry cargoes up to the 
time of the accident. It also appears that a survey of the damage 
caused by the collision in question was had, in which the claimants 
took part, and the report of that survey, while it désignâtes the parts 
requiring to be repaired, nowhere alludes to any unseaworthiness or 
insufficiency of the boat; and one of the surveyors, when examined 
as a witness, says that the boat, with the repairs stated in the report, 
would be seaworthy. Moreover, one of the persons who held the sur- 
vey on the boat, and who is called as a witness for the claimants, 
testifies that he would not hold a survey upon a boat that was unsea- 
worthy prior to sustaining the injury to be surveyed. I cannot, there- 
fore, say that the testimony proves that the damages caused by the 
collision arose from the fact that the libelant's boat was not sufficient 
to endure the ordinary strain of navigation of this character. 

Let a decree be entered dismissing the libel as against the G. W. 
Pratt, and directing a decree in favor of the libelant against the Blue 
Bonnet, with an order of référence to ascertain the damages. 

1 RepsKted by R. D. & Wyllys Benedict, of the New York bar. 
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Field and others v. Williams. 

(Circuit Court, E. D. Wiseonsin. June, 1885.) 

Removai, of Cause— Time of Application— Décision on Demubiîeb— Rev. St. 
$ 639, subd. 3. 

A cause may be removed from a state court, under Rev. St. § 639, subd. 3, 
after a décision or mling on demurrer. ALleyv. Nott, 111 U. S. 472; S. C. 4 
- 8up. Ct. Rep. 495, distinguished. 

Motion to Eemand. 

Ellis, Greene à Merrill, in support of motion. 

Webster é Brazeau, contra. 

Dyer, J. This case was removed from the state court to tins court 
at the instance of the plaintiffs, and is now before us on a motion to 
remand. The plaintifs are citizens of other states than Wiseonsin, 
and one of them is an alien. The défendant is a citizen of this state. 
The suit is upon a judgment recovered by the former against the lat- 
ter, November 1, 1879, in the superior court of Cook county, Illinois. 
Issue was joined while the case was pending in the state court. The 
answerof the défendant contains (1) a gênerai déniai of indebtedness 
upon the judgment; (2) an affirmative défense that the judgment wae 
obtained by fraud ; and (3) a counter-claim for damages. The plain- 
tiffs demurred to the second défense, on the ground that it did not 
state facts constituting a défense to the action, and to the counter- 
claim, on the grounds that it did not state facts constituting a cause 
of action against the plaintiffs, and that its subject-matter was not 
pleadable as a counter-claim. The demurrer, so far as it related to 
the second défense, was sustained by the state court, and as to the 
counter-claim, was overruled. Subsequently the case was removed to 
this court. The removal was made pursuant to the third subdivision 
of section 639, Rev. St., which provides that "when a suit is between 
a citizen of the state in which it is brought and a citizen of another 
state, it may be so removed on the pétition of the latter, whether he 
be plaintiff or défendant, filed at any time before the trial or final 
hearing of the suit, if before or at the time of filing said pétition he 
makes and files in said state court an affidavit, stating that he has 
reason to believe, and does believe, that from préjudice or local influ- 
ence he will not be able to obtain justice in such state court." 

The motion to remand was prompted by a suggestion of the court, 
when the case was called for trial, that there might be some doubt 
whether the case was removable, in view of the proceedings had in 
the state court, and is now urged on the ground that the application 
for removal was made too late. In Alley v. Nott, 111 U. S. 472, S. 
G. 4 Sup Ct. Eep. 495, it was decided by the suprême court that, as 
a demurrer to a complaint, on the ground that it does not state facts 
sufficient to constitute a cause of action, raises an issue which in- 
volves the merits, a trial of the issue raised by it is a trial of the ac- 
v.24F,no.9— 33 
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tiort, within the meaning of section 3 of the act of March 3, 1875, 
(18 St. 471,) relating to the time within which causes may be re- 
moved from Btate courts; and therefore that a cause in which such a 
demurrer had been heard and decided could not be thereafter removed 
under that section. The présent contention is that this ruling ap- 
plies to a similar removal made under the third subdivision of section 
639, Eev. St. The language of section 3, act of 1875, is "that when- 
ever either party, or any one or more of the plaintiffs or défendants en- 
titled to remove any suit mentioned in the next preceding section, shall 
désire to remove such suit from a state court to the circuit court of 
the United States, he or they may make and file a pétition in such 
suit in such state court before or at the terni at which said case could 
befirst tried, and before the trial thereof." The language of subdi- 
vision 3, § 639, Eev. St., is that the suit may be removed on pétition 
"filëd at any time before the trial or final hearing thereof." The ar- 
gument of counsel in support of the motion is that, as to the time 
when the suit may be removed, the language of the two acts is sub- 
stantially identical, because in both the words "before trial" are used, 
and therefore that the décision of the court in Alley v. Nott, inter- 
preting the word "trial," as used in the third section of the act of 
1875, applies with equal force to a case arising under subdivision 3, 
§ 639; and the point, when first suggested, seemed to the court not 
without merit. 

In the original act of March 1, 1867, (14 St. at Large, 558,) the 
language used in fixing the period within which the removal might be 
made was "at any time before the final hearing or trial of the suit,-" 
and in Insurance Co. v. Dunn, 19 Wall. 214, it was held that the word 
"final," as thus used, applied to the term "trial" as well as to the 
term "hearing;" accordingly, that although a removal was made un- 
der that act af ter a trial on the merits, a verdict, a motion for a new 
trial refused, and a judgment on tbe verdict, yet, it having been so 
made in the state, where, by statute, the party could still demand as 
of right a second trial, the removal was in time, because such first 
trial was not a "final trial," within the meaning of the act. And in 
Stevenson v. Williams, Id. 575, it was observed by Mr. Justice Field, 
commenting on the act of 1867, that it clearly meant that a removal 
might be made before final judgment in the court of original juris- 
diction where the suit was brought. In Vannever v. Bryant, 21 Wall. 
41, it was adjudged that a removal could not be made, under the act 
of 1867, after trial and verdict, and while a motion for a new trial was 
pending and undetermined, because, for aught that then appeared, 
the trial thus had might be the "final trial;" but impliedly holding 
that if a new trial should be granted, and a right to a second trial 
become thus perfected, a removal might then be made. See, also, 
Railroad Co. v. McKinlcy, 99 U. S. 147. 

Such were the décisions interpreting the act of 1867 as it orig- 
inally stood. But aB that act, revised and condensed, appears in sub- 
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division 3, § 639, Eev. St., there is a transposition of words, so that 
its language is "before the trial or final bearing." And it is now con- 
tended that the qualifying adjective "final" does not apply to "trial," 
but only to "hearing,"and that "trial" relates to the trial of suits at 
law, and "final hearing" to the hearing of suit3 in equity. Hence 
that a suit al law must be removed under that section before trial, 
and that in view of the language of the section, thus changed from 
that of the original act, the hearing and décision of a demurrer is as 
clearly a "trial" as it is under section 3 of the act of 1875. 

This contention we cannot sustain. Under section 3 of the act of 
1875 the sait must be removed not only before the trial thereof, but 
before or at the term at which it could be first tried. This is a re- 
quirernent which does not appear in the act of 1867, nor in any of the 
former removal acts; and it has been construed to mean the first 
term at which the cause is in law triable, — the first term at which the 
cause would stand for trial, if the parties had taken the usual steps 
as to pleadings and other préparations. Babbitt v. Clark, 103 U. S. 
606; Pullman Palace Car Co. v. Speck, 113 U. S. 87; S. C. 5 Sup. Ct. 
Eep. 374; Gregory v. Hartley, Id. 742; S. C. 5 Sup. Ct. Eep. 743. 
Herein the act of 1875 ismaterially différent from any statute which 
preceded it authorizing removals from the state to the fédéral court ; 
and this is an important considération — undoubtedly infiuencing, to a 
considérable extent, the décision in Alley v. Nott — in determining at 
wbat stage in the progress of a cause it may be removed under the 
act of 1867. It does not follow, therefore, as a necessary séquence 
from the use of some words in both acts that are identical, that the 
two acts must hâve the same construction, it appearing that, in ma- 
erial parts, they are dissimilar. 

Subdivision 3 of section 639, Eev. St., was not repealed by the act 
of 1875. This was expressly adjudged by the suprême court in Hess 
v. Reynolds, 113 U. S. 80, S. C. 5 Sup. Ct. Eep. 377, where it is 
said that "this clause of section 639 remains and is complète in itself, 
furnishing its own peculiar cause of removal, and prescribing for 
causes appropriate to it the time within which it must be done." In 
determining what is meant by the words "trial or final hearing," as 
used in this subdivision, the spécial cause of removal therein pre- 
scribed, and not found in the act of 1875, is to be considered. Ihe 
préjudice, or hostile local influence, might not exist, nor hâve been 
âiscovered, at the beginning of the suit, nor at the time of hearing a 
demurrer, nor indeed before a trial on the merits which was not final. 
Therefore, as Mr. Justice Miller says, in the opinion in Hess v. Rey- 
nolds, supra, "congress intended to provide against this local hostility 
whenever it existed. up to the time of trial ; " which, according to the 
■ gênerai sensé and évident intent of the act, means final trial. The 
case just referred to was one in which there had been a trial before 
commissioners appointed by a probate court to pass upon claims 
against an estate, and after such trial and an appeal to the circuit 



516 TEDERAL KŒP0BTER. 

court of the state, tut before a trial by jury in the latter court, tha 
proceeding was removed to the fédéral court, and the case was held 
removable at that stage. Speaking of subdivision 3 of section 639, 
it is said in the opinion that a trial by jury is "the trial or final hear- 
ing of the suit, winch would conclude the right of removal, and until 
such trial commenced the right of removal under this provision re- 
mained." Thus it would seem that the suprême court now place 
the same interprétation upon the act of 1867 in its présent form as 
was placed upon it when Insurance Go. v. Dunn was decided, and 
when its language was "the final hearing or trial." See, also, Ayers 
v. Watson, 5 Sup. Ct. Eep. 642. 

We are therefore of opinion that this case is distinguishable from 
Alley v. Nott, and that the motion to remand should be overruled. 

Harlan, Justice, who presided in the hearing of this case, concura 
in this opinion. 



Chicago & A. By. Co. v. New York, L. E. & W. E. Co. and another. 

(Circuit Court, S. D. New York. July 8, 1885.) 

1. Removal of Cause — Separatb Controverse. 

As the bill in this case discloses a separate controversy between plaintif! and 
the removing défendant, the motion to remand is denied. 
3. Injunotions— Damages — Inadéquate Redress. 

Injunctions to restrain breaches of négative covenants and mandatory in- 
junotions to compel the observance of affirmative covenants are granted when 
the threatened breach of an existing contract is clearly shown, but only "when 
the recovery of damages at law would inadequately redress the impending in- 
jury. 

3. Contract— Condition. 

"Where an agreement is not to he deemed complète until certain parties hâve 
signed it, those who hâve signed it cannot, after they hâve shown by aeting 
under it that they considered it complète, although not signed by the others, 
Claim that it is not binding and mereîy inchoate. 

4. Injunction — Violation of Covenants. 

Kquity will restrain the violation of covenants by injunction, notwithstand- 
ing their nature is such that spécifie performance would not be decreed. 

5. Railroad Companies — Contract to Establish Dispatch Freioht Link — 

Injunction. 

Contract between plaintiff and défendant railroad companies, whereby they 
agreed to establish a dispatch freight Une for their mutual beneflt and profit, 
construed, and held that a breach thereof should be enioined. 

In Bquity. 

Joseph H. Choate and Charles L. Atterbury, for plaintiff. 

B. H. Bristow and W. W. McFarland, for défendants. 

Wallaoe, J. This suit was removed from the suprême court of 
this state to this court upon the pétition of the New York, Lake Erie 
& Western Eailroad Company. The plaintiff moves to remand, and 
the motion présents the single question whether there is a contro- 
versy in the suit which is wholly between the removing défendant and 
the plaintiff, and which can be fully determined as between them. 
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The bill of complaint is filed to restrain the défendants from violating 
the conditions of several contracta entered into between the parties, 
and for an accounting for moneys due to the plaintiff, and for dam- 
ages. One cause of action against the défendants is founded upon 
the alleged breach of the second clause of the agreement, Exhibit A, 
annexed to the bill, whereby each défendant covenants to make good 
any deficieney in the earnings of the plaintiff necessary to pay plain- 
tiff 's interest upon its issue of mortgage bonds in the proportion to 
which each défendant may respectively receive gross earnings accruing 
from its traffic with the plaintiff. The undertaking thus expressed is 
not a joint one on the part of the défendants, but is several and distinct 
by each, and the liability of each is measured by its own proportion 
of gross earnings received from its traffic with the plaintiff. Adriatic 
Fire Ins. Co. v. Treadwell, 108 U. S. 361 ; S. C. 2 Sup. Ct. Eep. 772. 
There is nothing in the agreement which implies that the défendants 
are to be sureties for each other, or answerable for each other's de- 
fault. 

Although a joint accounting is demanded, the liability of each défend- 
ant is several, and the complainant caiinot convert a controversy which 
is wholly between itself and each of the two défendants into one be- 
tween itself and both défendants, by tre^ting it as joint in the prayer 
for relief. It is only where the cause of action is founded upon a 
joint and several liability that a plaintiff may, at his élection, proceed 
against both défendants jointly or each severally. Boyd v. GUI, 19 
Fed. Kbp. 145; Louisville é N. R.Co.v.Ide, 114 U. S- 52 ; S. C. 5 Sup. 
Ct. Eep. 735. The removing défendant and the plaintiff are the only 
indispensable and the only proper parties to the suit, so far as it is 
founded upon the breach of the second clause of Exhibit A. The bill 
thus discloses a separate controversy between the plaintiff and the re- 
moving défendant, and the motion to remand should therefore be 
denied. 

The défendants move to dissolve the ex parte injunetion obtained 
by the plaintiff in the state court, restraining the défendants from 
diverting the trame of the Great Western Dispatch Freight Line from 
the railroad of the plaintiff, and from diverting any traffic from the 
plaintiff s road which it is entitled to receive under various agree- 
ments set out in the complaint, and from retaining and appropriating 
certain moneys of plaintiff to which plaintiff claims to be entitled 
under various provisions of the agreement between the parties. 

It cannot be seriously contended. that the injunetion should be per- 
mitted to stand in the broad form in which it was granted. So far 
as it restrains the défendants from retaining and appropriating mon- 
eys which they ought to pay over to the plaintiff, it should be vacated, 
because the plaintiff has an adéquate common-law remedy to recover 
thèse sums. Injunctions to restrain breaches of négative covenants, 
and mandatory injunctions to compel the observance of affirmative 
covenants, are granted when the threatened breach of an existing con- 
tract is clearly shown, but only when the recovery of damages at law 
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wdrzld madequately redress the impending injury. So far as the in- 
junction restrains the diversion of traffic from the plaintiff, the plain- 
tiff 's case rests upon the breach of two distinct contracta. The first 
is a contract between the parties by which, in considération of the 
mutual stipulations to be kept and performed by each, they agreed 
that so much of the railroad of the défendant the New York, Lake 
Erie & Western Kailroad Company as extended from the city of New 
York to Salamanca, and so much of the railroad of the défendant 
the New York, Pennsylvania & Ohio Eailroad Company as extended 
from Salamanca to Marion, Ghio, should form, with the railroad of 
the plaintiff extending from Marion to Chicago, and then under con- 
struction, a through line for traffic, both freight and passenger, be- 
tween New York and Chicago. In that agreement the plaintiff cove- 
nanted to forward by said through line ail freight and passengers 
which it could lawfully control to ail points reached by the railroads 
of the défendant and their respective connections, provided the same 
could be dont at equal rates and" with equal facilities of any other 
line or route. 

The défendant the New York, Lake Erie & Western Company cov- 
enanted on its part, so far as it could lawfully control the same, to 
forward by the way of the railroads of the New York, Pennsylvania 
& Ohio Company and of the plaintiff, as nearly as practicable, as 
large a proportion of its ail-rail business destined for Chicago and 
points beyond as the business received by it from Chicago and points 
beyond, over the railroad of the plaintiff, and of the New York, Penn- 
sylvania & Ohio Company, should bear to the whole amount of its 
ail-rail business from Chicago and points beyond. The New York, 
Pennsylvania & Ohio Eailroad Company covenanted on its part to 
forward by the railroad of the plaintiff as large a proportion of its 
business destined for Chicago and points beyond, originating on its 
own line, as the amount of its business from Chicago and points be- 
yond, coming to it over the road of the plaintiff, should bear to the 
whole amount of the business coming to it from Chicago and points 
beyond, and destined for points on its road and its connection. It was 
further provided in this agreement that through rates on ail business 
done over the three roads should be divided between them propor- 
tionately to the distance carried on their said roads, respectively, after 
deducting the usual terminal and lighterage charges. 

The bill does not allège in spécifie terms the breach ot any of the 
covenants in this agreement on the part of the défendants. It avers 
on information and belief that the défendants "hâve violated their 
contracts with the plaintiff for the maintenance and support of the 
through line between New York and Chicago by the diversion of traf- 
fic therefrom, and by other acts hostile to the interests of such through 
line;" but in what particulars the défendants hâve violated their con- 
tract does not appear. By a référence to the affidavits accompany- 
ing the bill, it appears that the défendant the New York, Lake Erie 
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& Western Company bas collected and retained, and refuses to pay 
over, moneys, a portion of which belonga to the plaintiff. Clearly 
the plaintiff cannot maintain its injnnction if this is the only breach 
of the agreement on the part of the défendants. The gênerai avér- 
aient of a diversion of trafnc, when none of the eircumstances are 
shown, is a mère conclusion of law. The bill would be bad upon de- 
murrer. Dïllon v. Barnard, 21 Wall. 430, 437. More than this is 
necessary to authorize an injunction. Spooner v. McConnell, 1 Mc- 
Lean, 337, 360 ; Brooks v. O'Hara, 8 Fbd. Eep. 529. 

Aside from the failure to allège sufficiently a breach of this agree- 
ment, there is another fatal objection to the plaintiffs case, so far as 
it is founded upon this agreement. By the terms of the agreement 
the défendants were to forward by the railroad of the plaintiff only 
such a proportion of their Chicago traffic, respectively, as the amount 
they should respectively receive from the plaintiff bears to the whole 
amount of traffic coming to the défendant from Chicago and points 
beyond. There is no allégation in the bill that the défendants hâve not 
forwarded to the plaintiff the requisite proportion of traffic to which 
the plaintiff is entitled under the terms of the agreement. If they 
hâve forwarded that proportion the plaintiff has no cause of com- 
plaint. 

The plaintifî's right to an injunction must be Bnstained, if it can 
be sustained at ail, upon the case made in respect to the second agree- 
ment referred to. By that agreement the plaintiff, the défendant 
the New York, Lake Erie & Western Company, and several other 
railroad companies, undertook to form a co-operative organization for 
the development and accommodation of Connecting through freight 
traffic between certain western and eastern points and districts upon 
or reached by their respective roads and their connections. The par- 
ties agreed to establish a freight line to be known as the Great West- 
ern Dispatch, to be operated via Salamanca, both eastwardly and 
westwardly, solely upon and in connection with the roads of the sev- 
eral railway companies that were parties to the agreement. They 
were to contribute a capital or line f und and pay expenses in propor- 
tion to their earnings, and were to contribute cars in proportion to 
their business. Each party agreed to give the Dispatch line as fa- 
vorable rates, time, and working facilities as it should give to other 
freight lines, and to place it on as favorable a footing in every respect 
as the most favored lines operating by other routes or roads between 
the same, or similar points. West-bound rates were to be controlled 
by roads east of Salamanca, and east-bound rates by roads west of 
Salamanca ; and the rates were to be maintained as high as those 
of other competing lines. The line was to be in charge of a gênerai 
manager, selected by the companies, who was to hâve control of its 
agents, and to whom aceounts were to be transmitted by the several 
companies, and who was to adjust and pay over the sums accruing 
to each. 
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The agreement is sileni in regard to the manner in which trafic is 
to be secured for or contributed to the Dispatch Une by the several com- 
panies. There is no stipulation, express or inferential, which binds 
either of thern to give traffic or business to the Dispatch. The pro- 
vision that the parties shall give to each other facilities equal to those 
given to like traffic of other railway Unes, négatives the inference that 
their traffic or business is to be given exclu si vely to the Dispatch. 
Manifestly it was the contemplation of the parties to this agreement 
that their mutual interests would be promoted and developed by this 
co-operative organization, and that considérations of profit and con- 
venience would induce each to contribute its full share of traffic. The 
bill allèges that by the terras of this agreement each party stipulated 
to give to the line ail traffic it could control, intended for shipment 
between points upon the lines of the railroads, parties to the agree- 
ment. This averment is a mère conclusion of the pleader, and wholly 
unwarranted by the agreement. The breach assigned is in part pre- 
dicated upon this unfounded allégation. 

It is alleged, however, and the affidavits support the bill in this re- 
gard, that traffic destined for transportation over the Dispatch line, 
and received by it, has been continuously diverted, by the influence 
and intervention of the défendant the New York, Lake Erie & West- 
ern Company with the manager of the Dispatch line, from the rail- 
road of the plaintiff to lines of railroad companies not parties to the 
agreement. If freight is delivered to the défendants for transporta- 
tion by the Dispatch line to Chicago, or to intermediate points to 
which, by the usual course of business, it would be transported over 
the plaintiff 's railroad, and the traffic which the plaintiff would thereby 
receive has been diverted by the actions of the défendants, a sub- 
stantial breach of the agreement on the part of the défendants has 
taken place, because the agreement expressly provides that the freight 
line is to be operated solely by the railway companies parties to the 
agreement. The plaintiff is entitled to receive its due proportion of 
the traffic which it would thus dérive. It is apparent, from the facts 
stated in the affidavit, as well as from the character of the agreement 
itself, that it would be difficult and probably impossible to détermine 
the extent of the pecuniary loss which the plaintiff may sustain by 
this diversion of traffic. The défendants insist that the plaintiff has 
violated the agreement upon its part; but the affidavits do not sustain 
this assertion. 

The défendants rely upon two légal propositions to defeatthe right 
of the plaintiff to an injunction restraining this diversion of traffic : 
First. It is contended that the agreement for the organization and 
maintenance of the Dispatch line is not valid, because various rail- 
road companies who were named in the agreement as parties to it 
did not sign or subsequently corne in under its terms. Doubtless an 
agreement which is not to be deemed complète until other signatures 
should be attached to it, is not binding upon those who hâve signed 
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ii. But hère the parties who sign hâve placed their own interpré- 
tation upon the agreement, and shown by their own acts in main- 
taining the organization and transacting the business aceording to its 
provisions since the first day of January, 1884, that they regarded 
it as complète, although not signed by the others. It is quite too 
late for them to say now that it was merely an inchoate aiïair. 
Secondly. It is contended that the agreement is of such a character 
that a court of equity will not attempt to decree its spécifie perform- 
ance, and therefore an injunction shonld not be granted to restrain 
its breach. It is urged that the contract is one in which the skill, 
expérience, and cultivated judgment of the parties must be exercised, 
in order to confer upon either of them the substantial benefit of its 
performance, and also that it would require a constant supervision 
and intervention on the part of the court, during the five years of the 
life of the contract, to enforce its observance. 

The cases, Fallon v. Railroad Co. 1 Dill. 121; Marble Co. v. Bipley, 
10 Wall. 358; Port Clinton B. Co. v. Cleveland & T. B. Co. 13 Ohio 
St. 544; and Boss v. Union Pac. By. Co. Woolw. 26, are cited as ad- 
judications of our own courts in point; and the English cases, Lum- 
ley v. Wagner, 1 De G., M. & G. 604; Johnson v. Shrewsbury & B. By. 
Co. 3 De G., M. & G. 914; Peto v. Brighton By. Co. 11 Wkly. Eep. 
874, are also cited. 

In many cases where the act to be done by the delinquent party 
was not a single act, to compel which a single decree of the court 
would be sufficient, but a séries of acts which would call for the fré- 
quent interposition of the court during a protracted period of time by 
successive decrees or orders, the inconvenience of the remedy of spé- 
cifie performance has been deemed so great that the courts hâve re- 
fused to interfère, and hâve left the party aggrieved to his remedy at 
law. So, also, when the act to be performed dépends upon the skill, 
expérience, and cultivated judgment of the persbn who has obligaterî 
himself for its performance, courts of equity will not undertake to co- 
erce a literal and perfunc tory performance which would be but a vain 
and idle act. 

It is one thing, however, to stop a party from doing that which he 
cannot rightfully do, and another to undertake to compel him to do 
an act involving the exercise of faculties and judgment which are pe- 
culiar and personal to himself; and the argument from inconven- 
ience which may properly be invoked when the court is asked to de- 
cree a spécifie performance would, if it should be controlling when 
the court is asked to restrain the doing of an unlawful act, apply to 
ail cases in which the corrective power by injunction is exercised. 

In the case of Lumley v. Wagner the défendant had entered into 
an engagement with the plaintiff to sing at his theater, and not to 
sing at any other theater, and it was held that although the court 
would hâve been unable to specifically enforce the defendant's affirm- 
ative covenant to sing, it could, nevertheless, restrain a violation of 
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bis négative covenant. McCaull v. Braham, 16 Eed. Rep. 38, is a 
similar case. In Singer Sewing-machine Co. v. Union Button-hole é E. 
Co. 1 Holmes, 253, the court, after a careful review of the authorities, 
held that an injunction may be granted to restrain acts in violation 
of a lawful contract, although the nature of the contract is such that 
spécifie performance would not be enforced. Lowell, J., said: "It 
is now firmly established that the court will often interfère by injunc- 
tion when it cannot decree spécifie performance." To the same ef- 
fect is W. U. Tel. Co. v. Union Pac. Ry. Go. 3 Fed. Eep. 4^3, 429; 
Wells, Fargo de Co. v. Oregon By. éN. Co. 16 Amer. & Eng. E. Cas. 
71; and Wells, Fargo & Co. v. Northern Pac. R. Co. 18 Amer. & Eng. 
E. Cas. 441. 

Wolver.harrtpto7i & W. Ry. Co. v. London ê N. W. Ry. Co. L. R. 16 
Eq. 433, is a case quite in point, where the défendant was restrained 
from a wrongful diversion of traffic on the plaintif 's road. The agree- 
ment between the two companies was that the défendant should work 
the plaintiff's Une, and during the continuance of the agreement de- 
velope and accommodate the local and through trade thereof, and carry 
over it certain specified traffic. The bill was filed to restrain the de- 
fendant from carrying a portion of the traffic which ought to hâve 
passed over the plaintiff's line by other lines of the défendant. The 
point was made by the défendant, which is made hère, that the court 
could not undertake to enforce spécifie performance upon such a con- 
tract, because it would require a séries of orders, and a gênerai su- 
perintendence, to enforce the performance, which coùld not conven- 
iently be administered by a court oi justice; but the point was over- 
ruled and the injunction granted. 

It is not a valid objection to the plaintiff's right to an injunction 
that other railroad corporations, parties to the agreement, are not 
parties to this controversy. None of them are interested in the spé- 
cifie controversy now before the court. It bas been assumed by the 
plaintiff, upon the argument of the motion, that the défendant the 
New York, Pennsylvania & Ohio Eailroad Company was a party to 
the agreement. It appears, however, that its only relation to the 
Great "Western Dispatch line is that of lessor to the défendant the 
New York, LakeErie & Western Eailroad Company, and ail acts done 
in violation of the agreement hâve beén those of the latter company. 

The order of the court, therefore, is that the injunction be vacated 
as against the New York, Pennsylvania & Ohio Eailroad Company, 
and as against the other défendant that it be modified in accordance 
with this opinion. 
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Easton ». German-American Bank. 

{Circuit Court, S. S. New York. July 8, 1885.) 

t Pl/EDOE — DlJTY OF PLEDGEE. 

Wlien uegotiable instruments are pledged as collatéral it is the duty of the. 
pledgee, not only so to deal with them as not to destroy their value, but he is to 
use ordinary diligence to maketbein available for tlie payment of the debt; and 
if he suffers indorsed paper to mature without resorting to the necessary steps 
to charge the indorser, or faila to pursuereasonably the primary parties, he may 
become responsible for any loss that may ensue. 

2. Same — Duty, whkn Peuforhed. 

When the pledgee lias exercised ordinary diligence to secure the fruits of the 
pledge for the benefit of the pledgeor, in view of ail the circumstancea of the 
particular transaction, his duty bas been f ully discharged. 

S. Bame— Pledoe of Bonds Beino Part op Issue Secubed bt Tbost Dbbd. 
Where bonds, part of an issue, ail of which are secured by a fund to be real- 
ized bya public saleof real estate upon public notice bya trustée for the bond- 
holders and the grantors in a trust deed, are pledged, the pledgee owes no 
duty to the pledgeor of bidding at the sale of the land, and may lawfully bid 
and become a purchaser of the land himself. 

4. Bame— Sale op Land— Purchase bt Pledgee. 

B. borrowed of défendant on his note $27,500, and deposited as collatéral 40 
bonds, part of an issue of 100, secured by a deed of trust with power of sale on 
land in Illinois. B. failed to pay his notes, and the land was sold by the trustée 
pursuant to the terms of the trust deed, and was bought in by an agent of the 
bondholders, and part of it conveyed by him to the défendant. Hetd, that the 
défendant did not sustain such a nduciary relation to B. as to precludeit from 
acquiring a valid title tothe land, although the relation of pledgeor and pledgee 
existed between B. and the défendant at the time. 

In Equity. 

Charles P. Crosby, for plaintiff. 

Edward Salomon, for défendant. 

Wallace, J. In April, 1875, the firm of Bowen Brothers borrowed 
$27,500 of the défendant, giving notes payable, respectively, two, three, 
and four months from that date. As collatéral security for the pay- 
ment of this loan, Bowen Brothers deposited with the défendant 40 
bonds of the dénomination of $1,000 each, made by them payable to 
bearer five years from date, with interest semi-annually, and bearing 
date April 1, 1873. Thèse bonds were part of a séries of 100 of like 
ténor and amount, ail of which were secured by a trust deed of cer- 
tain real estate in Cook county, Illinois, executed by Bowen Brothers 
to one Smith, as trustée, for the purpose of securing the prompt pay- 
ment of the Baid bonds and the interest thereon, in whosesoever hands 
the same might be. The trust deed provided that in case of default 
in payment of the bonds or interest it should be lawful for the trus- 
tée, on the application of the holder of any of said bonds, to sell the 
said real estate, or any part thereof, and ail the right and equity of 
rédemption of the grantors therein, at public vendue, to the highest 
bidder, for cash, and upon making such sale to exécute and deliver to 
the purchaser a deed of conveyance in fee of the promises sold, which 
sale and conveyance should be a perpétuai bar, both in law and equity, 
against the grantors, their heirs and assigns, and ail other persons 
claiming under them. Bowen Brothers hâve never paid the défend- 
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ant'a loan to them. By the terms of the pledge made by Bowen 
BrotherB to the défendant of the 40 bonds, the défendant was author- 
ized, on non-payment of the notes at maturity, to sell the collaterals 
at the board of brokers, at public auction or at private sale, and with- 
out notice to Bowen Brothers, and to apply the proceeds of such sale 
to the payment of the notes. The défendant lias never made a sale 
of the collaterals, pursuant to the terms of the pledge, and still re- 
tains the bonds. 

In January, 1877, the trustée in the trust deed, upon the appli- 
cation of the State Savings Institution of Chicago, the holder of 32 
of the bonds, upon which no interest had been paid, sold the prem- 
ises, after due notice, at public auction, to one Dexter, the highest bid- 
der, for $50,000 cash. The sale was regular, and the trustée con- 
veyed to Dexter conformably to the terms of the power in the trust 
deed. In purchasing the real estate, Dexter acted as agent for the 
holders of the bonds, including the défendant, he having been author- 
ized by the holders to bid for and purchase the property for them 
jointly, in order to protect their interests. Thereafter, he conveyed 
to the défendant 40-100 of the property purchased by him, and in a 
partition suit, subsequently brougbt, a separate portion of the real es- 
tate was set off to the défendant in lieu of its undivided interest in 
the property. No part of the purchase money paid by Dexter was 
actually advanced by the défendant, but the défendant credited Bowen 
Brothers with 40-100 of the amount upon their loan, leaving Bowen 
Brothers still indebted to the défendant in the sum of several thou- 
sand dollars. 

In February, 1881, the défendant sold and conveyed the real estate 
thus acquired by it to one Dore, for the sum of $56,000. The com- 
plainant claims to hâve acquired ail the interests of Bowen BrotherB, 
and ail their cause of action against the défendant growing out of the 
transaction, by mesne transfers from their assignée in bankruptcy. 
He files this bill upon the theory that the défendant ip bound to ac- 
count for the $56,000, the proceeds of its sale of the real estate to 
Dore, and for the rents and profits during the time the défendant was 
in possession of the real estate. It is not alleged in the bill that the 
sale of the real estate was not fairly made, or that the sum for which 
it was purchased was not a fair price, or that the défendant acted 
otherwise than in entire good faith, and for the sole purpose of pro- 
tecting its own debt. The theory of the bill is that the pledgeors are 
entitled as a matter of strict right to the profits made by the défend- 
ant by a fortunate sale of the real estate after four years had elapsed 
since the purchase. 

Inasmuch as the défendant has ail along been a pledgee of the 
collaterals, which were hypothecated to it by Bowen Brothers as se- 
curity for its loan to them, it iB clearly bound to account to them or 
to their assignée for ail moneys received by it from the collaterals. 
If the défendant had exchanged the bonds directly for the real estate. 
unquestionably it would be accountable for the value of the real es- 



EASTON V. GEKMAN-AMERICAN BANK. 525 

tate, and the pledgeors, upon tendering the sum due upon the loan, 
would be entitled to a conveyance. In that case it would hâve ex- 
changed the pledged property for other property, in contravention of 
its duties as a trustée for the pledgeors to sell the pledged property 
and apply the avails to the discharge of the debt. Unless the pur- 
chase at the sale was, in légal effect, such an exchange, the pledgeors 
had no interest in the purchase, except upon the theory that the de- 
fendant was incapacitated, because of its fiduciary relation towards 
the pledgeor, from purchasing on its own account. 

In considering the rights of the parties, the circumstance that the 
pledgeors were the grantors in the trust deed may be left ont of view, 
and the case may properly be treated as though the bonds pledged 
to the défendant, and the trust deed securing thern, had been executed 
by persons other than the immédiate parties to the pledge. The in- 
terests of Bowen Brothers in the real estate, as grantors in the trust 
deed, was eut off by the sale made by the trustée, and they occupy 
no différent relation to the transaction as the grantors than if they 
had never conveyed to the trustée. Their rights, whatever they are, 
accrue because they were the pledgeors of the bonds. The real estate 
was not pledged to the défendant, but a sum of money to be produced 
by a sale of real estate was pledged as an incident of the bonds. That 
sum, when received, was to become the money of the défendant, and 
was to extinguish defendant's debt against the pledgeors pro tanto. 
The pledgeors had no interest in it after it was received by the défend- 
ant, and whether it was invested profitably or unprofitably, whether 
in the same land by which it was originally produced or in other lands, 
waB a matter of no concern to the pledgeors. 

If the défendant, as a pledgee of the bonds, was under a duty to 
the pledgeors to intervene at the sale under the trust deed, and to pro- 
mote a sale on advantageous terms for the benefit of the pledgeors 
so as to enable them to realize as much as possible upon the bonds, 
it might well be urged that this duty would subject the défendant to 
the ordinary disabilities of a fiduciary, and incapacitate it from pur- 
chasing directly or indirectly for its own benefit without the consent 
of the pledgeors. In the language of the court in Torrey v. Bank of 
Orléans, 9 Paige, Ch. 663: . 

"It is a settled principle of equity that no person wheis placed in a situa- 
tion of trust or confidence in référence to the subject of a sale can be a 
purchaser of the property on his own account." 

Where he has a duty to perform which is inconsistent with the 
character of a purchaser, he cannot divest himself of the equities of 
the cestui que trust to demand the profits that may arise from the 
transaction. As was stated in Michoud v. Girod, é How. 555, by 
Mr. Justice Wayne : 

" The gênerai rule stands upon our great moral obligation to refrain from 
placing ourselves in relations which ordinarily excite a conflict between self- 
interest and integrity." 
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It matters not, when the fidticiary relation exista, that the sale was 
brought about by a third party without any active procureinent or 
intervention on the part of the fiduciary, or that the sale was public, 
or that the priée was fair, or that there was no intention to gain an 
unfair advantage. The real question in the case is whether the de- 
fendant owed such a duty to the pledgeors. 

When negotiable instruments are pledged as collatéral, it is the 
duty of the pledgee, not only so to deal with them as not to destroy or 
impair their value, but be is to use ordinary diligence to make them 
available for the payaient of the debt. If he suffers indorsed paper 
to mature without resorting to the neeessary stepB to charge the in- 
dorser, or fails to pursue reasonably the primary parties, he may be- 
come responsible for any loss that may ensue. Whitten v. Wright, 
34 Mich. 92; Russell v. Rester, 10 Ala. 535 ; Barrow v. Rhinelander, 
3 Johns. Ch. 614; Lamberton v. Windom, 12 Minn. 322, (Gil. 151.) 
Even the neglect to prosecute overdue paper may subject the pledgee 
to liability to the pledgeor in case of loss. Rice v. Benedict, 19 Mich. 
132; Hanna v. Holton, 78 Pa. St. 334; Word v. Morgan, 5 Sneed, 
79; Noland v. Clark, 10 B. Mon. 239. 

When the pledgee has exercised ordinary diligence to secure the 
fruits, of the pledge for the benefit of the pledgeor, in view of ail the 
circumstances of the particular transaction, his duty has been fully 
discharged. Applying this standard of diligence to the présent case, 
it seems clear that the défendant was not required by its duties to 
the pledgeors to become a bidder at the sale, or take any active meas- 
ure to increase the fund to be realized thereby. By the terms of the 
trust deed the land was to be sold publicly, after a published notice 
of 20 days by a trustée, who was to sell or adjourn the sale at his 
discrétion, and whose duty it was to consult the best interests of ail 
parties interested in the sale. The défendant might reasonably rely 
upon the presumption that such a sale would be fairly conducted and 
would produce a fair return. It occupied no better position than the 
pledgeors did in respect to promotiug an advantageous sale, and there- 
fore did not stand in the relation of a fiduciary towards the pledgeor. 
In view of the scheme of the sale, the défendant had a right to infer 
that the pledgeor intended to consent in advance that the amount of 
the fund applicable to the bonds should be determined by the resuit 
of the sale. 

If no active duty to promote an advantageous sale was incumbent 
upon the défendant, it was not incapacitated from becoming a pur- 
chaser at the sale. The reason why a pledgee cannot ordinarily ac- 
quire a valid title as against the pledgeor by a pnrchase of the property 
pledged, although the sale is regularly and publicly made, unless the 
pledgeor assents, (Middlesex Bank -v.Minot, 4 Metc. 325; Bryan v. 
Baldwin, 52 N. Y. 232,) is because he cannot be at the same time a 
vendor and a purchaser of the property. The défendant hère was 
not the vendor, but occupied the position of a creditor, or of a cesiui 
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jiie trust, iseking îo féâîîze as mueh as might be practicabie oui of a 
fund by which its debt was seeured. The défendant and the pledge- 
ors stood upon terms of complète equality. The circumstance that 
the défendant did not actually advance any money upon the purchase 
is not material. The transaction was the same in substance as if it 
had paid the purchase price in money, and when it was received back 
its portion of the proceeda of the sale had applied the amount upon 
the debt of the pledgeor. 

Having reached the conclusion that the défendant had a right to 
purchase the real estate, and that no equities of the pledgeors were 
impressed upon the transaction, it is not necessary to consider other 
questions which hâve been made in the case respecting the plaintiff 's 
acquisition of the rights of Bowen Brothers. 

The bill is dismissed, with costs. 



Deake v. Dellikbb, Ex'r. 
(Circuit Court, D. New Jersey. August 1, 1885.) 

Equitt Plbading— Parties— Demurrer. 

In a suit in equity which is, in efl'ect, an application to the court to compel 
the executor of an executor to pay over to complainant a share of the estate 
bequeathed to one of the testator's children, to which complainant aJeges ne 
has succeeded by opération of law, by virtue of certain attachment proceedings 
to enforce satisfaction of a debt due him, the défendant has a right to demand 
that such child be made a party défendant, and a bill that fails to do so will be 
held defective for want of proper parties, on demurrer. 

On Bill, etc. 

Chancey H. Beasley, for complainant. 

Wm. H. Morroiv, for défendant. 

Nixon, J. To the bill of complaint originally filed in the court of 
chancery of the state of New Jersey the défendant put in a gênerai 
demurrer, and then removed the case into this court. The case was 
duly set down for argument, and several grounds are urged by the 
counsel for the défendant why the demurrer should be sustained. The 
demurrer admits the facts set forth in the bill, and thèse are sub- 
stantially as f ollows : 

About March 1, 1877, one Abraham Egbert, of the county of War- 
ren and state of New Jersey, made and executed his last will and tes- 
tament, according to the laws of the state, which, inter alla, contained 
the following clauses : 

"Item. I also devise and bequeath to my two daughters, aforesaid, ail the 
income of my real estate, wherever the saine may be situate, for the term of 
rive years after my decease, and in case my real estate be sold before the ex- 
piration of rive years after my decease, then I do order the proceeds of the 
sales of the same to be.kept at interest, aud the interest to be paid to my two 
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daughters, aforesaid, until the expiration of the flve years, aforesaid ; and if 
either of my daughters should die, leaving no heirs, before the expiration of 
the flve years af ter my decease, then it is my will that ail the bequests herein- 
bef ore shall go to the survivor. 

"Item. I do order and direct my executor, hereinbef ore namea, to sell ah the 
real estate at any time he may think best for the interest of my estate, either 
at public or private sale, within seven years after my decease, and at the ex- 
piration of the flve years, or as soon as can be after that time, to divide the 
proceeds of the sale of said real estate equally between ail my children, — the 
children of Lucy Shoemaker receiving oneequal share." 

No other disposition was made of his real estate. He afterwards 
died seized of a good quantity of land, situate in the said county of 
Warren, and leaving flve children and grandchildren, who were the 
children of his two deceased daughters, Lucy Shoemaker and Eliza 
Jones. One Eobert L. Garrison was appointed the executor of the 
will, who duly proved and took upon himself ils exécution. John W. 
Egbert was one of the testator's children, who resided at Easton, in 
the state of Pennsylvania. After the death of his father he became 
indebted to the complainant in a considérable sum of money, and the 
complainant, in order to recover the same, caused a writ of attach- 
ment to be issued out of the circuit court of the county of Warren 
against the rights and crédits, goods and chattels, moneys and effects, 
lands and tenements, of the said John, which had so descended to 
him from his father, and which, by the will, was ordered to be sold 
as aforesaid, and attached the same, and afterwards, to-wit, on the 
twenty-third of May, 1879, recovered a judgment in said court, by 
virtue of the said writ of attachaient, in the sum of $972. One Jehiel 
G. Kerr was appointed by the court auditor in the attachment pro- 
ceedings, who advertised and sold, in due form of law, the estate and 
interest of the said John W. Egbert in the lands ordered to be sold 
by the said testator, and the complainant became the purchaser of 
the same, to whom the auditor duly conveyed the title by deed dated 
October 2, 1879. More than five years after the death of the testator, 
and before the expiration of seven years, Robert L. Garrison, the ex- 
ecutor, under the provisions of the will, sold at public sale the real 
estate of which the said Abraham died seized, andof which the com- 
plainant claims to be the owner of the one-seventh part, as purchaser 
under the attachment proceedings, and received therefor the sum of 
$7,500. The estate was duly settled in the orphans' court of the 
county of Warren, and ail the debts of the testator were paid from 
the personalty, and the executor held the proceeds of the sale of the 
real estate to be distributed under the provisions of the will. 

The bill further allèges that the said Eobert L. Garrison, executor, 
made distribution of the proceeds of the sale of said real estate among 
the children and grandchildren of the said Abraham, except the sum 
of $1,071, the one-seventh part thereof, which he retained in his 
hands and refused to pay over to the complainant as the purchaser 
of John W. Egbert's share and interest, and that, still retaining the 
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possession and control of said money, he afterwards departed this 
life, to-wit, on the twenty-second of July, 1883, having first made his 
last will and testament, wherein he appointed the défendant, Augus- 
tus H. Delliker, his executor; and that the same was duly admitted 
to probate in the orphans' court of the county of Warren, the sa'd 
Delliker taking upon himself the exécution thereof, and receiving, as 
part of the estate of the said Eobert, the share of the proceeds of the 
sale of the realty which the said Eobert had refused to pay over to 
complainant. 

The prayer of the bill is that the défendant be decreed to pay to 
the complainant the said sum of money due to him as aforesaid, and 
for other and further relief. 

The view which I take of the case renders it unnecessary to con- 
sider seriatim the several reasons urged by the counsel for the de- 
fendant why the demurrer should be sustained. I regard it, in ef- 
fect, as an application to a court of equity to compel the executor of 
an executor to perform a duty which the former executor neglected 
to exécute, and to pay over to the complainant the share of the es- 
tate bequeathed to one of the children of the first testator, to which 
the complainant allèges he has succeeded by opération of law. Such 
a view makes John W. Egbert not only a proper but necessary party. 
No final decree ought to be entered which does not include him, and 
he cannot be included without being brought in. The défendant is 
clearly entitled to hâve every one made a party who sustains any 
relation to the estate, which may hereafter give him vexation and 
trouble, unless bound by the final décision of the présent suit. The 
demurrer, therefore, must be sustained on thiB ground. 

I express no opinion on any other ground. But, perhaps, it will 
not be improper to suggest that the bill of complaint should contain 
every allégation in regard to the proceedings in the attachment which 
it becomes necessary to prove on final hearing, and that the form of 
the bill may be improved by more definitely detailing the Beveral steps 
taken in the case to bring the interest of the défendant in the estate 
of his father within the lien of the writ of attachment. 
v.24F,no.9— 34 
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Harman v. Lewis and another. 1 

(Circuit Court, E. D. Missouri. .Tune 27, 1885.) 

1. Equity Practice — Pétition fob Reheabing. 

Where a rehearing is desired in an equity case, a pétition for a rehearing, 
stating in détail the reasons why it should be granted, should be filed, and if 
the reasons stated are considered sufficient, a rebearing will be granted. An 
ordinary motion for a rehearing is improper, and will be overruled as a matter 
of course. 

2. Insurance — Benevoi/ent Associations— Objection by Heib to Infoumality 

op assignment of certificate. 

"Where B., a benevolent association, issued a benefit certificate to C, a mem- 
ber, wherehy the latter's life was insured in a certain surn, and the certificate 
provided that no assignment thereof should be valid unless approved by the 
secretary, and C. assigned it, without such approval, to D., and died, leaving 
one child, who, in the absence of an assignment, would hâve been entitled to 
the proceeds of the certificate, and B. tiled a bill of interpleader, and paid the 
money due into court, Jield, that the assignment was invalid, because of the 
failure to obtain the secretary 's approval, and that C.'s heir had a right to ob- 
ject to its validity on that ground, and was entitled to the fund. 

In Equity. Motion for new trial and rehearing. 

The fund in question in this case having been decreed to be paid 
to John P. Harman, guardian of Lillian Funkheuser, a motion for 
a rehearing was filed by défendant Lewis, and a motion for a "new 
trial and a rehearing" by défendant M. L. C. Funkheuser. The 
body bf the latter motion was as follows : 

"Now cornes the défendant M. L. C. Funkheuser and moves the court for 
a new trial and rehearing in the above-entitled cause, for the following rea- 
sons, to-wit: (1) That the court erred in flnding and decreeing that this de- 
fendant acquired no interest in the fuud in question by virtue of the assign- 
ment and delivery to him by Tilden S. Funkheuser of the certificate on file 
in this cause. (2) That the court erred in finding and decreeing that the 
fund in question belonged to said John P. Harman, guardian," etc. 

For other material facts see 24 Fed. Eep. 97. The motions for 
rehearing having been called up, Mr. Givens, attorney for défendant 
Funkheuser, asked that the matter be laid over until some future 
day in order that he might hâve time to prépare himself to argue the 
questions involved. 

Geo. D. lieynolds, for complainant. 

0. B. Givens, for Funkheuser. 

Geo. E. Smith, for Lewis. 

Treat, J., (orally.) It is very important that counsel Bhould under- 
stand the rules of practice. A simple motion for rehearing amounts 
to nothing. A pétition for rehearing must be filed, and you must 
set out the grounds therefor in the pétition. If the court is satisfied 
that there are good grounds for a rehearing it will so order. The 
case is not to be heard over again except by leave of court. 

Mr. Givens. This is an ordinary motion for a rehearing. 

>Reported by Benj F. Rex, Esq., of the St. Louis bar. 
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Teeat, J. That is waste paper. Parties accustomed to praetice 
in the state court often fall into the mistake that a motion for a re- 
hearing in equity ia like an ordinary motion for a new trial, and to be 
disposed of in the same way. In a suit in equity in the fédéral court 
if you wish a rehearing you should set out in détail in your pétition 
the grounds therefor. Otherwise the court will overrule it as a niat- 
ter of course. It is an application, in other words, for a rehearing — 
will the court grant the rehearing ? — not, will the court rehear it be- 
fore it décides whether it will or not, and let the parties go into the 
whole matter over again; that is not equity praetice. 

Mr. Givens. This case was submitted on a written stipulation, and 
the motion sets out what the parties claim to be the error in the rul- 
ing. 

ïeeat, J. You set that out before. What has bappened since 
whereby the court should grant you leave to hâve it heard again ? 
There must be some reason assigned in your application. 

Mr. Givens. The only point we raise is that there is an error in 
the ruling of the court on the law. 

(The motion was hère read.) 

Treat, J. That is a paper wholly unknown to equity proceedings. 
I see no good reason why the court should go over this case again. 
There are many important questions the court might hâve considered. 
As stated in the brief opinion heretofore rendered, it was more than 
doubtful, under the charter and the nature of this benevolent institu- 
tion, whether a valid assignaient could be made. There are a great 
many questions considered by the courts in respect to thèse obliga- 
tions resting on sound prineiples. A gentleman in good standing in 
a benevolent institution of this description, so long as he remains in 
good standing, is entitled to tbe benefits thereof on conforming to its 
rules and paying the dues. In the absence of any provision whereby 
a certificate of membership, which entitles the member to recover, 
and also entitles those succeeding him to recover, whatwould become 
of ail thèse organizations, if Etrangers, even if assignées, could force 
themselves into membership regardless of personal or other qualifica- 
tions, and also of the continued good standing of the original mem- 
bers? The certificate, if assignable, may be assigned to somebody; 
and if he pays the dues, are they dépendent upon the original mem- 
bers remaining in good fellowship, or what? I did not choose to go 
into thèse inquiries. I contented myself with the single remark that 
however that might be under thèse various décisions, it was certain 
that, even if this certificate was so assignable, it was so only on the 
terms stated in the certificate, to-wit : the approval of the secretary. 
The lawof the organization states where the fund should go. That's 
ail there was in this case. 

Mr. Givens. The particular point I wished to argue was the ques- 
tion as to the effect of a condition of this kind in a certificate, where 
the company had filed a bill of interpleader, thereby declaring that 
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they owed a délit, and waiving any right that they might hâve them- 
selves, — that f rom their doing that no other party could hâve a right 
to corne in and raise this question of the approval of the secretary. 

Treat, J. Unquestionably the company owed that surn of money 
to Bomebody- Hère were parties disputing among themselves as to 
whom it should be paid. A bill of interpleader is iiled, and the com- 
pany does not raise the objection. Of course the company owes the 
money. The question is, who is entitled to it ? This alleged assignée 
the court holds is not entitled to it. Inasmuch as there is no lawful 
assignée of the fund, the law carries it as in this case, there being 
uo widow, to the only surviving child. Of course the company can- 
not raise the objection. It owes the money. If it could go a step 
further, and undertake to détermine that because it had done sundry 
and divers things this child should not hâve anything, the child would 
object, and say you cannot convey away my rights. 

I am satisfied with my opinion, and will go further if necessary. 
I overrule the motion, not on the ground of form merely, but on the 
ground of substance. 1 



Herrick v. Throop, impleaded, etc. 
(Circuit Court, N. D. New York. July 25, 1885.) 

Pledge— Fratto— Equitable Relief. 

A., having borrowed $1,000 from B., delivered hia trotting horse to him aa 
security for the loan, under a contract providing for the return of the horse on 
payment of the loan and expenses of keeping, etc. 0. induced A., by falsely 
representing that B. was inimical to him, to exécute an order for the delivery 
of the horse, reciting that C. had purchased it. No considération passed from 
C. to A., but A. executed a receipt for $3,000 in full for the horse. Held, that 
A. was entitled in equity to hâve the receipt or bill of sale set aside, and to a 
decree directing that the horse be returned to him, or that ne be paid the value 
thereof , if the horse could not be returned, upon the payment of whatever was 
due under the contract for the expense of keeping him. 

On the seventh of October, 1882, the complainant delivered to the 
défendants Haggerty and Walden his valuable trotting horse, "How- 
ard Jay," as security for a loan of $1,000, and received back from 
them the following agreement : 

"Octobek 7, 1882. 
"Article of agreement between Dr. William Haggerty and Dr. J. S. Walden, 

parties of the flrst part, and B. F. Herrick, party of the second: 

" The parties of the first part do hereby agrée to resell the roan geldi ng, known 

as « Howard Jay,' for the considération of one thousand dollars, lawful money 

of the United States, and legitimate expenses incurred for keeping of said 

horse; and it is further agreed by the parties of the flrst part and party of the 

1 See Spïavm y. Chew, 60 Tex. 532. 
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second part that they shaïï share equally in ail profits derived from said horse 
during the racing season of 1883. 

"And it is hereby further agreed that if the said horse be repurchased, a rea- 
sonable compensation shall be given to the parties of the first; the term of 
said horse to be for one year from date. Wm. Hâggehtt, 

"Witness: W. H. Snyder. J. S. Walden." 

On the thirteenth of February, 1883, Haggerty then being in pos- 
session of the horse, the complainant signed the following papers in 
the handwriting of the défendant Throop: 

"$3,000. 

"Itee'd.Elmira, February 13, 1883, of B. II. Throop, three thousand dollars, 
in full for horse known as ' Howard Jay.' B. F. Heerick." 

"Dr. Wm. Haggerty, Scranton, Pa. — Dear Sik: On payment of my in- 
debtedness to you for advance of $500, and the keeping of horse, 'Howard 
Jay,' now in your care, please deliver him to B. H. Throop, who has pur- 
chased said horse of me, and oblige, Very trnly, 

"Elmira, February 13, 1883. B. F. Herrick." 

No considération whatever was paid for thèse papers. The com- 
plainant was induced to attach his signature, believing that they were 
necessary to effect the removal of the horse from the possession of Hag- 
gerty, who was represented as being hostile to complainant's interests. 
It is now allegedthat the défendants Throop and Walden were engaged 
in a eonspiracy to cheat and defraud the complainant, and that Throop 
had knowledge of and participated in the fraud by which complainant 
was persuaded to part with his interest in the horse. The défendant 
Throop maintains, on the contrary, that, having previously acquired 
the interest of the défendant Walden, he fairly and honestly pur- 
chased the complainant's interest, as well as that of Haggerty, and 
thus became the absolute owner of the horse. 

Prior to the commencement of this action a demand for the horse, 
and an offer to pay ail money advanced under the agreement of Oc- 
tober 7th, was served upon the défendant Throop. The complainant 
contends that, the receipt and order being procured from him by fraud, 
he is still at liberty to redeem the horse pursuant to the original 
agreement; that Throop has only the rights which Haggerty and Wal- 
den possessed, having been subrogated thereto by his purehase from 
them, respectively. The défendant disputes the jurisdiction of the 
court, dénies the fraud, and insista that he is the bona fide owner 
of the horse. 

Walter Lloyd Smith, for complainant. 

J. McGuire, for défendant Throop. 

Coxe, J. Upon the merits the principal issue is : Did the receipt, 
or bill of sale, of February 13th invest the défendant Throop with the 
absolute, indefeasible title to the horse ? Did he intend to purehase, 
and did the complainant intend to sell? If the transaction was fair 
and honest, if, without fraudulent inducements, the complainant 
partedwith his interest, even thoughithe con tract was unilatéral and 
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greatly to his disadvantage, be is now remediless. But, on the con- 
trary, if the papers weis obtained from him by fraud as part of a 
conspiracy to deprive him of his property, if he was indueed to believe 
that Haggerty was his enemy, and Throop his friend, and that by this 
means alone could his horse be transferred from the former to the 
latter; then, providing always that the défendant Throop na,s particeps 
frauclis, the complainant is entitled to the relief prayed for. It matters 
not how adroitly sueh a seheme may hâve been devised and carried out, 
with what technical précision each step may hâve been taken, or 
with what forms of law it may be surrounded; ail this will avail the 
défendant nothing, if it appears that by his fraud and déception the 
rights of an innocent party hâve been invaded. A court of equity 
will swif tly overthrow the barriers behind which fraud has intrenched 
itself, no matter with what pains they may hâve been set up, or how 
broad and deep may be their foundations. If the testimony of Walden 
is to be believed, there can be no doubt that Throop was an active par- 
ticipator in the seheme to deprive Herrick of his horse. But Walden 
is discredited, and his testimony, were it not supported by other ev- 
dence, both direct and presumptive, would be wholly inadéquate to 
sustain a charge of fraud. It is hardly possible, however, that his 
story is fabricated. 

I cannot avoid the conclusion, after reading this record, that Throop 
knew that Herrick did not intend to part with his interest in the 
horse. Throop's relations with those who were the active agents in 
the conBpiracy were of such a character that it is inconeeivable that 
he was kept in ignorance of the manner in which the complainant 
was entrapped. That a gross fraud was perpetrated no one dénies. 
TJpon what theory can the défendant be exculpated ? He knew that 
Herrick had a right to redeem the horse. He had seen and read the 
agreement of October 7th. He knew that the horse was worth more 
than the amount loaned upon him. He knew that if Herrick was to 
be despoiled of his interest it could make no possible différence to him 
whether Throop or Haggerty reaped the benefit. He knew, more- 
over, that not a dollar was paid by him, or any one else, to Herrick 
for the papers of February 13th. And yet Throop now insists that 
he actually believed that Herrick intended to pass the title irrevoca- 
bly to him. Even thôugh Haggerty were as unfriendly as he was 
represented, the complainant still had a valuable interest so long as 
the horse remained with him. What possible motive could hâve act- 
uated Herrick to throw away this chance of rédemption and profit in 
the future and convey his interest to a total stranger without one 
farthing of considération ? Throop must hâve known that no sane 
man would act in so irrational a manner. But when to the positive 
testimony and the presumptions arising from undisputed faets is 
added the évidence of Throop's repeated récognition of Herrick's title 
and his failure to assert his own, of his admissions that Herrick had 
the right to redeem, and of his' agreement to return the horse upon 
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being paid the amount expended by him, the conviction becomes ir- 
résistible that Throop knew that he was not the absolute owner of 
the horse. 

Although the case is sui generis, I cannot doubt that the court has 
jurisdiction. An action at law could not afford the relief which the 
complainant seeks. When the suit was commenced in the state court, 
the horse was in the possession of the défendant Throop. The légal 
title was in him. The chattel, which is the subject of the action, 
had no fixed market price. The horse had a peculiar worth, hardly 
capable of estimation in damages. He was valuable not only for 
■what he had done in the past, but for what he might do in the fut- 
ure. The complaint demands relief as follows: First, for a con- 
struction of the contract of October 7th ; second, for an accounting; 
third, for a Bpecinc performance; and, fourth, (though not in ternis 
demanded,) that the receipt and order of February 13th be set aside 
as having been obtained by trickery and fraud. Ail thèse are mat- 
ters of équitable cognizance. Méchantes' Bank v. Seton, 1 Pet. 299, 
305; Johnson v. Brooks, 93 N. Y. 337, 313; Cushman v. Thayer 
Manufg Co. 76 N. Y. 365; MUehell v. Great Works M. é M. Co. 
2 Story, 649; Bischoffsheimv.Baltzer, 22Blatehf. 281; S. C. 20 Fed. 
Eep. 890; Pacific R. Co. v. Atlantic é P. R. Co. 20 Fed. Eep. 277; 
Story, Eq. Jur. §§ 716-726. 

The value of f ast-trotting horses dépends upon so many contingen- 
cies, is so theoretical, uncertain, and spéculative that it is thought the 
court would not be justified in fixing the value hère at a greater sum 
than $8,000. 

The record does not furnish ail the évidence necessary to enable the 
court to state the account correctly. The défendant was not required 
to anticipate that an account would be required, and it would be an 
anomalous proceeding, against bis objection, to make a final adjudi- 
cation upon this branch of the case, Unless, therefore, the parties 
can agrée upon the amount, there must be a référence to a master for 
an accounting. Whether "a reasonable recompense" shouid be al- 
lowed dépends somewhat upon the profits already received under the 
contract. This question is also refeired to the master for his opin- 
ion, and can be finally determined upon the coming in of his report. 
There shouid, therefore, be a decree in favor of complainant for a re- 
turn of the horse, or for $8,000, his value, in case areturn cannot be 
had, upon payment to défendant of whatever sum may be found due 
upon the accounting. If, however, it shouid be found that the de- 
fendant is indebted to the complainant upon tbe account, the sum so 
found due shouid be added to the judgment in complainant's favor. 

The complainant shouid recover costs. 
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Glenn v. Dorsheimer and otbers.' 

Same v. Hunt. 1 

Same v. Liggett. 1 

Samb v. Foy. 1 

SAME V. PfilEST. 1 

Same v. Dausman. 1 

Same v. Von Phul. 1 

Same ». Scott and another. 1 

Same v. Tadssig and another. 1 

Same v. Triplett. 1 

Same v. Dimmock and another. 1 

Same v. Noonan and others. 1 

Same v. Lucas and others. 1 

(Circuit Court, E. I). Missouri. July 15, 1885.) 

1. Corporation — Statutb op Limitations— Liability of Stockholders in Cor- 

poration Which has Ceased to do Business. 

Where an insolveut corporation assigns ail its property, including unpaid 
stock subscriptions, to trustées for the benefit of its creditors, and ceases to do 
business, the liability of stockholders upon their subscriptions becomes abso- 
lute at once, " or at least within a reasonable time thereafter,"and the statute 
of limitations begins to run in their favor as against the trustées. 

2. Same — Whbn Oall should bb Made. 

Semble, that where such an assignment is made of the assets of a corporation, 
orgauized under the laws of a state under which the liability of stockholders 
only becomes absolute after a call, the trustées are bound to make the neces- 
sary call within a reasonable time, and the statute of limitations will iicgin to 
run frora the expiration of that time, if no call is made. 

3. Same— Bkeach op Trust— Trustées and Successohs on Same Footing. 

Where, in such cases, the original trustées are removed by a court of chan- 
cery, and new ones appointed in their place, the latter stand in the same posi- 
tion that the former would hâve occupied if unremoved, and the new trustées 
cannot excuse a failure to bring sui t within the statutory period, in a suit against 
an innocent stockholder, on the ground that their predecessors willfully betrayed 
their trust, and confederated with the company's officers to secrète the com- 
pany's books, conceal the names of stockholders, and irapede the enforcement 
of creditors' claims. 

4. Same— Lâches. 

Semble, that where such trustées fail to proceed against estâtes fully admin- 
istered upon, or in the course of administration, until between three and four 
years after a call is made, they will be guilty of lâches, and cannot recover in 
a court of equity. 

Demurrers to amended pétitions and bill. For opinion npon de- 
muriers to original bills and pétitions, see 23 Fed. Êep. 695. 



'Eeported by Benj. P. Rex, Esq., of the St. Louis bar. 
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I 

The amended bille and pétitions state, as excuses for the delay, that a 
receiver of the National Express Company's property was appointed by 
the United States circuit court for the district of Virginia under a bill 
filed September 8, 1866 ; that said receiver gave bond, and that the 
decree was not annulled until December 11, 1880, until which time it 
lay dormant; that the trustées did not take possession under the 
trust deed until November, 1866, until which time the corporation 
remaiued a going concern; that in 1806, soon after the exécution of 
said deed, the assignées were enjoined by two courts, in suits by stock- 
holders, from takingany action under the deed; that by a decree of 
the circuit court of the city of Baltimore, passed December 15, 1866, 
said trust deed wasdeclared void, the trustées enjoined from proceeding 
under it, and a receiver appointed ; and that the président of said 
company and its other officers, and the original trustées, combined 
among themselves to impede, delay, and prevent the enforcement of 
the claims of creditors of the company against its stockholders ; and 
for that purpose ail of the bocks and papers of said company were 
by one of said trustées carried beyond the limits of the states of Vir- 
ginia and Maryland, where they had previously been kept, and beyond 
the reach of said creditors, and secreted, and the names of the Mis- 
souri stockholders were never learned by the présent trustée or the 
stockholders until the suit in chancery in the circuit court of Rieh- 
mond was revived. 

T. K. Skinker, for plaintiff. 

W, H. Clopton, for Dorsheimer, Foy, Priest, and Lucas and others. 

C. M. Napton, for Hunt. 

Smith â Harrison, for Liggett and Dausman. 

Walker â Walker, for Von Phul. 

Wilbur F. Boyle, for Scott and others. 

Geo. W. Taussig, for Taussig and others. 

Thos. C. Fletcher and Geo. D. Reynolds, for Triplett, Noonan, and 
others. 

Drydcn é Dryden, for Dimmock and others. 

Noble é Orrick, for Lockwood and others. 

Teeat, J. At the former hearing of the demurrers in thèse cases 
the judges did not overlook the fact that the plaintiff was Buing as 
assignée, and not as a creditor, but, in order to illustrate their views, 
considered briefly what would, under the circumstances, be the rights 
of creditors for whom the assignée was charged to act, if said assignée 
were négligent or false to his trust. Those views were arguendo in 
order to show that even the creditors of the defunct corporation had 
no just right of complaint against thèse debtors, even if the assignée 
had been faithless to his trust. The deed of assignment in 1866 by 
the corporation vested in the assignées thus appointed authority, and 
rnade it their duty, to prçceed against the several stockholders to col- 
lect what was due on their respective subscriptions in order to meet 
the just demands against the corporation. That deed of assignment 
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was judicially upheld by the decree in Virginia, on which the plain- 
tiff strenuously relies. He is merely successor in the trust of 1866, 
and bis position is no better tban tbat of his predecessors, ànd no 
worse. If, through neglect or lâches, obligations had been disoharged 
by lapse of time, the removal ôf the original assignées and the ap- 
pointaient of a successor could not revive them. When the statute 
of limitations began to run, it eontinued to run. As held in tbe for- 
mer opinions, the causes of action against thèse défendants accrued 
at the date of the original assignment, in 1866, or at least within a 
reasonable time thereafter, and, consequently, unless some excuse is 
presented in the amended proceedings for the failure to sue prior to 
1884, — that is, a valid excuse in law or equity, — the plaintiff's al- 
leged causes of action are barred. 

Many abstruse and complicated propositions bave been presented 
in argument, with great learning and ability, concerning which cited 
cases are not fully in accord, but their décision is not necessarily in- 
volved in this case. Tbe court discovers in the amended pétitions 
and bills no averments taking the cases out of the rulings originally 
rnade. If it be that no cause of action accrued, technically, until 
a formai call was made, it is equally true that the assignées should 
hâve made the call in a reasonable time after the assignment, or caused 
the same to be made. They were charged with the duty, adversely 
to thèse défendants, to collect unpaid subscriptions, or so much thereof 
as their trust required; and whether the power to make the call re- 
mained in the moribund corporation, or was vested directly in them- 
selves, or needed the aid of some chancery court, it was an essential 
part of their duty to proceed in the exécution of their trust with due 
diligence. The various excuses for the long delay do not rest upon 
any concealment, fraud, or interférence by défendants, and conse- 
quently they are not to be affected by what happened without their 
knowledge or consent. The conclusion is that the statute of limita- 
tions applies to ail of thèse actions, légal or équitable. 

If this were not so, the cases in equity would présent the doctrine 
of lâches as to the administration of decedents' estâtes. Suppose no 
cause of action accrued' until the call made by the Virginia court in 
1880. Why, then, the delay to proceed against estâtes theretofore 
fully administered, or in the course of administration, until the period 
prescribed by the Missouri statute had expired, to-wit, two years? 
The case of Morgan v. Hamlet, 113 U. S. 449, S. C. 5 Sup. Ct. Eep. 
583, goes further than the requirements of thèse cases in equity, and 
is necessarily conclusive of the rights of the parties thereto. 

Under any view as to the cases, either at law or in equity, the plain- 
tiff's right of recovery is barred. Demurrers sustained. 
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BiiAiB ». St. Lonis, H. & K. E. Co. (Wellman and others, In« 

tervenors.) 1 

Same v. Same. (Pollaed and another, Intervenors.)* 
Bamb v. Same. (Gbisham, Intervenor.) 1 
Same v. Same. (Yaegeb, Intervenor.) 1 

(Circuit Court, E. D. Missouri. July 15, 1885.) 

1. Ratlroad Company— Right of Way— Statuts of Limitations. 

Wliere a railroad Company enters upon land under color of title, and con- 
structs its road across it, and remains in uninterrupted possession for more thsn 
10 years, a suit for compensation for the right of way either by the original 
owner of the property, or by one who bas purchased with notice that the road 
is in possession, will be barred by the statute of limitations. 

2. Same— Olaim fob Damages Assessed in Condemnation Pboceedings. 

Where the value of a right of way is judicially ascertained in condemnation 
proceedings, the findiag is in the nature of a judgment, and the claim will be 
barred if not enforced within 10 years. 

3. Bame— Eschows— Validity of Relinquishment of Right of Way to a Kail- 

boad company after execution by qeantok of an escbow. 

A., the owner of a tract of land, executed and delivered a deed as an escrow, 
which purported to convey an undivided two-thirds interest in the property to 
his two children. Upon the baok of the deed the following provision was in- 
dorsed, viz.: "The foregoing deed is not to be delivered, recorded, or take 
eiïect, except in the event of the death or the written order of the said A., and 
is placed in the hands of B. as an escrow. [Signed] A." This deed was not 
recorded until after A.'s death, which occurred in 1872. After the exécution of 
said escrow, A. executed a deed of relinquishment of a right of way over the 
property described in the escrow to a railroad company, and the Company went 
into possession under the deed of relinquishment in 1870, and it and its succes- 
sors hâve held possession ever since, but the deed was never recorded. Held, 
that said deed was valid, and that the grantees in the escrow took subject to 
the railroad's right of way. 

In Equity. Exceptions to master's reports. 

The claims of the intervenors herein are ail for compensation for 
rights of way over their land, and they ail ask that they be decreed 
to hâve a first lien on the land claimed by them which the défendant 
occupies. 

In the Wellman Case the facts were found by the master to be sub- 
stantially as follows, viz.: 

That on the seventh of April the property in question was conveyed 
to Sarah J. Wellman; that on November 17, 1868, she and her hus- 
band, H. C. Wellman, conveyed an undivided two-thirds interest in 
the property to their two children, intervenors herein, by a deed, upon 
which there was an indorsement to this effect : 

"The foregoing deed is not to be delivered, recorded, or take effect, except 
in the event of the death or the written order of the said Henry C. Wellman, 
and is placed in the hands of Eli W. Southworth as an escrow. 

fsignedl "Sarah J. Wellman. 

«H. 0. Wellmam." 

IBeported by Ben]. F. Rez, Eaq., of the St. Louis bar. 



540 FEDERAL REPORTER. 

— that H. C. Wellman died September, 1872, and said deed was re- 
oorded November 26, 1872; that on July 9, 1870, Sarah J. Wellman 
and her husband relinquished the right of way over the property in 
controversy to the St. Louis & Keokuk Eailroad Company by a deed 
which has never been recorded ; and that said company entered upon 
and took possession of the right of way so conveyed; and that it and 
its successor hâve held continuous possession ever since. One of the 
grantees named in the deed of November 17, 1868, is a minor. 

The facts concerning the claim of Pollard and others are, so far as 
they need be hère stated, as follows : The right of way over the land 
in question was originally marked out by the Pike County Short Line 
Eailroad Company, but the parties being unable to agrée upon its 
value, condemnation proceedings were had in the circuit court of 
Pike county, Missouri, and $300 damages assessed, but the amount 
of the damages was never paid. Said railroad companj' subsequently 
assigned ail its rights, including said right of way, to the St. Louis, 
Hannibal & Keokuk Eailroad Company, which took possession and 
constructed its road over the land in 1876. The intervenors having 
presented their claim for compensation to the receiver herein, the 
latter agreed orally with them that, in considération of a deed for the 
right of way, he would build a dépôt on the intervenor's property, and 
the dépôt has since been erected, but no deed has b^en executed. 

In the other cases the intervenors knew that the road was in posses- 
sion and opération at the time they received their deeds. In both 
the Grisham and Yaeger cases the master found that the défendant 
had received deedB of relinquishment. 

Jas. Carr, for intervenors. 

John O'Grady, for receiver. 

T. G. Case, for complainant. 

Treat, J. S'everal intervening pétitions hâve been filed pertaining 
to the right of way which, with one exception, rest on the statutes of 
limitation. It appears that as early as 1872 an effort was made to 
secure the right of way through intervenors' property, with a view of 
securing railroad communications. There were many informalities 
as to conveyances, the parties often resting on oral understandings. 
In the mean time the railroad corporation proceeded in its work with 
full knowledge of ail concerned, and evidently with the désire of claim 
ants and those whom they represented. After a lapse of some 1 
years or more thèse various intervenors appear, seeking to avail 
themselves of many technical objections, concerning what theretofore 
occurred, regardless of interests which subsequently accrued. The 
railroad corporation could not take possession, for its purposes, of 
private property without just compensation. After the lapse of 13 
or more years, it is impossible to ascertain, through defective or lost 
agreements, what each of the original owners of the property assented 
to, for their obvious benefit, in securing proposed railroad accommo- 
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dations. In some of thèse cases resort has been had to wrîtten trans- 
fers, which are lost, and in others to supposed verbal agreements. 

In thèse cases it is obvious that ail in interest, respectively, knew 
that the railroad was being constructed and operated. They should 
be chargea with actual notice of the possession by the railroad of the 
property in question, so that, whether there was an unrecorded relin- 
quishment or otherwise, they would be held bound under the statute 
of limitation, or by estoppel in pais. It is well known that in rail- 
road enterprises parties along the line of said proposed road are im- 
portunate to secure the benefits thereof, and consequently ofïer many 
inducements with respect to the right of way, and otherwise. No ques- 
tion often arises, except as in thèse cases, until some party, through 
derivative title, acquired long after, seeks, despite the original under- 
standing or acquiescence, to présent claims or mère technical grounds. 
Such claims should be received with spécial disfavor, and no other 
than overruling propositions of law should be heard against the man- 
ifest intent and interest of the original parties. If the owners of the 
property over which this road was established did not assent thereto 
by formai or informai relinquishment, they should hâve asserted their 
demands within the period prescribed by the statute of limitations. 
This court knows of no rule that excepts parties thus négligent from 
observing what statutes of repose demand. They saw a railroad be- 
ing constructed over their property, the same being part of a contin- 
uous line for long distances, of which the particular sections were an 
essential part. They never objected thereto, and now, after this long 
lapse of time, they appear, — the original évidence being lost, — to hâve 
this court assert that the railroad company has been a continued tres- 
paseer without any right in the premises. Why should not such par- 
ties be held to the ordinary rules of law, and consequently be barred? 

If the ordinary doctrine of estoppel in pais is to obtain, thèse 
cases seem to fall within them with spécial force. It is contended 
that, inasmuch as the right of condemning property for public use is 
dépendent on just compensation made, the statutes of limitation do 
not apply. Why should not the possession in such a case as where 
trespass is had on private property be governed by the same rule ? 

The case of the intervenors Wellman and others présents an inter- 
esting question. The court suggested to counsel their further aid 
with respect to the powers of the grantor after escrow, and prior to 
second delivery. That question has been examined, and it appears 
that the usufruct remains with the grantor. Hence any act by the 
grantor bénéficiai to the estate cannot, under any circumstances, be 
held void. If we look at the interestsof the Wellman estate, it is ob- 
vious that the arrangements màde by the grantor were such as gave 
new and increased value to the property. There is no equity or tech- 
nical rule of law depriving the défendant corporation of its rights un- 
der the statutes of repose. Hence the exceptions to the master's re- 
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port in the intervening claim of Wellman and others are overruled, 
and pétition dismissed. 

The intervening claim of Pollard and others resta on the same gên- 
erai propositions. The measure of compensation having been deter- 
mined, and the amount thereof judicially ascertained, was in the nat- 
ure of a judgment, and should hâve been enforced within 10 years 
thereafter. Besides, it appears that the intervenors had, in satisfac- 
tion of their expired demand, agreed for an adjustment thereof with 
the receiver herein, the terms of which hâve been complied with. 

Exceptions overruled; pétition dismissed. 

In the intervening claim of Grisham, exceptions overruled and pé- 
tition dismissed. 

The intervening claim of Yaeger falls within the rules above stated, 
especially when considered in connection with prior relinquishments 
of the right of way, however informai, but followed by possession and 
use for railroad purposes known to the claimant and his grantor. 

Exceptions overruled. Master's report confirmed, except as to the 
decree of title. 



In re Eindskopf. 
(Circuit Court, 8. D. New York. July 29, 1885.) 

Déposition De Bene Esse — Arhesting Proceeding — Attaohment of Witness. 

A party who lias initia ted proceedings to take a déposition de bene esse, has no 

power, af ter a witness has been examined in chief and an adjournment taken, to 

wïthdraw the proceedings, and a party in interest may, by attachaient, compel 

such witness to appear and submit to cross-examination. 

At Law. 

George Zabriskie, for the motion. 

Sierra é Myers, in opposition. 

Wheelbr, J. This is a motion for an attaohment to compel the 
appearance of a witness for cross-examination whose déposition had 
been taken de bene esse, pursuant to notice, to be used in a cause pend- 
ing in the district of Minnesota to which the witness is a party, and 
on appearance by the opposite party, through an examination in chief, 
and who refused to appear for cross-examination at a time to which 
the examination had been adjourned for that purpose, because the 
proceedings for taking the déposition had been attempted to be with- 
drawn by the party initiating them, and notice of the withdrawal had 
been given to the attorney of the opposite party. The only question 
argued is whether the .party who commenced the taking of the depo- 
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sition had the power to stop it at that stage. The statute provides 
that the witness may be conipelîed to appear and dépose in the same 
manner aB witnesses may be compelled to appear and testify in court. 
Eev. St. § 863. Whether the power of compulsion is to be found 
with the authority taking the déposition, or in the courts of the dis- 
trict in which it is taken, is not clearly shown by the statute. The 
learned author of Conkling's Treatise inclined to the latter view, and 
no book or case has been observed to the contrary. Conkl. Treat. 
414. 

As the counsel hâve not questioned the propriety of this mode of 
procédure, it is assumed, for the purposes of this motion, to be cor- 
rect, without further expression of opinion. 

The testimony iB to be carefully reduced to writing by the authority 
before wbom it is taken, or by the witness in that présence, (section 
864;) and it is to be personally delivered, or transmitted under seal, 
to the court itself before which the cause is pending. The party who 
started the taking of it appears to hâve no right to its custody or to 
its suppression. The authority taking it appears to represent the 
court pro hac vice, for the purpose of authenticating the testimony of 
the witness, and preserving it for the trial, according to its admissi- 
bility and weight. When taken, it is taken in the cause for the use 
of either party according to its relevancy and competency. The party 
making this motion was interested in the testimony that was taken, 
and seemed to hâve the right to hâve it affected by cross-examina- 
tion, as it might be, whether used by one party or the other. It 
seems, therefore, that the witness should appear, and the examination 
be completed. As the refusai appears to hâve been made under a 
claim of right, in good faith, no more than this is now required. Mo- 
tion granted accordingly. 



Sattbrthwaite v. Abercrombie. 
(Circuit Court, 8. D. New York. August 4, 1885.) 

Insolvency— Non-Resident Creditors. 

A creditor who is a non-resident, and in no way made a party to insolvency 
proceedings under a state law, is not affected thereby. 

Statu pb of Limitations— Absence fkom State — Code Civil Pboc. N. T. 
§§ 38 J, 401. 

A. executed a note that fell due, with grâce, on January 4, 1874, and being 
unpaid, suit was brought against him in New York, where he resided, on Feb- 
ruary 16, 1884. From the time he executed the note to Decemher, 1877, he 
stayèd with his uncle in New Jersey, when he came to the New York Hôtel in 
New York city. He was a gentleman of leisure, and until 1882 an unmarried 
man, without a permanent home or place or business. Between December, 
1877, and the commencement of the suit, he was not continuously absent from 
the state for the space of one year, but he spent his summers in New Jersey 
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and a part of one winter in Washington, D. C. Held, that the action was not 
barred by the statuts of limitations prescribed by Code Civil Proc. N. Y. 
H 380, 401. 

At Law. 

P. V. R. Van Wych, for plaintif. 

George V. H. Baldwin, for défendant. 

Wheeler, J. The note in suit was dated November 1, 1872, and 
made payable 14 months after date; consequently it fell due, with 
grâce, January 4, 1874. This suit was commenced February 16, 1884. 
The défenses are the statute of limitations, and a discharge in a species 
of insolvency proceedings under what is called the "Two-thirds Act" 
of the state of New York. The cause has been tried by the,court upon 
a waiver of a jury. The plaintif! is, and was at the time of the in- 
solvency proceedings, a non-resident of the state of New York, and did 
not in any way become a party to those proceedings. They did not, 
therefore, affect bim in his right to recover on his note. Ogden v. 
Saunders, 12 Wheat. 213; Cook v. Moffat, 5 How. 309; Savoye v. 
Marsh, 10 Metc. 594; Clark v. Hatch, 7 Cush.455; Pratt v. Chase, 
44 N. Y. 597. 

According to the testirnony of the défendant, — which is ail there is 
in the case upon the subject of his résidence, — he was staying with 
his unele in Jersey City, in New Jersey, at the time of giving the note, 
and continued to stay there until December, 1877, when he came to 
the New York Hôtel, in New York. Nothing is shown about him pre- 
viously, except that before he was at his uncle's at this time, he was 
visiting his sister, at Elizabeth, New Jersey. He states now that he 
is a gentleman of leisure, 48 or 50 years old, and was married in 
1882. From this it is understood that he was a single man, without 
a family, or permanent home, or place of business, until after his mar- 
riage, since about the time of which he has had a résidence in the 
city of New York. As no other domicile is shown, his place of rési- 
dence must be taken to hâve been where he was. It cannot be as- 
sumed, without any évidence at ail, to hâve been elsewhere. He was 
without the state of New York when the cause of action accrued. 

The statute of limitations of New York provides that actions like 
this must be commenced within six years after the cause of action ac- 
crued, (Code Civil Proc. § 380,) and that if the défendant is with- 
out the state when the cause of action accrued the action may be 
commenced within the time limited therefor after his return into the 
state. Section 401. The six years commenced to run, therefore, upon 
this cause of action in December, 1877, six years and about two 
months before the action was commenced. The statute of limitations 
further provides that if, after a cause of action has accrued against a 
person, he départs from and résides without the state, or remains con- 
tinuously absent therefrom for the space of one year or more, the 
time of his absence is not a part of the time limited for the commence- 
ment of the action. Section 401. The évidence shows that he was 
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not continuousiy absent from the state for the space of one year, be- 
tween December, 1877, when the time commenced to run, and the 
commencement of the action. The case does show that from Decem- 
ber, 1877, to the winter of 1880 and 1881, he spent the winters in 
New York, staying at the New York Hôtel, and the sommera at Mend- 
ham, New Jersey; that in February, 1881, he went to Washington, 
D. C, and stayed several months there, then returned to New York, 
without showing to what place, intending to go to Mendham, where 
he soon went for the summer; and that lare in 1881 he returned to 
New York and stayed at différent hôtels, among them the New York, 
until he went to his présent résidence. It is not elear to which hôtel 
he went when he returned to New York late in 1881. Nothing is shown 
as to what quarters he had, or under what arrangement he stayed, at 
the New York, or other hôtels, except that he stayed there; and he tes- 
tifies that the books of the New York Hôtel would show when he was 
there. It can only be found from this that he was there as a guest 
or boarder, and that his arrangements for staying only covered the 
time when he was actually a guest or boarder there, and not the in- 
tervais when he was absent for a summer season, and especially 
not the long interval in 1881, from February till late in the year, 
when it does not, in fact, appear that he did return there at the end 
of the interval when he returned to New York. At such times he had 
no home or abode there, nor any right there, eo far as appears, be- 
yond or différent from the right of ail persons tobeeome guests there. 
When he left, under such circumstances, he would not leave any place 
there at which process could be served, — he would take his abode with 
him; and a gênerai intention to réside in the city of New York would 
not make his home, nor give him a domicile, there. How he provided 
for himself at Mendham does not appear, but, however it may hâve 
been, it is not probable that it was by any arrangement less permanent 
than being a guest or boarder at a hôtel. And if it was only that, it 
would be equally permanent with his arrangement at the hôtels in 
New York when he was there. Especially when he left New York 
and went to Washington, he does not appear to hâve left any home or 
place of abode to return to in New York. When at Washington his 
home and domicile was there, because he had none elsewhere, so far 
as appears. As said by Lord Thurlow, in Bruce v. Bruce, 2 Bos. & 
P. 231, note : "A person being at a place is prima facle évidence that 
he is domiciled at that place, and it lies on those who say otherwise 
to rebut that évidence." The défendant does not show enough to 
make a résidence in New York while he was at Washington or Mend- 
ham. A Un. Gen. v. Dunn, 6 Mees. & W. 511 ; Jamaica v. Townskend, 
19 Vt. 267; Bell v.Pierce, 51 N. Y. 12. So, when he went to Wash- 
ington in February, 1881, he departed from and commenced to ré- 
side without the state of New York, and continued to réside without 
the state until he returned late in 1881. The time of his résidence 
without the state, taken from the six years and two or three months 
v.24F,no.9— 35 
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between the time when the sfcatuie began to run and the commence- 
ment of the action, will leave less than six years to be reckoned to- 
wards the statute bar. The statute is notunderstoodtomean, as bas 
been assumed in argument, that résidence without the state must con- 
tinue for a year, not to be a part of the time limited; but that if the 
person départs from the state and résides without it for any length of 
time, that time is to be taken out, although absence for less than a year 
not accompanied by résidence without the state is not. If this were 
not bo the first alternative would be useless, for residing without the 
state would be included in absence from it. And there is good reason 
for the distinction. Service might be made if his résidence was within 
the state during his absence from the state, while it could not if his 
résidence was without the state. Therefore it might well be provided 
that no mère absence of less than a year should be deducted, but that 
any permanent résidence without the state should be. 

Thèse conclusions make it unnecessary to décide the question much 
discussed in argument, whether putting this note in the schedule of 
debts due by the défendant in the insolvency proceedings was a.-suf- 
ficient acknowledgment to take the debt out of the statute. Judg- 
ment for plaintif. 



Carter v. Town op Ottawa. 

(Circuit Court, N. D. Illinois. July 22, 1885.) 

Municipal Bonds — Bona Pidb Purchaser — Knowledge of Attornet as to 
Invalidity. 

M. and her agent having acquired certain town bonds, with knowledge of 
facts which made them invalid, placed them in the hands of her attorney, 
MacV., who sold them to C. It appeared that at the time of the purchase by 
C, MacV. was his légal adviser, and was one of the attorneys retained by him 
in the prosecution of the suit on the bonds against the town. Hela, that C. was 
not a bonafide purchaser of the bonds, and could not recover. 

At Law. 

Chas. E. Towne and Wayne MacVeagh, for plaintifî. 

Mayo é Widmer, for défendant. 

Gresham, J. The plaintif brought this action on the twelfth day of 
August, 1884, as the holder and owner of 40 bonds of $500 each, is- 
sued by the défendant on the second day of August, 1869, payable to 
bearer 15 years after date. The défense is that the bonds were 
issued for an unauthoiïzed purpose, and that the plaintiff is not an 
innocent holder for value. The suprême court of the United States, 
at the October term, 1882, in Ottawa v. Carey, 108 U. S. 110, S. C. 2 
Sup. Ct. Eep. 361, held that a number of bonds of the same issue 
were void in the hands of a holder who acquired them with knowledge 
of the circumstances under, and the purposes for, which they were 
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issued, and at the October term, 1878, in Hackett v. Ottawa, 99 tJ. S 
86, that court held that bonds of the same issue were valid in the hand 
of an innocent purchaser for value. 

The bonds in this suit belonged to Mrs. Louise Mather when the 
above décisions were rendered, and she and her agent, L. H. Eames, 
both citizens of the city of Ottawa, knew, at and before the alleged 
sale to the plaintiff, the grounds upon which the municipality resisted 
payment. Thus advised, and knowing tbat payment eould not be en- 
forced by her, Mrs. Mather, through her agent, placed the bonds in 
the hands of Wayne MacVeagh, an attorney at Philadelphia, for col- 
lection. The plaintiff was a successf ul business man of large meaiis, 
engaged in mining and selling coal, and in manufacturing pig-iron, 
and MacVeagh had been his attorney and gênerai légal adviser since 
1877 or 1878. The plaintiff had inquired of MacVeagh, shortly be- 
fore the latter's employaient by Mrs. Mather, if he knew of oppor- 
tunités for investment. The plaintiff had previously made invest- 
ments through MacVeagh, and the latter was still the plaintiffs légal 
adviser. Under thèse circumstances, MacVeagh telegraphed the 
plaintiff at his country place, calling him to Philadelphia, where they 
met, and it is claimed the plaintiff bought the bonds in suit. The 
plaintiff testified that at this interview MacVeagh informed him he 
had the bonds for sale; that they had been issued by the city of Ot- 
tawa; that the municipality was able to pay them; that they were 
good beyond ail question, and would certainly be paid at maturity; 
that they contained the proper municipal clauses; that, without see- 
ing or knowing anything more about them, he made the purchase, rely- 
ing upon MacVeagh'e advice, and gave the latter his checks for 
$20,000, with the understanding on his (the plaintiffs) part that the 
bonds were to be purchased by MacVeagh for him; that they cer- 
tainly were so purchased; that he did not ask MacVeagh whether 
their validity had been disputed; and that he had no agreement with 
any one that his money should be returned if he failed to collect the 
bonds. 

Eames testified that ne went to Philadelphia and placed the bonds 
in MacVeagh's hands for collection; that he did this on the advice of 
Franklin MacVeagh, of Chicago, who is related by marriage to Mrs. 
Mather, and who is Wayne MacVeagh's brother; that he was Mrs. 
Mather's agent in the management of her estate, and that neither 
Wayne MacVeagh nor any one else had paid to him or to his princi- 
pal, with his knowledge, any money arising from the sale of the bonds. 

Wayne MacVeagh testified that Eames advised with him as to the 
best method of securing the money due upon the bonds, and employed 
him to bring suit or take any other course that he might think best 
to collect the money; that in negotiating the sale to the plaintiff he 
did not act as the latter's agent or attorney ; that he told the plain- 
tiff he had the bonds for sale; that he had made inquiries and had 
safisfied himself the municipality was abundantly able to pay its debts, 
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and that the bonds would bè paid at maturity; that they sbowed upon 
their face they had been^issued fora municipal purpose; that lie sent 
for the plaintiff because he was an investor; that there was no occa- 
sion for acting as counsel for the plaintiff; that he still retained the 
money he got from the sale of the bonds; and that he was one of the 
plaintiff's counsel in prosecuting this suit. 

Mrs. Mather acquired the bonds, with knowledge of the facts which 
made thena invalid. Her agent and her attorney, Mr. MacVeagh, both 
knew that collection could not be enforced in her favor; and the plain- 
tiff is therefore equally unfortunate if his purchase was made upon 
Mr. MacVeagh's advice as his counsel or agent, as in that case knowl- 
edge of the connsel or agent was the plaintiff's knowledge. If the 
plaintiff's testimony is to be credited, he certainly understood the pur- 
chase was so made. Was he justiûed by the facts in assuming, in the 
interview with Mr. MacVeagh, that the relation of attorney and client 
existed between them, and that Mr. MacVeagh was advising him as 
his counsel as to the character of the securities? Mr. MacVeagh had 
been the plaintiff's attorney and gênerai légal adviser for five or six 
years, during which time he had represented the plaintiff in litigatàon 
in the courts, and had given him légal advice, as occasion required, 
in connection with his large business interests. This relation still 
existed, and the confidence naturaily incident to it remained unshaken. 
The plaintiff was not even cautioned against relying, at this time, 
upon Mr. MacVeagh as his counsel in making the purchase. If the 
plaintiff had been so cautioned, it is probable he would hâve gone to 
some other attorney for advice. It cannot be presumed that the plain- 
tiff, a citizen of Philadelphia, was willing to invest $20,000 in bonds, 
issued by a municipality in Illinois, without the opinion of an attorney 
that they were valid. 

Mr. MacVeagh advised the plaintiff, in effect, if he did not do so in 
terms, to buy the bonds; and the plaintiff relied upon this as the ad- 
vice of his counsel. It was natural and reasonable that he should 
do so. It is significant in this connection that in his argument of 
the motion for a new trial Mr. MacVeagh frankly stated that, while 
talking to the plaintiff about the bonds, he had in his mind the im- 
portance of keeping the latter ignorant of the facts which would pre- 
vent a recovery in his favor as an innocent holder for value. It is 
true, Mr. MacVeagh testified as a witness that he did not act as the 
plaintiff's attorney or agent in this instance, but that was an expres- 
sion of his opinion rather than the statement of a fact. The évi- 
dence, fairly considered, shows that whatever interest the plaintiff has 
in the bonds he acquired upon the advice of Mr. MacVeagh as his 
attornpy, or through him as his agent; and that, notwithstanding Mr. 
MacVeagh's secret intention to the contrary, he was in law and fact 
such attorney and agent. 

A material part of the évidence remains to be considered. Mr. 
MacVeagh collected the money two years ago on the checks which 
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the plaintiff gave him, and still retains it in his hands. There is no 
évidence that Mrs. Mather ever demanded this money, or that it is 
withheld without her consent. Mr. MacVeagb is still the plaintiff 's 
gênerai légal adviser, and one of his counsel in this case. Why 
should the money be permitted to remain in his hands unless there is 
an understanding, taeit perhaps, that it shall be returned to the plain- 
tiff if he is unsuccessful in this suit? That it is held for this pur- 
pose there can scarcely be a doubt. Any other theory would make 
Mr. MacVeagh unmindful of his duty to Mrs. Mather as her attorney. 

The foregoing are my reasons in brief for holding that the plaintiff 
is not an innocent holder of the bonds for value. 

The motion for a new trial is overruled. 



Bittinger v. Providence Washington Ins. Co. 

(Circuit Court, D. Colorado. August 3, 1885.) 

Fibe Insurance— Pleadikg Performance of Conditions of Poltcy— Answer 
—Evidence. 

W hère, in an action on a poliey of tire i nsurance, plaintiff allèges generally that 
lie lias fulfilled the conditions of the poliey, and the in-uranceeompanyanswera 
generaliy that hedid not observe ail the conditions of the poliey, without plead- 
ing specially the breach of such conditions, plaiutiff is not bound to prove af- 
firmatively that he has fulfilled ail of such conditions, nor can the company 
show that some of such conditions were not fullilled. 

At Law. 

Sam. P. Rose, for plaintiff. 

Patterson & Thomas, for défendant. 

Hallett, J., (orally.) Mr. George W. Bittinger brought an action 
against the Providence Washington Insurance Company, on a poliey 
of insurance. He aileged in gênerai terras that he fulfilled the con- 
ditions of the poliey; I believe set out the poliey also. The défend- 
ant answered in the like gênerai terms that he did not observe the 
conditions of the poliey. "Défendant, further answering, dénies that 
on the first day of November, 1883, or at any other time, said Atkin- 
son gave notice of proof of loss, as provided in said poliey, and dénies 
that said Atkinson performed ail and singular the conditions of said 
poliey on his part to be performed." 

At the trial the défendant contended that upon this state of the 
pleàdmgs, the plaintiff was bound to prove affirmatively that he had 
fulfilled and executed ail the terms of the poliey; and if that was not 
true, that the défendant was at liberty to offer évidence to the point 
that some of the conditions had not been fulfilled; as, that the prop- 
erty was allowed to remain vacant and unoccupièd for some time, 
and that it was not kept in opération, the property being a mill ancî 
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furnàce and the 3ike; that no watchman was kept on the premises, 
as required by the terms of the policy, and perhaps Borne other things 
of the same character. This évidence was excluded, on the ground 
that such défense must be pleaded specially. The question has been 
argued on motion for new trial, and I see no reason to reverse the 
ruling which waB made at the trial. It is laid down in the books that 
it is not necessary to set forth in the complaint a condition subse- 
quent,and that a défendant relying upon it must plead it. This is true 
under Systems of pleading which admit of more gênerai défenses than 
ours. Under the Gode of this state it is provided that the answer shall 
be spécial. No doubt is entertained that this requires a spécifie déniai 
to each allégation in the complaint; and if it be said that the plaintifî 
has declared only generally, (there is some doubt upon that, inas- 
much as he has set forth the policy in his complaint,) — if the défend- 
ant accepted that method of declaring, — he was still bound to plead 
his défense specially. In section 586, May, Ins., the rule is so laid 
down. I think there can be no doubt as to its correetness. It would 
be extraordinary if a plaintiff, coming into court with one of thèse 
policies of insurance, should be bound to hâve witnesses to everything 
that is set down in the policy ; to prove everything which may be set 
up as a défense. I say that would be most remarkable, and nobody 
would bave greater reason to complain of it than the insurance Com- 
pany itself, because, if plaintif should be fortified in ail points with 
an extraordinary number of witnesses, the cost would be very great. 
The rule is that in respect to ail such matters the insurance company 
must plead its défense specially, in order that it may put the matter 
in issue. 

The motion for new trial will be denied, and judgment on the ver- 
dict. 



In re Graves, a Bankrupt. 
(Distria Court, 2V. V. New York. June 27, 1885.) 

1. Bankkuptcy — Objections to Dischahge — Failuiîe to Kebp Profee Books 

— Evidence— Cash -Book. 

Where the spécification flled by creditors in opposition to a bankrupt's dis- 
charge is in the exact language of Rev. St. § 5110, it is too broad to sustain a 
finding withholding a discharge on the ground that the bankrupt's cash-book 
was kept upon an incorrect theory. 

2. Same— Amending Spécifications. 

After issue has been joined on the spécifications, and évidence taken, without 
an intimation that the allégations are insuffleient, it is too late to permit an 
amendment of the spécifications which would introduce an en tirely new ground 
of objection and présent a separate and distinct issue for the considération of 
the court. 

3. Same— Books, when Sueficient. 

Where a compétent person, upon examination of the books and papers kept 
by a merchant, would be able to reach a substantially correct conclusion as to 
the state of the merchant's affaira, such books will be held sufficient. 
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4. Bame— mannek op Keepiîto Cash-Book. 

A merchant who did a retail business of $40 to $50 per diem kept a mémo- 
randum ledger, order-book, and so-called cash-book, in which he made no en- 
tries of the goods soid for cash during the da\ r or any particular time, but ar- 
rived at the amount of his cash sales by subtracting wliat money he had on 
hand in the morning, or at the beginning of the period, from what money he 
had on hand at night, or at the end of the period. JJeldlixat, under the circum- 
stanees, this manner of keeping his cash-book would not prevent his obtaining 
his discharge as a bankrupt. 

In Bankruptcy. 

George W. Adams, for the bankrupt. 

Edgar P. Olass, for the creditors. 

Coxb, J. One of the spécifications filed by creditors in opposition 
to the bankrupt's discharge, and the only one now in question, is, 
mutatis mutandis, in the exact language of the statute, viz.: "That 
being a merchant and tradesman, he has not, subsequently to the 
passage of the bankrupt act, and its amendments, kept proper books 
of account." Eev. St. § 5110. To sustain this allégation évidence 
was adduced, some being given under objection, tendingto show that 
the bankrupt did not keep his cash-book properly. The learned reg- 
ister to whom it was referred found with the creditors upon this 
issue. The matter is now before the court upon exceptions filed to 
his report. The main propositions to be determined are — First, 
can proof of irregularities and defects in the manner and System of 
keeping a certain book be given under the gênerai language of the 
spécifications ? Second, are the irregularities disclosed by the testi- 
mony of a character sufficiently grave to warrant the withbolding of 
a discharge ? 

The authorities appear to be numerous and nniform that, under a 
broad, indefinite allégation, like the présent, the creditor may prove 
that the bankrupt kept no books at ail, or that he failed to keep any 
one of the books necessary for the transaction of the business in ques- 
tion. Having failed in this, however, he cannot enter into an exam- 
ination of the books themselves for the purpose of showing that they 
were carelessly kept, or kept on a wrong principle. If such an issue 
is to be raised, the bankrupt must be advised of it by distinct, spécifie 
and definite statements in the pleading. In Condict's Case, 19 N. B. 
E. 142, the court says : 

"It has been the uniform practice under the bankrupt act to consider ail 
spécifications as too vague and gênerai which charge the offense in the words 
of the act. The particulars in which the bankrupt has offended should be so 
setforth that he may be apprised of the précise matters wherein ho is alleged 
to hâve transgressée!. " 

In Frey's Case, 9 Fed Eep. 376, the court says : 

"The objection being, therefore, to the manner in which the books were 
kept, and to imperfections or omissions therein, gênerai objections like thosè 
above stated are not sufficient. The particular irregularities or omissions 
must be pointed out in the spécifications to entitle them to be considered. 
In re Littlefield, 3 !N\ B. E. 57; Hammond v. Coolidge, Id. 273." See, also, 
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In re Smith, 16 Fed. Rep. 465; In re Butter fleld, 14 ST. B. E. 147; In re 
Rathbone, 2 Ben. 138; InreEidom, 3 N. B. R. 106; In re Burk, Id. 296, 
300; Bump, Bankr. (9th Ed.) 279. 

But it is said that it is now too late to urge this objection ; that the 
bankrupt should hâve demurred, or he should hâve moved to strike 
out, or to hâve the spécifications made rnore definite and certain. 
The short answer is that none of those remédies would hâve proved 
availing. The spécification was well drawn; under it proof could be 
given that no books were kept, or that no cash-book, for instance, was 
kept. Non constat, this was the very omission which the creditors 
intended to allège, and expected to prove. It is obvious that the 
bankrupt had no other remedy except to confine the proof to the 
pleadings. The register had no power to pass upon any of the ob- 
jections interposed by the bankrupt, and he did not assume to do so. 
General Order No. 10; Bump, Bankr. (9th Ed.) 198,644; InreLevy, 
1 N. B. B. 136; In re Patterson, Id. 147; In re M-iwson, Id. 265 ; In 
re Puffer, 2 N. B. B. 43; In re Bond, 3 N. B. B. 7. 

The question, therefore, is now to be determined bythe court; and, 
within the authorities cited, it must be held that the language of 
the spécification is too broad to sustain a finding withholding a dis- 
charge on the ground that the bankrupt's cash-book was kept upon 
an incorrect theory. It is suggested by the creditors that an amend- 
aient should t>e allowed, but the court is referred to no case in which 
such a radical amendment bas been permitted, after the cause bas 
been argued and submitted. The spécifications were filed in 1876, 
issue was joined, and the évidence taken, without an intimation that 
the allégations were insufficient, and the court, at this late day, would 
hardly be justified in permitting an amendment which introduces an 
entirelynew ground of objection, and présents a separate and distinct 
issue for ine considération of the court. In re Smith, 16 Fed. Kep. 
465. But, upon the merits, it is thought that the discharge should 
not be wiihheld. The counsel for the creditors fairly and accurately 
states the matter in controversy, as follows • 

"The books kept by the bankrupt :: ' '•>' * were a mémorandum ledger, 
order-book, and what he calls « a cash-bouji..' That thèse books, if they had 
been propeily kept, were ' proper books of account,' within the meaning of 
the statute, I do not question; but what I do urgently contend for in behaif 
of the opposing creditors is that the manner in which he kept his so-called 
' cash-book,' according to his own testimony, precludes it from being treated 
as a ' cash account' within the meaning of any of the décisions cited by the 
bankrupt's counsel, and from being considered a 'proper' book of account. 
The manne! ir. which the bankrupt kept his cash-book, * * * briefly 
stated, * * * was by taking the «amount of cash on hand in the ruorn- 
ing from the amount on hand at night.' In other words, he adopted no 
means of keeping tia^k of how many goods he sold for cash during the day 
or month, or whatever time he did prétend to balance his cash account, but 
arrived at the amount of his cash sales by subtracting what money he had on 
hand in the morning, or at the beginning of the period, from what money he 
had on hand at night, or at the end of the period." 
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If the bankrupt had been doing a large business, requiring the em- 
ployaient of an army of employés, where vast sums of money are 
daily received and disbursed, it may be conceded at the outset that 
the System above described would be wholly inadéquate. But such 
was not the case. He was a small retail dealer, receiving between 
$40 and $50 per day. He employed but one clerk. The whole busi- 
ness was transacted direetly under bis eye. It was hardly possible 
that he could hâve been deceived or cheated. At the close of the day, 
in a business so small, his memory would doubtless hâve recalled ail 
the transactions of any magnitude, for they must hâve been few. It 
is said that he shonld hâve noted every item of cash received, no mat- 
ter how infinitésimal. It is not pretended that he was required to 
enter the name of the customer or the article sold, but simply the 
amounts of cash received. How such a system, in a business so mod- 
est in its dimensions, could materially aid the investigator is not ex- 
plained, and it is not easy to perceive. To a dishonest man this Sys- 
tem offered the same opportunities for fraud as the other ; to an honest 
man its advantages over the one adopted are not entirely obvious. It 
would furnish an additional check, it is true ; but without it the mer- 
chant's présent condition could at any time be ascertained, mistakes 
of any magnitude correeted, and fraud discovered. It is not intended 
to say anything in approval of the system of keeping his cash-book 
adopted by this bankrupt ; it may, undoubtedly, as an abstraet prop- 
osition, be denounced as unwise and détective. But we are dealing 
hère with strict statutory rights. No fraud or dishonesty is charged, 
and it would seem not to be the policy of the courts to keep a young 
man under the harrow for years, when the only accusation against 
him is that he failed to insert in his cash-book the items of his daily 
sales. Congress has not attempted to prescribe any particular System 
or principle of book-keeping. If a compétent person, upon an exam- 
ination of the books and papers kept by the merchant, is able to reach 
a substantially correct conclusion as to the state of a merchant's af- 
fairs, it is enough. The aecounts may, where the business is small, 
be found in one book or in 20 books; the system may be double entry 
or single entry, — the form and manner in which the books are kept 
is unimportant so long as the true financial condition of the mer- 
chant or tradesman is shown. In the case of In re Marsh, 19 N. B. B. 
297, the spécification alleged that no cash-book had been kept by the 
bankruptSi The court says : 

"The grounds are confined to whether they kept proper books in respect to 
the receipt and payment of cash. What would be proper in this behalf must 
dépend upon the nature of the business, and the mode in which it was con- 
ducted. They bought hemlock bark and lumber, each taking charge of eacli 
branch, and forwarded it to customers by public conveyan ce. They kept bank 
aecounts showing what money each received, and each kept a book profess- 
ing to show what amounts, and to whom, each paid. * * * The statute 
requires that they (the books) should be proper, that is, for tbeir purpose, 
which includes being honest; but does not go so far as to require that books 
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sball show where Iof?ses occurred, or how. The same provision was. in the 
aet of 1841 and in the English statutes, and was construed as requiring that 
the books should not, in what they showed or failed to show, be fraudulent." 

In Townsend's Case, 2 Fed. Kep. 559, the court, at page 565, says : 

"The degree of accuracy and particularity required will dépend, in a great 
degree, on the circumstances of each case. Books which show an honest at- 
tempt to throw sueh light on his business transactions as will make them 
reasonably plain of themselves, or capable of being made plain by explana- 
tion, are sufflcient, within the meaning and intention of the bankrupt law." 

In Antïsdel's Case, 18 N. B. E. 289, it was held that — 

"The requirement that the bankrupt shall keep proper books of account is 

satisfied, if his creditors can gather from them a correct understanding of his 

business and flnaneial condition." 

In Winsor's Case, 16 N. B. E. 152, the court held that — 
"Keeping proper books of account, within the meaning of the bankrupt 
act, is the keeping of an intelligent record of the mercliant's or tradesman's 
affaire, and with that reasonable degree of accuracy and care which is to be 
expected from an intelligent man in that business, and a casual mistake 
therein will not prevent a discharge." 

Bee, also, as bearing upon the question involved, In re Frey, supra; 
In re Smith, supra; In reJewett, 3 Fed. Rep. 503; In re Reed, 12 N. 
B. E. 390; In re Archenbrown, Id. 17; In re George, 1 Low. Dec. 
409; In re Brockway, 12 Fed. Eep. 69; In re Solomon, 2 N. B. E. 
285. 

It is thought, therefore, that the cash-book of the bankrupt, though 
imperfect, inartistic, and inaccurate, in a strictly commercial sensé, 
was not, within the cases cited, so improperly kept as to justiîy the 
court in withholding the discharge. Discharge granted. 



In re Peouty. 
(Circuit Court, S. D, New York. July 10, 1885.; 

1. BANKttUFTCY — JUBISDICTION 01" ClBCUIT COURT — OrDEK ReMOVING ASSIGNE*,. 

The superintendence and jurisdiction of the circuit court conferred by Rev. 
St. $ 498(5, are revisory of cases and questions arising in the district court, and 
contemplate a review of what is presented to that court for considération and 
décision ; and if an order of the district court, removing an assignée, was right 
wheD made, it cannot be rcversed. 
% Same— Assigner Rbmovkd. 

On examination of the circumstances of thls case, held, that the assignée was 
properly removed by the district court on account of his dilatory and unwise 
course, and that the' order should be affirmed. 

Pétition for Eevîew. 

W. F. Scott, for respondent. 

Robert Sewell, for appellant. 
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Wallace, -J. By an order of the district court, made on the twen- 
ty-seventh day of December, 1884, the assignée of the bankrupt was 
removed upon the pétition of certain creditors of the estate. The 
case has been» brought hère by the assignée upon a pétition of review, 
seeking a reversai of that order. The argument of counsel for the 
assignée has largely been addressed to the point that some of the 
creditors, upon whose pétition the proceeding was put in motion, did 
not hâve the requisite standing in the court below to entitle them to 
move; one of them being a secured creditor, who had proved without 
relinquishing his security, and another being a creditor who had been 
divested of his claim by a transfer after he had proved his debt. It 
is conceded, however, that Schermerhorn and Cox were creditors 
whose debts were proved, and who were in a position to move, at the 
time they joined in the pétition, for the removal of the assignée. It 
is represented, however, that since the case has been brought hère for 
review they hâve withdrawn from the proceedings. Inasmuch as 
they were compétent parties to the proceeding when the order of the 
district court was made, ail objections which rest upon the ground 
that there were no compétent adverse parties to the proceedings to 
authorize the removal of the assignée, are unavailing. 

The superintendence and jurisdiction of this court conferred by 
section 4986 are revisory of cases and questions arising in the dis- 
trict court, and contemplate a review of what is presented to that 
court for considération and décision. Be Bininger, 7 Blatchf. .159, 
164. If the order was right when itwas made, it cannot be reversed 
now. For this reason it is not deemed necessary to consider whether 
the court of its own motion did not hâve ample power to remove the 
assignée, if, upon facts brought to its notice, it seemed proper that 
he be removed, or whether it was not the duty of the court to do so, 
although no creditor asked for such action. The order was made 
upon the pétition of creditors, and the answer of the assignée, with- 
out proofs in support of the pétition or answer, exeept such exhibits 
as were made part of the record. Without attempting an extended 
review of the facts as they appear by the pétition and the answer, it 
is sufficient to refer to one transaction, in respect to which the infer- 
ences are so clear as abundantly to justify the order of the district 
court. 

In July, 1883, the assignée was in a position to realize over $20,- 
000 in cash for the estate upon an adjustment with Mr. Sage, by 
which the latter proposed to take certain securities of the bankrupt 
in his hands at their fair value, and pay over the amount after de- 
ducting certain liens upon it. Mr. Sage's proposition was to allow 
$67,760 for the securities, deduct his own claim at $27,000, retain 
$20,000 to satisfy a lien claimed upon the securities by Messrs. Birds- 
eye, Cloyde & Bayliss, and pay the balance, $20,760, to the assignée 
in cash. The lien claimed by Messrs. Birdseye, Cloyde & Bayliss 
was for légal services as attorneys for the bankrupt, and its validity 
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was disputed by the assignée. If the price offered for the securities 
by Mr. Sage was a fair one, the clear duty of the assignée was to ap- 
ply to the court for an order authorizing him to accept it, and mail- 
ing provision for the alleged lien of Messrs. Birdseye, Cloyde & Bay- 
liss. Becognizing this, the assignée petitioned the court for such an 
order. He represented in his pétition that the bankrupt's estate was 
greatly involved ; that it had many thousand acres of improductive 
iand, largely incumbered by taxes, tax titles, and adverse claims; and 
that he, as assignée, had no money, or means to realize money, with 
which to protect in any nianner the interests of the estate. He fur- 
ther represented that the proposed settlement would supply him with 
ready money with which to protect the interests of the estate; that 
unless he could be so supplied the estate would suffer immense loss; 
and that there was no other source from which money could be ob- 
tained. 

The court referred the pétition to a référée to take proofs and re- 
port, and on the twenty-fourth of July, 1883, the référée reported, 
substantially recommending the settlement proposed. In his report 
the référée stated that the assignée was in urgent need of funds to 
enable him to protect the interests of the estate ; that the price offered 
for the securities by Mr. Sage was the highest the assignée could pro- 
cure, after diligent effort; and that it was botli advisable and neces- 
sary that the securities be sold, and the proceeds, after satisiying the 
lien, be paid to the assignée, for the use and benefit of the estate. He 
recommended an order that the assignée be authorized to sell the se- 
curities at a specified sum, at public auction, at the Exchange sales- 
room, in the city of New York, and that in default of a bid for that 
amount he accept the offer of Mr. Sage ; and that out of the proceeds 
the lien of Mr. Sage be paid, and $20,000 be deposited in the registry 
of the court, to await the détermination of the validity of the claims 
of Messrs. Birdseye, Cloyde & Bayliss. 

It appears by this report that Mr. Sage consented to such a sale. 
The confirmation of such a report would seem to hâve been almost a 
matter of course, if the assignée had applied for it. He attempts to 
excuse his neglect by the statement that exceptions were fded by 
Messrs. Birdseye, Cloyde & Bayliss, and by another creditor whose 
name he does not give, and says : " He had reason to believe that be- 
fore a sale could be effected considérable time, labor, and expense 
might hâve to be incurred by him." He does not state what grounds 
were assigned by the parties opposing a confirmation, or that he be- 
lieved there were any tenable objections, or that he had any doubt of 
a favorable issue. In view of his urgent need of funds it is remark- 
able that he should lie by supinely and let this favorable opportunity 
slip. His conduct cannot be vindicated by such loose and meager 
reasons as he assigns for not attempting to obtain a confirmation of 
the order. If it were intimated that he contemplated some more ex- 
pédient sale of the securities, or a différent adjustment of the liens 



IN BB PBOBTX. 557 

claimeci upon them, this might suggest a satisfactory explanation of 
hisconduct; but his subséquent action in regard to the securities îs 
utterly inconsistent with any such theory. In September, 1883, he 
entered into a stipulation with Messrs. Birdseye, Cloyde & Bayliss, 
authorizing them to pay to Mr. Sage the amount of his lien as claimed 
by him, and authorizing Mr. Sage to transfer the securities to Messrs. 
Birdseye, Cloyde & Bayliss, together with his lien upon them, and 
authorizing Messrs. Birdseye, Cloyde & Bayliss to hold and retain 
the securities until the amount of their own lien should be deter- 
mined. He consented to an entry of an order by the court, upon the 
application of Messrs. Birdseye, Cloyde & Bayliss, carrying out the 
terms of this stipulation. 

The resuit of this action upon his part was to transfer the securities 
to creditors whose lien upon them was contested, and to put it beyond 
his power to realize anything frotn them for an indefinite period of 
time. From that time until the order for the removal of the assignée 
wasmade, the securities remained in the handBof Messrs. Birdseye, 
Cloyde & Bayliss, and the litigation over the validity of their claim 
had been dragging its weary length along with no prospect of a speedy 
conclusion. There is no aspect of this transaction winch suggests a 
theory that is consistent with the exercise of a proper discrétion on 
the part of the assignée. Tbere had been no change in the pressing 
necessities of the estate, and the assignée, in his answer, attempted to 
explain his failure to realize anything from the large amount of real 
estate which came to his possession, by the allégation that he has 
been without funds to clear off the liens and adjust questions affect- 
ing the title, and therefore had been unable to sell it. Seven years 
hâve elapsed since he was appointed assignée, and although a very 
large amount of assets came to his possession, nothing has been real- 
ized of conséquence. Without impugning the intentions of the as- 
signée to administer his trust honestly, and with reasonable diligence, 
it suffices to say that the creditors had just cause to be dissatislied with 
the dilatory and unwise course he has pursued, and that the court 
below had sufficient grounds to consider his removal imperative in the 
interests of a prudent and energetic management of the estate. 
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Thatee v. Hart, Jr. 

(Circuit Court, S. D. New York. July 29, 1885.) 

Patents for Invention — Cobts — Enforcing Payaient — Receiver. 

When a bill for inf rangement of a patent has been dismissed, with costs to de- 
fendant, for -which an exécution has issued and been returned wholly unsatis- 
fled, a receiver will not be appointed, on motion of détendant, t o take possession 
of the patents as équitable assets, to be disposed of for the satisfyiug of the 
decree. 

In Equity. 

Josiah P. Fitch, for plaintif. 

Frédéric H. Betts, for défendant. 

Wheeleb, J. The bill in this case, winch is for infrïngement of 
patents, has been dismissed, with costs to the défendant, taxed at 
$950.92, for which exécution issued and has been returned wholly 
unsatisfied. The défendant now moves for a receiver of the patents 
as équitable assets, to be disposed of for the satisfying of the decree. 
This decree, so far as it is for the payment of this sum for costs, is not 
différent from a judgment for the recovery of money. Execution is- 
sueB upon it under the rule of the suprême court made pursuant to 
statute the same as upon judgments for money. Eev. St. § 917; 
Equity Eule, 8. There is no connection between the decree for costs 
and the relief sought; neither is it of any équitable nature otherwise. 
The costs are recovered because the bill was not sustained, as costs 
are in actions at law when the suit is not maintained. The satisfy- 
ing of the decree is no more équitable relief than the satisfying of any 
money judgment is. Courts of equity hâve power to aid in the satis- 
faction of judgments at law by reaching assets which courts of law can- 
not reach. This is done upon bill brought to reach particular prop- 
erty ; and the bill is to be answered, or proceeded upon for want of an- 
swer, as in other cases ; and the decree is founded upon the case made 
in respect to the property, although the right to proceed against the 
property rests upon the prior judgment. Hère the défendant has got 
no f urther than to become a judgment creditor of the plaintiff. Thèse 
patents, as équitable assets, cannot be taken to satisfy a money judg- 
ment except upon a decree for that purpose, which can only be had 
upon bill and answer, or failure to answer, in due course. The re- 
mark of the learned judge in Shainwald v. Lewis, 6 Fed. Eep. 779, 
relied upon in support of the motion, is not to the contrary of thèse 
views, as that remark is understood. Motion denied. 
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iNStJBANCE Co. OF PeNNSYL VANIA V. PbOCEEDS OF THE SALE OF THE 

Barge Waubaushene. 
(Circuit Court, JV. D. New York. July 21, 1885.) 

Marine Insurance — Contract, whebb Made — Lien for Unpaid Premiums — 
Maritime Lien. 

No maritime lien exists in favor of underwriters for unpaid premiums of 
marine insuranee. Opinion of district judge (12 Fed. Kep. 109) affirmed. 

Appeal from District Court. See 22 Fed. Bep. 109. 

Williams é Polter, for appellant. 

Marshall, Clinton é Wilson, for appellee. 

Wallace, J. In deciding against the application of the insuranee 
company to be paid the premium due upon the marine policy issued 
by it upon the barge out of the proceeds arising from her sale in the 
registry of the court, the learned judge of the district court held that 
the contract for insuranee was made in Canada, and the rights of the 
parties to a lien were controlled by the lex loci contractas. He also 
held that such a lien is not recognized by our jurisprudence, and that 
the statutes of this state creating a lien for premiums in favor of un- 
derwriters do not apply to foreign vessels. He therefore held that as 
the company had no lien by the law of Canada, it could assert none 
hère. Thèse conclusions are fully approved, and it seems superfluous 
to attempt to re-enforce the reasoning of the very able and careful opin- 
ion of the district judge further than briefly to indicate the reasons 
which hâve led this court to deny the existence of the maritime lien 
for insuranee premiums. As early as 1815 Mr. Justice Storï decided, 
in De Lovio v. Boit, 2 Gall. 398, that a policy of insuranee upon a ves- 
sel was a maritime contract, in an opinion which bas been character- 
ized as "a learned and elaborate essay on admiralty jurisdiction, and 
one of the most luminous views of the subject extant." 2 Hoff. Leg. 
Stud. (2d Ed.) 465. Although the doctrine of that case was not uni- 
formly accepted, (Ramsayv. A llegre, Johnson, J., 12Wheat. 638; Jack- 
son v. The Magnolia, CampbeijL, J., 20 How. 335,) the jurisdiction over 
such contracts was always maintained subsequently in the First cir- 
cuit, and was generally approved by commentators of authority. Glou- 
cester Ins. Co. v. Younger, 2 Curt. 322; Haie v. Washington Ins. Co. 
2 Story, 176; Dunl. Adm. Pr. 43; 1 Kent, Comm. 370, note; Ben. 
Adm. § 294; Conkl. Pr. 13. Yet until the décision in The Dolphin, 
1 Flippin, 580, as is conceded in the opinion of the court in that case, 
the gênerai understanding of the profession was adverse to the exist- 
ence of a lien for the premium secured by such a contract. In that 
case, reasoning from analogies, and infLuenced by the views recently 
declared by the learned judge of the Sixth circuit, that e very maritime 
agreement, upon principle, should bind the ship as well as theowner, 
(The Williams, Brown, Adm. 208,) the court held that the lien should 
be recognized as extending to the premiums for insuranee. It was 
said by Mr. Justice Cuetis, (The Kiersagc, 2 Curt. C. C. 424,) — 
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"To be a settled rule that privileged liens, constituting a jus in re accompa- 
nying the property into the hands of bona flde purchasers and operating to the 
préjudice of gênerai creditors, are matters stricti juris, which cannot be ex- 
tended from one case to another argumentatively, or by analogy or by infer- 
ence." 

And he cites Pardessus, (3 Droit, Comm. 597, 598,) when reason- 
ing on the policy of allowing a privilège for premiums of insurance : 

"Analogy cannot afford a décisive argument, because privilèges are a strict 
right. They are an exception to the rule by which ail creditors hâve equal 
rights in the property of their debtor, and an exception should be declared 
and described in express words; we cannot arrive at it by reasoning from 
one case to another." 

The same citation is quoted with approbation by Mr. Justice Grier 
in Vandewater t. MM, 19 How. 89. Although the proposition is 
generally true that maritime contracts import an hypothecation of 
the ship for their performance, the important qualification must not 
be overlooked that the lien does not extend to contracts which do not 
aid the vessel, but are merely for the personal benefit of the owner. 
One reason why the master of a vessel, clothed as he is with almost 
plenary powers to represent the owner, extending even to the author- 
ity to sell the ship, when necessity justifies a sale, cannot enter into 
a contract for insurance, is because such a contract does not aid the 
vessel. It inures solely to the personal interest of the owner. Unlike 
contracts and engagements in which every lienholder has an interest, 
because they fortify his security, the contract of insurance contrib- 
utes to no fund for the gênerai benefit, and its fruits are monopo- 
lized by the owner. It has been held in this court that he is not re- 
quired to surrender the insurance to a trustée, under the statutes 
limiting the liability of a vessel-owner for the benefit of those having 
claims against the vessel when the vessel is lost after liability ac- 
crues, (In re Norwich Je N. Y. Transp. Co. 17 Blatchf. 221; Thom- 
mesen v. Whitwill, 21 Blatchf. 45; S. C. 12 Fed. Eep. 891,) because it 
isnotan "interest" in the ship. 

For the reasons, therefore, that a lien should notbe extended to a 
contract to which it has not generally supposed to adhère, even if the 
analogies should justify recognizing it, and also because the contract 
of insurance is peculiarly distinguishable from the class of maritime 
engagements which import a lien, the court cannot follow the décision 
in the case of The Dolphin. The question of a maritime lien was not 
involved or discussed in the case of The Guiding Star, 9 Fed. Rep. 521, 
affirmed, 18 Fed. Rep. 263, cited as an authority in favor of the lien. 
The note of Mr. Flippin to the case of The Dolphin présents ail the 
arguments for denyin g the existence of the lien, and for folio wing the 
case of The John T. Moore, 3 Woods, C. C. 61, to which it is neces- 
sary to refer. 

The decree of the district court is affirmed. 
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New Yobk Exhaust Yentilator Co. ». American Institute of 
New Yobk and another. 

(Circuit Court, S. D. New York. August 7, 1885.) 

Injunction — Awarding Medal of Supeiîiority to Owner of Machine. 

When the owners of machines hâve submitted them to a compétitive exam- 
ination and test before judges appointed by an institute for the promotion 
of arts and manufactures, and the judges hâve determined that one of such 
machine» is ent.itled to a medal showing its superiority to the others, an un- 
successful exhibitor cannot, by injunction, prevent the delivery of such medal 
to his rival. 

In Equity. 

James A. Whitney, for plaintiff. 

J. A. Davenport, for Simonds Manufactaring Company. 

Alexander é Green, for American Institute. 

Wheeler, J. Acoording to the bill of complaint, the plaintiff man- 
ufactures a machine for ventilating, called the "Blackman Fan," and 
the défendant manufacturing cornpany manufactures a machine of 
différent construction for the same purpose, known as the " Wing Disc 
Fan." The défendant institute is engaged in the promotion of arts 
and manufactures by making provision for ^ubmitting machines to 
tests and expérimenta conducted by judges appointed by its officers, 
and makes award of merit of différent degrees, upon the reports of 
the judges. Thèse fans were submitted for compétition by their re- 
spective manufacturera, and were subjected to a séries of tests by 
judges appointed for that purpose, who recommended an award of a 
medal of superiority to the Wing Disc fan, and of excellence to the 
Blackman fan. The delivery of the medal of superiority to the de- 
fendant manufacturing company is sought to be restrained by injunc- 
tion, and a decree for its delivery to the, plaintiff asked for, upon the 
ground principally that, upon the tests which were arrangea for, the 
Blackman fan showed the best results, and that the recommendation 
of award was made upon tests at hjgh speed, and adjustability of the 
blades of the Wing Disc fan, which were not contemplated when the 
compétition was entered into. The cause has now been heard upon 
a motion for a preliminary injunction to restrain the delivery of the 
medal of superiority of the Wing Disc fan. 

The medals themselves are not alleged or understood to be of any 
intrinsic value, nor to be the property of any one but the institute. 
Their only importance is derived from their being statements, in an 
attractive form, of the award of the degree of merit fouud. They 
are the expressions of the opinion, formed upon the exhibition made, 
of the power and utility of the machines; and in them there is 
nothing derogatory to the plaintiff's machine. In the statement 
mu le, or to be made, on the medal of superiority, it is not under- 
stood that anything is stated about that machine, but only an ex- 
v.24F,no.!0— 36 
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pression of opinion that the other machine is of itself a superior 
machine, without naming any standard of comparison. i The arrange- 
ments for the trial of the machines were entered into through corres- 
pondance, which, as argued for the plaintiff, amounted to an agree- 
ment as to the terms upon which the compétition was entered into. 
But the terms did not in volve anything as a resuit but the expression 
of opinion, formed upon the tests and expérimenta, as to the compara- 
tive merits of the machines; not of such an opinion as would satisfy the 
parties cpncerned, or their friends, or such as a court- on review of 
the proceedings should adjudge to be right, but such opinion, right 
or wrong, as should in fact be formed of the machines. No reason 
is seen why the institute through its officers, or any other body or in- 
dividual, might not, without violating any légal right of any one 
interested in any of the machines, express such an opinion, with 
trial or test or experiment, or without, by word, writing, print, or 
medal, or in any other manner, freely and openly, so long as the ex- 
pression should be commendatory of either, and not a misrepresen- 
tation of faults or bad qualities in either. This does not appear to 
be anything more than ordinary freedom of speech or of the press. 
If this medal of superiority should be delivered to the défendant 
manufacturing company, the merits of the plaintiff's machine would 
not be detracted from by it; that machine would fail of the com- 
mendation of the institute desired by the plaintiff, and the other ma- 
chine would receive it, and this would be ail. 

The institute was situated somewhat like an arbitrator, although 
it was not to, and is not alleged to be about to, award anything to be 
paid or done by either of the others to or for the benefit of the other. 
What it was to award was to proceed wholly from itself. It is argued 
that the delivery of the medal showing the award of superiority to 
the défendant manufacturing cornpany's machine should be restrained 
until final hearing, so that it may be delivered to the plaintiff if an 
award of superiority should be deereed to the plaintiff. But, although 
courts of equity do rnake decrees setting aside awards of arbitrators 
for various causes, no case is known in which an arbitrator has been 
deereed to make an award, and it is said by a great authority that 
this is never done. Story, Eq. Jur. § 1457. Much less could it be 
said that an arbitrator chosen by the parties could be compelled by 
decree to make any particular award. An award so compelled would 
be the award of the court and not of the arbitrator. And, as the case 
now stands for considération upon this motion, there is in reality 
nothing which can justly be said to impeach the fairness of the judges, 
or the justice of the award. The plaintiff must stand upon the case 
made by the bill. The action of the judges and officers of the insti- 
tute is many times characterized by the bill as fraudulent, wrongful, 
and unjust, but this does not amount to an allégation of facts in which 
the fraud and wrong consist. Thèse should be set forth so that they 
may be answered and judged of, to détermine whether they amount to 
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such fraud as to give a right to relief. The défendants hâve, how- 
ever, answerëd the bill as it is, and the answers are, for the purposes 
of this motion, to be taken to be true. Testimony caunot properly be 
received to show that they are not true. That must be ieft to final 
hearing. The tests made are set forth, with their respective résulta. 
Thèse were not ail in favor of either machine. Their bearing upon 
the practical utility of the respective machines was to be weighed and 
considered by those charged with the duty of determining the com- 
parative merit of the machines. It is not understood from the bill, 
and exhibits annexed as a part of it, that the machines were to be 
viewed solely with référence to the tests. The institute stood some- 
what between the public and the manufacturera of the machines, to 
set forth the qualities of the machines for practical use, under vary- 
ing conditions and circumstances, as the wants of the public might 
require. It was not confined within the narrow limits of particular 
tests, the results of which alone as the basis of an award might de- 
ceive, instead of truly informing, the public. The machines, for the 
purposes of such an award, were to be considered in ail aspects affect- 
ing their adaptability to use, as well as their working powers; there- 
fore the amount of space required, the capacity of operating at high 
rates of speed, and the adjnstability of the machines to varying wants, 
were proper to be considered in connection with the results of the tests 
in coming to a conclusion. That thèse were considered, instead of be- 
ing guided solely by the very tests arranged for, is the principal ground 
of complaint urged in the argument of this motion against the award. 
Other judges might hâve corne to a différent conclusion, and might 
not; but whether they would or not, the opinion of such judges as 
should be selected by the institute and act was what was sought, and 
has been had. No just reason for restraining the promulgation of 
their opinions and conclusions in this summary proceeding now ap- 
pears. 

Motion denied. 



Barthet v. City of New Orléans. 1 

(Circuit Court, E. D. Louisiana. July, 1885. ) 

. CoNSTITUTIONAI, IiAW — MoNOPOMES— LOUISIANA CONSTITUTION. 

The Louisnina constitution forbids monopolies ; the prohibition cannot be 
avoided directly or indirectly by state or city laws. 
I. Samb — Slaughteking Cattlb in Citt of New Orléans — City Ordinancb. 
The limits within which complainant's lawful business — thatof slaughtering 
cattle — may be carried on having been flxed by the city in pursuance of article 
248, state constitution, the city is without power to pass an ordinance requir- 
ing lier consent to be given complitinant before he can proceed with his busi- 
ness àt the place selected, and already built upon by him, within the said limits. 

lRëportedby Talbot Stillmaii.Esq., of the Momoe, La., bar. 
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3. SàMB— FOURTEENTH AMENDAIENT. 

The fourteenth amendraent, Const. U. S., forbids any state to make or en- 
force any law which shall abridge the privilèges or immunities of citizens of 
the United States, and prohibits a state from denying to any person within its 
jurisdiclion the equal protection of the laws. The right assumed by the city in 
this case, to grant permission to A. to carry on his lawful business, cavries 
with it the right to deny permission to B. to exercise the same privilège. The 
powertodeny permission to A.,B., and C. to carry on the slaughtering business 
at the several locations selected respectively by them within said limits would 
enable the city to allow the favored suitor to establish a monopoly. 

4. Same — Equity Jcbisdiotion — Remedy at Law. 

To forbid the interférence of equity in a case like this, it must appear clearly 
that complainant has a remedy at law which is plain and adéquate, and as prac- 
tical and efficient to the ends of justice and its prompt administration as the 
remedy sought for in equity. 

5. Same — Right to Injonction. 

The complainant, in the view of the city, has erected costly buildings for the 
purpose of carrying on his trade, and is now proceeding to carry it on within 
said limits. He has complied with ail the régulations. It would not now be 
a prompt or efficient administration of justice to allow the city, in the exercise 
of an unconstitutional ordinance, to stop him, and leave him to sue at law for 
compensatory damages. The act complained of is not a mère trespass upon 
property. 

6. Same — Sixteenth Section of Judiciary Act. 

The sixteenth section of the judiciary act prohibits suits in equity when there 
is a plain, adéquate, and complète remedy at law. This prohibition is merely 
declaratory on the subject of légal remedy ; it does not appear that the adop- 
tion of that statute has impaired the jurisdictional powers of the equity courts 
of the United States for the protection of the property of indivf duals, or for the 
protection of the privilèges that belong as a coinmon right to ail persons to 
whotn the courts are open for the administration of justice. 

7. Same— Depriving Cit[zen op Right to Exekcise Lawful Trade. 

In a government like ours it may be said that any act which would deprive 
a citizen of the power to exercise his lawful trade or privilège must be consid- 
ered as working an irréparable in jury, particularly when the wrong-doer is at- 
tempting to do an act clearly forbidden by the state and fédéral constitutions ; 
and the protection of the writ of injunction should be allowed. 

Eule to Show Cause why an Injunction pendente lite should not 
issue. 

A. H. Léonard and E. Sabourvin, for complainant. 

W. H. Rodgers, for the City. 

Boabman, J. Article 258 of the constitution of Louisiana prohibits 
any monopoly. Article 248 invests the défendant city with power 
to regulate the slaughtering of cattle, etc., within its limits, provided 
no monopoly or exclusive privilège exist within the state. Nor shall 
such business be restricted to the land or houses of any individual 
or corporation; and provided, further, the place designated for slaugh- 
tering is approved by the board of health. By several ordinances, 
approved by said board, the city designated the place at which the 
slaughtering of cattle may be carried on, and prescribed in détail 
the régulations under which such business should be conducted. 

The complainant, a citizen of France, whose trade and business is 
the slaughtering of cattle for food, desiring and intending to engage 
in such business in New Orléans, leased, with the privilège of buying, 
'wo squares of ground situaied within the limits defined by said ordi- 
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nances, and proceeded to repair such buildings, and construct on said 
ground other buildings and improvements suitable for the trade in 
which he is engaged, investing in said improvements a considérable 
sum of money. Subsequently, on May 19th, an ordinance was passed 
by the council which is styled "An ordinance amending ordinance 
7,336, as passed September 13, 1881, designating the places for slaugh- 
tering animais intended for food under article 24-8 of tbe constitu- 
tion." The original ordinance provided that "it shall be lawful for 
any person or corporation to keep and maintain slaughter-houBes, 
etc., within certain limits, under certain régulations." The amend- 
ment mentioned makes it unlawful to keep and maintain slaughter- 
houses within said limits prescribed in original ordinance, and under 
said régulations, "except permission be granted by the council of the 
city of New Orléans." 

It appears that défendant corporation intends actively to en force, 
or attempt to enforce, as against Barthet, the amended ordinance; 
that it is about to obstruct, binder, and prevent him from earrying 
on his légal business in the limits already laid out in pursuance of 
article 248. 

The complainant, alleging that, acting on the good faith of said ar- 
ticles and ordinances, he has acquired vested rights, and that the or- 
dinance of May 19th is unconstitutional, brings a bill for injunction to 
enjoin and restrain the défendant from interfering in any manner 
with him in earrying on his business. Complainant prays, on final 
hearing, for an injunction absolute, and in the mean while has taken 
this rule to show cause why an injunction pende nte lite should not is- 
sue. Défendant has filed no answer or made any déniais, even in 
argument, of complainant's allégations. 

The amendment of May 19th is, we think, unconstitutional, in the 
fact that if it is carried out, as the city attorney admits it will be, it 
will make Barthet's right to engage in a lawful business dépendent on 
the arbitrary will of an individual or a body of individuals acting for 
the city. The city has no governmental or spécial power to prevent 
any one, who compiles with the law regulating such business, from 
engaging in any lawful business he prefers. 

The fourteenth amendment to the United States constitution forbids 
any state to make or enforce any law which shall abridge the privi- 
lèges or immunities of citizens of the United States, and prohibits a 
state from denying to any person "within its jurisdiction the equal 
protection of the law." That amendment does not enlarge the rights 
of persons; it clearly recognizes and emphasizes principles imbedded 
in the common law, and which underlie the structure of ail free gov- 
ernments. 

The right to grant permission to A. to carry on his lawful business 
carries with it necessarily the power to deny permission to B. to ex- 
ercise the same privilège. The complainant is entitled, in common with 
-a.11 persons, to equal protection. Applying this principle to this case, 
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as it is made up by the bill and admissions of the city's counseU 
Barthet is entitled to carry on bis trade within the limita already laid 
out by the city in pursuance of the articles herein cited. If the city 
council, as the inatternow stands, can prevent him from so doing simply 
because be bas not their permission, then he has not that equal pro- 
tection of the law guarantied in the constitution. The ordinance of 
May 19th transeends not only the limitations on législative authority 
presented in the constitutions of the fédéral and state governments, 
but in our opinion it transeends those limitations, also, which sprin^ 
from the very nature of free government. 

The city council has the right, generally, in the exercise of govem- 
mental powers, such as belong to municipal corporations, to regulate 
the business of slaughtering animais for food; but under the articles 
248, 258, state constitution, — responsive as those articles areto a pub- 
lic sentiment long oiïended in this city by oppressive monopolies in the 
slaughtering of cattle for food, — it must be apparent that the city can- 
not, directly nor indirectly, probibit the business of this complainant 
under the pretense of exercising an ordinary governmental police 
power. It is clear that those articles were intended to prohibit ail 
monopolies, and to limit rather than to enlarge the police powers of 
the city in relation to slaughtering cattle, etc., and if the city can re- 
fuse to permit Barthet to carry on his business, it can adopt the same 
course with others. By giving its permission to an individual or to 
a corporation, and refusing it to ail others, a monopoly could be es- 
tablished by the favored suitor. An ordinance which permits one 
person to carry on an occupation within municipal limits, and pro^ 
hibits anotber who had an equal right from pursuing the same business, 
is void. So, also, is an ordinance which allèges the rights and priv- 
ilèges conferred by the gênerai law of a state. Cooley, Const. Law, 
243, 245-247, 155, 202, 491. 

If the amendaient of May 19th becomes operative as a law, the in - 
vestment made by Barthet, on the faith of the law existing when he 
erected his buildings, will be lost or greatly diminished in value, and 
his privilège, which is of more value, may be wholly destroyed by the 
refusai of the city. It is urged in argument that the corporation is 
a législative body, endowed with police powers, to be exercised with 
absolute discrétion; that this court has no power to control or limit 
its action in directing when, and upon what particular lot in the ter- 
ritory laid out and defined by the city, Barthet, or any other person 
f ollowing the same business, may locate and carry on his business of 
slaughtering animais for food. The proposition of the city attorney, 
in view of the many cases that bave been decided by the state and 
fédéral courts, in which just such assumptions of power hâve been 
contended for and denied to municipal authoritieB, need not now be 
considered, further than to say that trie cuun Joesnot think the prop- 
osition maintainable under the law and facts found on the hearing of 
this bill. 
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The city does not deny the equity of the bill, nor does she deny 
that she intends to hinder and prevent Barthet from carrying on his 
business in the territqry laid ont; but it is contended that in thèse 
proceedings an injunction will not be allowed because the complain- 
ant has an adéquate remedy at law; that if he is damaged he can re- 
cover fully at law. It is true that the sixteenth section of the judi- 
ciary aot prohibits suits in equity when there is a plain, adéquate, and 
complète remedy at law; but inBoyce's Exr's v. Grundy, 3 Pet. 210, 
the court said, referring to that section, that "it is merely declaratory 
on the subject of légal remedy. It is not enough that there is a remedy 
at law; it must be plain and adéquate; or, in other words, as practical 
and efficient to the ends of justice and its prompt administration as the 
remedy in eqnity." It does not appear that the adoption of the stat- 
uts mentioned has impaired the jurisdictional powers of the equity 
courts of the United States for the protection of the property of indi- 
viduals, or the privilèges that belong, as a common right, to ail per- 
sons to whom the courts are open for the administration of justice. 
The jurisdictional power of thèse courts is certainly not less now than 
it was in England at the time of the adoption of the constitution. 
The English authorities show that the granting or continuance of an 
injunction eannot be controlled by any inexorable rule, but that such 
orders must rest largely in the sound discrétion of the court, to be gov- 
erned in each case by the équitable rights of ail parties, as well as by 
the nature and effect of the relief sought in the particular case. To 
grant such writs to prevent an irréparable injury is quite common. 

The défense of the city is not based upon any déniai that she is 
goingto do the thing complainedof; butsheseems torely whollyupon 
some several pétitions, signed by several citizens living in the neigh- 
borhood of the place where Barthet has begun his business, protest- 
ing against allowing him to proceed with his business. Thèse péti- 
tions, if they had been seasonably presented to the council, might 
bave caused the particular place occupied by Barthet's buildings to 
be not included in the limits; but the counsel for the city would hardly 
be eonsidered serious should he rest the city's défense on the merits 
of the bill, upon su,eh pétitions or papers. An injunction, however, 
is not, in the fédéral courts, issued as a matter of course; and it may 
be well to consider more definitely the matter as to the jurisdictional 
power of the court to issue the injunction prayed for. The buildings 
and Lmprovements were erected in the view of the city for the well- 
known purposes of Barthet's trade. Would it not be inéquitable, and 
violative of a proper, efficient, and practical administration of justice, 
to allow the city now to stop him in the exercise of his lawful busi- 
ness, in the gratification of his légal rights, and to turn him over to 
an action at law, against whoever should become instrumental in exe- 
cuting the city's unconstitutional ordinance, for the recovery of dam- 
ages. If such is the effect of the sixteenth section of the judiciary 
act, the courts of the United States will find themselves often without 
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power to ifford to suitora a practical and efficient administration of 
justice. 

We dt not think the act complained of is an attempt at a mère 
trespass. The mischief and injury it would work in this case cannot 
be repaired as efficiently or aB adequately by an action at law for 
damages as m the case of a mère trespass upon property. This is 
not a case where the city inay or will hâve an ultimate rigbt to do 
the thing complained of, as sometimes happens when a city is at- 
tempting to do a thing lawful to be done, but prematurely; like, for 
instance, the taking of property for streets before making the compen- 
sation required by law; but the citycan never do the act complained 
of without violating Barthet's constitutioual rights. In a government 
like ours it may be said that any act which would deprive a citizen 
of the power to exercise his lawful trade or privilèges must be con- 
sidered as working an irréparable injury, particularly when the wrong- 
doer is attempting to do an act clearly forbidden by the state and 
fédéral constitutions. 

Our opinion will be better understood when we say that the city 
authorities bave no power, législative, judicial, or administrative, to 
pass the ordinance complained of; because the power, by whatever 
name it may be called, delegated to the city in articles 248, 258, as 
far as Barthet is now concerned, was exhausted when the city officiais 
laid out the limits in which it was declared lawful to slaughter ani- 
mais for food. The bill shows that an unlawful act is threatened 
against the privilèges of complainant. In our opinion, such an act, 
if carried out, would not only work an irréparable injury to Barthet, 
but would be a decided step, whatever may be the motive, causing 
the council to move in the matter, in the direction of allowing a mo- 
nopoly in the slaughtering of animais for food in this city. 

The injunction will be operative pendente lite. 



United States v. Iron Silveb Min. Co. 1 
(Cirait Court, D. Colorado. July 28, 1885.) 

1. Minéral Land— Fiîaudulent Patent— Evidence. 

iietore a court will set aside a paient to minerai land on the ground of fraud, 
it must appear, not merely that the applicant was mistaken as to the character 
of the land, but that the représentations in regard thereto weie falsely and 
f raudulently made ; and this tact must clearly app. ar. 

2. Sa me — What WoiiK is to be Uonsideued in Estimating Amount Actually 

Done. 

Work done for the purpose of diseovering minerai, whatever the particular 
form or character of the deposit which is the object of t^e search, is wùhin the 
spirit of the statute. 

lHeported by Robertson Howard, Ksq., of the St. Paul bar. 
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On Final Hearing. 

A. W.Brazee, U. S. Dist. Atty.,for the United States. 

C. G. Symes, for défendant. 

Brewer, J. This is a proceeding in equity to set aside patents for 
two placer mines, known, respectively, as the Stinson and the Fan- 
chon placer mines. On demurrer the bill was sustained. See 5 Mc- 
Crary, 266; S. C. 16Fed. Eep. 810. See, also, supporting the opinion 
therein expressed, U. S. v. Minor, 5 Sup. Ct. Eep. 836, decided in the 
suprême court, March 30, 1885. Answer was thereupon filed, and the 
case is now submitted on pleadings and proof. The charge in the 
bill is fraud in obtaining thèse patents. It is charged that the ground 
embraced within thèse patents was not placer mining ground; that 
several valuable leads or Iodes containing minerai in rock or placer 
existed thereon; that both of thèse facts were known to the appli- 
cant and patentée; that the ground was covered with valuable tim- 
ber; that he falsely and fraudulently represented to the land-officers 
that there were no veins, leads, or Iodes, and that it was placer min- 
ing ground, and that he had done the requisite work. 

The testimony discloses that in 1879 Sawyer, the patentée, pros- 
pected on this ground and located, having claimed to hâve discovered 
some four minerai veins. After he had filed and recorded his loca- 
tion certificate he became embarrassed financially, and called on Mr. 
Stevens, now one of the principal owners of the Iron Silver mine, 
for assistance. There was a fine growth of timber on the premises. 
Mr. Stevens went over with him and examined. Upon his sugges- 
tion Sawyer determined to disregard the locations already made, and 
to file an application for a patent upon an enlarged territory as placer 
mining ground; Mr. Stevens promising to advance him money upon 
an agreement that when the patents were obtained the property should 
be conveyed to him, less certain specified portions. In pursuance of 
this détermination applications were made, in which it was set forth 
that there were no known leads or Iodes, proofs were duly made, and 
in due course of time patents issued, and thereafter conveyance of the 
ground to the Iron Silver Mining Company, in accordance with the 
prior arrangement. 

I think it obvious from the testimony that the main object of Ste- 
vens was to secure the timber. As the proofs were duly and legally 
made, the proceedings apparently ail regular, and no adverse claims 
presented to the ground finally patented, I take the rule to be that, 
before a court will set aside a patent, it must appear, not merely 
that the applicant was mistaken, but that the représentations were 
falsely and fraudulently made, and that this fact must clearly ap- 
pear. Of course the first question is, was this placer mining ground? 
It appears from the testimony that before Sawyer was on tbe prem- 
ises, during some two or three years, a little placer mining had been 
done in Buffalo gulch, which runs up through part of this territory. 
There was but a limited supply of water in the gulch, flowing par- 
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tially from a spring, and partially fed f rom the melting snow.' This 
supply was exhausted before the summer was ended, bo that the 
amount of placer mining done was small, and the proceeds slight. 

It appears, also, from the testimony that water could be brought 
by digging a ditch of some considérable length, and probably at con- 
sidérable expense. As a matter of fact, since the patent was issued 
there bas been but a trifling amount of placer mining done. Of the 
many witnesses examined, some call it placer mining grounds, others 
say that it is not. Witnesses differ, also, as to length and expense of 
the ditch necessary to bring water into the ground. In view of this 
conflicting testimony, I do not think that it can be f airly said that it is 
satisfactorily proved that the ground was not placer mining ground, 
or that the supply of water was so remote as to make it financially 
impracticable to bring enough into the ground for mining purposes. 

I should hâve much less hésitation in finding for the défendant on 
this, were it not for the évident fact, hereinbefore referred to, that the 
main interest that Stevens, who furnished the money, had in the mat- 
ter, was in securing the title to this timber. Still, though the parties 
evidèntly considered the timber of the most immédiate value, it does 
not follow that they did not in good faith regard this as placer mining 
ground, and believe the water could be obtained at a reasonable ex- 
pense. 

Again, itis argued by the learned counsel for the government that 
the fact that Mr. Sawyer had sunk thèse prospect holes, and filed and 
recorded location certificates, estopped him from saying there were 
no known veins, leads, or Iodes in the premises. I am not willing to 
accept this proposition as law, and I am satisfied from the testimony 
that in thèse prospect holes he had not discovered any well-defined 
leads or Iodes, but was simply experimenting, hoping by further work, 
from the indications, to reach such veins. The testimony of the 
deputy surveyor who surveyed the premises and examined thèse holes 
is very clear and positive. 

One other question remains. The applicant represented that over 
$500 worth of work had been done, and the deputy surveyor certified 
to this fact, and I see no reason, from the testimony, to doubt that 
this waB correct. But I think that included in this work was that done 
in sinking thèse prospect holes, when the applicant was evidèntly try- 
ing to find veins, leads, and Iodes, and it was earnestly contended that 
no work done in that direction and with that purpose ought to be 
counted in the application for the ground as placer mining ground. 
As counsel for the government well says, suppose the applicant had 
built on each tract a dwelliug-house at a cost of over $500, having 
done no work of any kind looking to the discovery of minerai ; would 
that corne within the spirit of the law ? Does it not rather contem- 
plate work done for the purpose of discovering minerai? and, if so, 
may work done in the hope of discovering a vein or Iode be counted 
as work done for the purpose of securing a placer mine ? With some 
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hésitation I think it may fairly be held that work done for the purpose 
of discovering minerai, whatever the particular form or character of 
the deposit which is the object of search, is within the spirit of the 
statute; and as evidently more than $500 worth of such work was 
done, it cannot be said that the représentation made in this respect 
was false and fraudulent. 

In conclusion, while perhaps at times frauds are perpetrated on 
the government, and the title to lands improperly taken, yet when, 
as in this case, the facts as to the character of the ground, the kind 
of work, as well as the amount done, are fully known to the officers of 
the government, I think that the courts should be slow in disturbing 
the title conveyed; and before they do, they should be clearly satisfied 
that the applicant has intentionally concealed material facts, or made 
false and fraudulent représentations. Questions of doubt should be 
resolved in favor of the applicant. Entertaining thèse views, I am 
constrained, upon the testimony, to order a decree dismissing the bill. 



Eobebts, Eeceiver, etc., v. Hill, Adm'r, etc. 
[Circuit Court, D. Vermonl. August 5, 1885.) 

1. National Bank — Contemplation op Insolvenoî. 

A bank is in contemplation of insolvency when the fact becomes reasonably 
apparent to its officers that the concern will presently be unable to meet ils 
obligations, and will be obliged to suspend ita ordinary opérations. 

2. Same — Fraudulent Pbefebbnce — Intbnt. 

The intent to give a préférence is presumed when a paymnnt is made to a 
creditor by a bank whose officers know of its insolvency. and tkereiore that it 
cannot pay ail of its creditors in,full. 

3. Same — Motive pob Giving Préférence. 

Where property is transferred by a bank to a creditor to avoid paying him 
the amount due him, and thus postpone the failure of the bank, it is no ne the 
less fraudulent and void. 

4. Same — Kobekts v. First National Bank Ovebbuled. 

On rehearing, former opinion (23 Fed, Réf. 311) is overruiea, and transfer 
held fraudulent and set aside. 

On Rehearing. See S. C. 23 Fed. Rep. 311. 

Roberts & Roberts, for orator. 

Jed. P. Ladd and Henry G. Adams, for défendant. 

Before Wallaoe and Wheeleb, JJ. 

Wallace, J. Upon the rehearing oî this cause, ordered by the 
judge who heard it originally, we hâve reached the conclusion that 
the transfer which is assailed by the bill should be set aside. The 
suit is brought by a receiver of the bank to set aside the transfer of a 
note for f 8,031, the property of the bank, made to one McGregor, 
the defendant's intestate, on the twentieth of February, 1884. It is 
founded on section 5242, Rev. St., originally section 52 of the act of 
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June 3, 1864, to provide a national currency, etc., commonly known 
as the "National Bank Act," winch is as follows: 

"Ail transfers of the notes, bonds, bills of exehange, or other évidences of 
debt owing to any national banking association, or of deposits to its crédit; 
ail assignments of mortgages; * * * and ail deposits of money, bullion, 
or other valuable things for its use, or for the use of any of its shareholders or 
creditors ; and ail payments of money to either, — made after the commission of 
an act of insolvency, or in contemplation thereof, with a view to prevent tho 
application of its assets in the manner prescribed by this chapter, or with a 
view of a préférence of one creditor to another, except in payment of its cir- 
culating notes, shall be utterly null and void," etc. 

The scheme of the act, of which this section is one of the provisions, 
contemplâtes a ratable distribution of the assets of national banks 
among their creditors in the event of insolvency ; and the intention 
of cjngress, to secure equality among creditors by the appropriation 
of ail the assets of an insolvent bank for a ratable division, is so 
dominating that the courts hâve held that a creditor cannot obtain a 
préférence by adversaryproceedings againstthe bank after insolvency 
has taken place. Accordingly, it has been adjudged that a creditor 
cannot acquire a lien upon the property of a national bank, after it 
has beeome insolvent, by a suit and an attachment of its property, 
although no receiver of the bank has been appointed ; and that the 
attachment should be vacated upon the application of a receiver sub- 
sequently appointed, because it would be subversive of the theory of 
the national currency act to permit the creditor to obtain a préfér- 
ence thereby over the other creditors of the bank. National Bank v. 
Colby, 21 Wall. 609; Ilarvey v. Allen, 16 Blatchf. 29. 

To effectually secure this equality among creditors the section in 
question substantially déclares that ail préférences made from the 
time when insolvency actual or potential ocours, shall be void. Wc 
are therefore to inquire whether the bank hère had committed an act 
of insolvency, or was in contemplation thereof, and whether the trans- 
fer of the note in controversy was made with a view to give a préfér- 
ence to the creditor receiving it over the other creditors of the bank. 
The proofs show that the bank was insolvent at the time of the trans- 
fer and had been for a long time, but had succeeded in meeting ail 
its obligations and in maintaining its crédit, without any apparent 
embarrassments, until January 12, 1884, when a run occurred, which 
continued during that day and the following business day. The offi- 
cers of the bank were abie to borrow between $50,000 and $60,000, 
and met ail the calls upon the bank and the run substantially sub- 
sided. From that time until early in April following, when the bank 
failed, its business was continued ostensibly as usual; but some of its 
depositors were apprehensive and withdrew their deposits ; and in a 
number of instances securities were transferred by the officers of the 
bank out of its assets to depositors, who were willing to aceept them 
in lieu of their money. The officers always represented that the bank 
was solvent, and always paid depositors who insisted upon being paid, 
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and undoubtedly supposed that there was no immédiate danger of a 
suspension if the confidence of the depositors could be regained. 
Nevertheless, they knew that the situation was extremely critical and 
that the bank was hopelessly crippled ; and although they supposed 
a failure might be deferred for a considérable period, they knew it 
might be precipitated at any time. The capital of the bank, $100,- 
000, had been wholly absorbed in losses, represented, in part, by over 
$60,000 of the paper of the président, $38,000 of the paper of the 
cashier, and the paper of one Marshall for between $70,000 and $80,- 
000. The debt of the président accrued in 1880. The Marshall 
debt, as early as in the spring of 1879, was from $40,000 to $50,000, 
and was then known by the officers of the bank to be precarious; but 
the bank had attempted to carry it for Marshall, and it gradually 
augmented. At the time of the failure the provable debts against 
the bank were about $290,000, and its whole available assets were 
$115,618, exclusive of the paper of Marshall, which was good for 
about $5,000, and the paper of the président and cashier, both of 
whom were insolvent, and of about $20,000 of other doubtful assets. 

Mr. McGregor held certiticates of deposit, bearing interest, for the 
aggregate sum of $8,850. He became solicitous in conséquence of 
the run, and shortly before the transaction in question, he called upon 
the officers of the bank with his certificates. They told him he could 
hâve his money if he wanted it, and that the bank was ail right. He 
went away satisfied, but returned on the twentieth day of February, 
and they then prevailed upon him to take the note in suit as security 
for the payment of his principal, paying him the interest then due 
upon his certificates. The circumstances which indicate that he sup- 
posed the bank to be insolvent, or in contemplation of insolvency, are 
that he knew there had been a run upon the bank, and was unwilling 
to allow his money to remain without security, although the affairs 
of the bank had apparently resumed their normal condition, and the 
officers represented the bank to be solvent, and were ready to pay him 
his deposits if he insisted upon payment. 

Insolvency, as ordinarily defined, is that condition of affairs in 
which a merchant or business man is unable to meet his obligations 
as they mature in the usual course of his business. Thompson v. 
Thompson, 4 Cush. 127 ; Vennard v. McConnell, 11 Allen, 555; Wager 
v. Hall, 16 Wall. 599. An act of insolvency takes place when this 
state of affairs is demonstrated and the merchant has actually failed 
to meet some of his obligations. A bank is in contemplation of insolv- 
ency when the fact becomes reasonably apparent to its officers that 
the concern will presently be unable to meet its obligations, and will 
be obliged to suspend its ordinary opérations. It is not open to fair 
doubt but that the officers of the bank hère contemplated failure as 
imminent. They doubtlessly hoped to defer the event indefinitely by 
concealing the real condition of affairs ; but they took counsel of their 
hopes, and not of their judgment, when they contemplated any pro- 
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loriged postponement, The question, t'hen, is whether tbe transfer 
was preferential, and made with that view. An intent to give a préf- 
érence ia presumed when a payaient is made to a creditor by a debtor 
who knows bis own insolvency, and therefore knows that he cannot 
pay ail his creditors in full. A préférence is the natural and proba- 
ble conséquence under such conditions. Hère the active and para- 
mount motive on the part of the officers of the bank was to avoid 
having to pay McGregor his money, and thus to postpone the failure 
of the bank; but this circumstance does not alter the légal quality 
of the act. They made the transfer with a view to give him a préfér- 
ence, if, in view of the situation, they supposed it would resuit in a 
préférence to him, notwithstanding that they were mainly influenced 
by considérations of self-interest. In the language of Shaw, G. J., in 
Denny v. Dana, 2 Cush. 172: "The intent to prefer is essential, but 
every person is to be presumed to intend the natural and probable con- 
séquences of his own acts. It does not rebut this intent to show that 
the debtor has also another motive to the proceeding, namely, an ex- 
pectation of pecuniaryor other benefit tohimself by means of further 
loans of money, and being enabled thereby to continue his business." 
The proofs indicate that McGregor took the transfer with a view of 
obtaining a préférence over the other creditors of the bank. He took 
it with this view, if he supposed the bank to be insolvent. It was 
held in Case v. Citizens 1 Bank, 2 Woods, 23, in a case arising under 
this statute, that it is not necessary, in order to invalidate the trans- 
fer, that the party to whom it is made knows of or contemplâtes the 
insolvency of the bank which makes the transfer. This décision was 
based upon a décision of Mr. Justice Story in Peckham v. Burrows, 3 
Story, 544, in which it was held, under the bankrupt act of 1841, that, 
to constitute a conveyance "in contemplation of bankruptcy," it was 
not necessary that the creditor should know of the debtor's insolvency, 
or should co-operate with him to obtain a priority of payment. It is 
not necessary to adopt the doctrine of Case v. Citizens' Bank for prés- 
ent purposes, and there are good reasons why it should be adopted 
with great reluctance. A case may be supposed where a bank is hope- 
lessly insolvent, and is known to be so by its officers, and when any 
payment made by it wil!, as they know, necessarily resuit in a préfér- 
ence to the person receiving it; and yet, if made in the ordinary course 
of business, as for instance to a customer, who, in ignorance of the 
condition of the bank, continues his-dealings and makes daily deposits, 
and draws out checks daily, it would be extremely inéquitable to com- 
pel the latter to pay it back. Under such circumstances the bank or 
its creditors would receive the benefifcs of his deposits, while he would 
be compelled to repay what he had drawn out innocently, and in the 
usual course of business. It would be a harsh statute which would 
compel a creditor or depositor, under such circumstances, to yield up 
the payments he reeeived in good faith. A construction which would 
give such an effect to this statute ought not to be indulged, in the ab- 
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aence of clear and explicit language requiring it. But the trans- 
action on the part of McGregor was not an ordinary one. It is ex- 
tremely unusual for a depositor of a bank to demand security a8 a con- 
dition of allowing his money to remain. Such a demand suggests at 
once the belief in his mind of the existence of an exceptional state of 
affairs in a financial institution. A bank ordinarily représenta iinan- 
cial stamina of the first order. It is trusted, witbout security, as the 
safest custodian or debtor that can be selected. Its resources con- 
sist of cash, or securities which can readily be converted into money, 
in order to m'eet instantly any demands which may <ue made upon it. 
Even when it is subjected to the strain of an extraordinary emer- 
gency, like a run, it is supposed that a solvent bank will be able to 
provide itself with f unds to carry it safely through. When a deposi- 
tor asks a bank to give him security for the payinent of his deposit, 
the inference is almost irrésistible that he distrusts the solvency of 
the bank. The only reason why McGregor called for his deposits was 
because he feared the bank was not safe. He could not be reassured 
of its solvency by the représentations of the oiïieers. He could be 
satisfied by nothing except the money or adéquate security. 

Following the décisions under the analogous provisions of the bank- 
rupt act, invalidating preferential transfers by insolvent debtors to 
creditors, it should be held hère that the transaction was one outside 
of the ordinary course of business, and the circumstances such as to 
impute to McGregor reasonable cause to believe that the bank -?as in- 
solvent. 

Wheelee, J. To avoid this transfer it must hâve been made af ter the 
commission of an act of insolvency, or in contemplation thereof, and 
with a view to prevent the application of the assets of the bank to the 
rédemption of its circulating notes and ratable distribution among 
its creditors, or to the préférence of the défendant 's intestate to other 
creditors. Kev. St. §§ 5242, 5236. There is no limitation of time 
within which the transfer must hâve been made ; nor requirement of 
reasonable cause of the transférée to believe in the insolvency of the 
bank ; nor provision that the fact that the transaction is out of the 
usual course of business, should be prima facie évidence of fraud, ap- 
plicable to this transaction, as there was to transfers of a bankrupt's 
property under the late bankrupt act. Sections 5128, 5129, 5130. 
Insolvency is not enough ; the statute does not make transfers after 
insolvency void. There must be an act of insolvency ; or such a state 
of insolvency, as an existing fact, as to make it apparent that the cred- 
itors cannot be paid in f ull, and that a distribution of the assets among 
the creditors under the statute will take place. Less insolvency than 
this could not fairly be said to be capable of being contemplated and 
acted upon to prevent such distribution. There had been no act of 
insolvency at the time of this transfer. The bank had met and sat- 
isfied ail its creditors up to that time. The case must turn upon the 
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fact of insolvenoy and its imminence. That the bank was, in fact, 
insolvent, appears very clearly. Whether it was so desperately in- 
solvent that the officers couldnot help seeing that failure musteome, 
and a distribution of assets follow, is to be determined upon the évi- 
dence. The reported cases do not f urnish any very clear guide for a 
case like this. In none of them was there any doubt about the fact 
that ail knew that the bank must go down. 

In Bank v. Colby, 21 Wall. 609, the bank was already in the cus- 
tody of the secretary of the treasury. In Case v. Citizens' Bank, 2 
Woods, 23, a sudden disaster by the failure of others had broken the 
bank at once, to the knowledge of ail; and in Harvey v. Allen, 16 
Blatchf . 29, the circulating notes of the bank had gone to protest, and 
this fact had been certified, and proceedings to close the bank taken 
upon it. There was no question, nor room for any, but that those 
whose acts were in question knew that they were not dealing with 
the assets of a bank in a continuing business, but with a wreck. Hère 
the bank was doing a large business, which continued for months; 
its insolvent condition had corne upon it gradually, withoutany strik- 
ing thing happening to at once coinmand attention, except the run 
upon it, which showed that its réputation for soundness was affected. 
When the condition that would avoid préférences once existed, it 
•would avoid ail payments in diminution of assets made afterwards as 
■well ; and such fact, reaching so far and so many, ought not to be found 
except upon signal proof, so clear as not to be liable to be found one 
way as to some to be affected, and in another way as to others, pro- 
ducing inequality where the whoie object is equality. Not that cur- 
rent business transactions, which would not affect the volume of assets, 
are necessarily to be opened ; but ail applications of the assets, either 
in réduction or security of existing debts, are placed by the statute 
upon the sa me footing of being utterly void. 

The officers of this bank were largely iuterested in it as stockhold- 
ers and otherwise, and were largely indebted to v, personally. The 
insolvent condition of the bank rested largely up^j their own inabil- 
ity to pay what they owed it. They were very anxious to save the 
bank, and put forth every effort to do so, and hoped to succeed. They 
transferred the note in question to the defendant's intestate to quiet 
him, because he insistedupon security, and not because they had any 
désire to pay him in préférence to others. They did this to save the 
bank, and not to prefer him. This was before thought to be décisive 
in favor of the validity of the transfer. Robcrts v. Hill, 23 Fed. Ebp. 
311. But the available assets of the bank were so small in compari- 
son with its liabilities that, had the officers stopped and considered its 
situation, they must hâve seen that ultimate failure was inévitable. 
Impelled by their interest and désire to save the bank and themselves 
in standing and crédit so long as they could, they bent ail their ef- 
forts to that end. Still, the hopeless insolvency of the bank was 
■within their contemplation, if they would contemplate it. That they 
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did not, should not, it seems, take the case out of the statute. The 
insolvency of the bank was before them, and, with it before them, they 
gave this creditor a préférence. This now appears to be within the 
statute. I concur, therefore, in the entry of a decree for the plaintif! 
setting aside the transfer of this note. 



United States v. Central Nat. Bank. 
(Circuit Court, S. D. New York. July 24, 1885.) 

1. ifttetwàï/ tîevenue tax— national bank — tax imposed by &tatb law on 
Stockholdkks. 

When the taxes imposed bya state laware imposed upon the stockholders of 
a national bank, and not upon the corporation, the failui e of the bank to re- 
turn or pay a tax upon such portion of its dividends declared within the year 
as was représentée by the amount paid for such state tax, will not entitle it to 
exemption to that extcnt from the internai revenue tax imposed bv the act of 
congress of July 13, 1866, (14 St. at Large, 138.) 
Same — Dividends — Mistake — Défalcation of Cashiek. 

When a liank has declared a dividend as of earnings for the current year, 
and paid it as such to stockholders, whetuer in money or in sciip, proof, for 
the purpose of avoiding the lax, that no earnings had, in fact, been made, be- 
cause of a défalcation by the cashier that was afturwards discovered, is not 
admissible. 

On Writ of Error. 

Elihu Hoot, for plaintiff. 

Martin é Smith, for défendant. 

Wallace, J. This is a writ of error bronght to review the judg- 
ment of the district court overruling the plaintiff's demurrer to the 
answer of the défendant. The plaintiff sues for internai revenue 
taxes imposed by section 120 of the act of congress of June 30, 1864, 
as amended July 13, 1866, (14 St. at Large, 138,) on dividends de- 
clared and paid by the défendant to its stockholders. That section 
provides : 

"That tliere shall be levied and collected a tax of flve per centum on ail div- 
idends in scrip or money, thereafter declared due, * * * to stockholders, 
* * * as a part of the earnings, income, or gains of any bank, trust Com- 
pany," etc. 

The complaint contains four counts or separate causes of action, 
differing only in respect to dates and amounts, and setting out re- 
spectively the déclaration of the dividends by the défendant to its 
stockholders in each of the years 1866, 1867, 1868, and 1870, whereof 
no return was made to the assessor, and whereon no tax was ever paid 
to the collector. The answer, as is permitted by section 500 of the 
Code of Civil Procédure of this state, consists of several défenses by 
way of new matter to each count of the complaint, except to the 
fourth count, as to which a single défense is alleged. The second de- 
v.24F,no.lO— 37 
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fense to each of the first three counts, as well as the single défense 
to the fourth count, avers that in the year mentioned in the count 
the défendant was required by the laws of the state of New York to 
retain from the dividends paid to its stockholders the amount of the 
municipal tax levied by the state against such stockholders upon the 
value of their shares of the capital stock of the défendant, and to pay 
the same over to the proper authorities of the state, and deduct the 
amount from the dividends paid to its stockholders. It then states 
the amount thus retained and paid, and allèges that the défendant 
did not inclnde the same in its statement of dividends because the 
same was a legitimate expense of its business, and no part of its div- 
idends. The third défense to each of the counts (except the fourth) 
allèges that in the year mentioned in the count the défendant paid 
dividends to its stockholders out of what it then supposed to be prof- 
its, but what was in reality its capital, because it had sustained losses 
through the embezzlement of its funds by its cashier in an amount 
spëcified, which losses were concealed by the cashier and hence un- 
known to its officers when the dividends were paid ; and that the de- 
fendant erroneously returned the amount thus paid as dividends de- 
clared within the year, and paid the dividend tax thereon, and thereby 
the défendant actually paid to the plaintiff a large sum as a tax due 
from it upon dividends when nothing was due. The défense then 
avers that if défendant was not entitled to treat the amount paid for 
municipal taxes as a legitimate expense of its business, it is entitled 
to hâve deducted from the amount of the tax chargeable to it the 
amount of tax which it paid through ignorance of the embezzlement 
of its cashier. 

Goncisely stated, the substance of the second défense is that the 
défendant did not return or pay a tax upon such portion of its divi- 
dend declared within the year as is represented by the amount it paid 
for municipal taxes against its stockholders under state laws during 
the year; and the substance of the third défense is that, althotrgh the 
défendant declared and paid dividends during each year to its stock- 
holders, it ought not to hâve done so, because no dividends were 
earned in fact, although its officers supposed otherwise. The second 
défense is not good, because the sum paid by the défendant for mu- 
nicipal taxes was in no sensé taxes of the défendant, or a legitimate 
item of its expenses, during the year. The averments show that the 
taxes imposed by the state laws are imposed upon stockholders and 
not upon the corporation, and the provisions of the state law which 
require the corporation to retain the amount assessed as a tax against 
each stockholder merely provide a mode of collecting the stockhold- 
ers' tax. The plaintiff is not concluded by the averments of the an- 
swer in respect to the force and effect of the state laws, or the duties 
imposed ùpon the défendant thereby. Thèse are conclusions of law, 
and as such are not admitted by a demurrer. This court takes judi- 
cial notice of state statutes, and they need not be proved. Chapter 
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761, Laws 1866, which were in force during the years in question, 
authorizes the taxation of stockholders of banks upon the value of 
their shares of stock, and makes it the duty of every bank to retain 
so much of any dividend or dividends belonging to its stockholders as 
shall be necessary to pay any taxes assessed in pursuance of that act. 
In légal effect the retaining by the bank of the amount of the taxes 
assessed against the stockholderB is the same as though the bank 
should pay the whole dividend to the stockholders, and the stockhold- 
ers should then hand back to the bank the sum due from them for 
municipal taxes, and authorize the bank to pay it. 

The third défense is not good, because section 120, by which the 
taxes sued for are imposed, does not permit an inquiry into the facts 
whether a dividend which has been declared was actually earned or 
not. The tax is laid upon the dividend as declared, and the déclaration 
concludes the corporation in respect to the amount for which it is 
liable to be taxed. The amount declared by the corporation to be 
due to its stockholders as dividends, furnishes the obvious standard 
and the only safe criterion for the assessment of the tax in order to 
prevent fraudulent évasion. The same construction is to be placed 
upon this section which is to be given to section 122 of the same 
act, imposing a tax upon dividends declared by railroad, canal, and 
other comparîies to their stockholders as part of the earnings, profits, 
and income or gain of such companies. In respect to that section, 
it was said by the suprême court in Baïley v. Railroad Co. 106 D. S. 
109, 115, S. C. 1 Sup. Ct. Kep. 62, Matthews, -T., delivering the 
opinion : 

"We hâve no hésitation in saying that, in référence to a dividend declared 
as of earnings for the current year, and paid as such to stockholders, whether 
in money or in scrip, no proof would be admissible for the purpose of avoid- 
ing the tax that no earnings had, in fact, been made. The law conclusively 
assumes, in such a case, that a dividend declared and paid is a dividend 
earned. " 

For thèse reasons it must be held that the court below erred in 
overruling the demurrer to both classes of the défenses. The judg- 
ment is therefore reversed, with costs, and the case is remanded to 
the district court with instructions to enter judgment for the plaintiff 
eustaining the demurrer. 
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Henneqtjin and others v. Barney. 

(Circuit Court, 8. D. New York. July 25, 1885.) 

1. Statute of Limitations— Code Civil Peoc. New York, ${ 91, 100— Absence 

from State. 

When a collector of customs has departed f rom and remained out of the state 
of New York, where hehas beensued torecover certain duties illegally exacted, 
for several successive periods after some of the causes of action for duties 
accrued, and before the commencement of the suit, which, taken together, 
amount to 12 montas, such period of 12 months is to be added to the six-years 
limitation prescribed by the New York Code of Civil Procédure, §$ 91, 100, 
within which the action is barred. 

2. Action to Recoveb Customs Duties Illegally Exacted — Former Action 

for Part of Demand. 

A plaintiff cannot split up a single and entire cause of action, and make it 
the subject of différent suits. Bartells v. Sc/iell, 16 Fed. Rep. 341 ; Secor v. 
Murgim, 16 N. Y. 518; and Baird v. U. S. 96 U. S. 430, followed and applied. 

Exceptions to Findings of Eeferee. 

A. W. Griswold, for plaintiffs. 

Elihu Root, for défendant. 

Wallace, J. Exceptions hâve been filed by both parties to the 
findings of the référée to whpm this action was referred under an 
order of the court upon the consent of the parties. The action was 
brought to recover alleged excessive duties on "charges and commis- 
sions" exacted by the défendant, as collector of customs at the port of 
New York, upon importations made by the plaintiffs between March 
21, 1861, and June 30, 1864. The action was commenced in a state 
court by the service of a summons on the défendant, April 16, 1868, 
and was thereupon removed to this court. The défendant pleaded 
(1) the gênerai issue, and (2) the statute of limitations. The plain- 
tiffs replied that défendant departed from and resided out of the state 
for several successive periods, amounting in the aggregate to 12 
months, and that the suit was brought within six years, and 12 months 
after the cause of action accrued. Défendant rejoined, denying that 
défendant departed from and resided out of the state for several suc- 
cessive periods, amounting in the aggregate to 12 months, etc. It 
appears by the bill of particulars and the évidence that plaintiffs' 
cause of action for the recovery of part of the duties in controversy 
accrued more than six years prior to the commencement of the action, 
but within six years, and 12 months prior. The referme has reported 
in favor of the plaintiffs as to thèse duties, and the first question 
raised by the defendant's exceptions to his report relates to the cor- 
rectness of this finding. 

As is conceded by counsel for both parties, the case turns as to 
this point upon the construction and meaning of the state stakutes oî 
limitation enacted in 1851, and being sections 91 and 100 of the Code 
of Procédure of that year. Section 91 provided that an action upon 
a contract, obligation, or liability, express or implied, (except a judg- 
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ment or deeree, or a sealed instrument,) should be commenced within 
six years after the same had accrued. Section 100 provided that if, 
when the cause of action accrued against any person, he should be out 
of the state, the action might be commenced after the return of such 
person into the state; and if, after such cause of action should hâve 
accrued, such person should départ from and réside out of the state, 
the time of his absence should not be deemed or taken as any part 
of the time limited for the commencement of the action. Under the 
last section it was well settled by the décisions of the state courts that 
successive résidences out of the state could be accumulated. The évi- 
dence shows that the défendant did départ from and remain out of 
the state for several successive periods after some of the causes of 
action for duties accrued, and before the commencement of the suit, 
whioh, taken together, amounted to the period of 12 months; that thèse 
absences were not a temporary departure, followed by an immédiate 
return, but that he was not absent with any intent to change his domi- 
cile, and his domicile was, during thèse periods, at Kingsbridge, in this 
state. The question is whether it was not incumbent upon the plaintifï 
to show more than this, and whether, within section 100, a person ré- 
sides out of the state during the period when his domicile is within 
it. It was held in Harden v. Palmer, 2 E. D. Smith, 172, 175, that, 
although the statute distinguishes between simply departing from and 
residing out of the state, it was not intended to apply only to cases 
where a party has lost his légal résidence hère for ail purposes, and 
that the word "réside," as there used, means a material absence from 
the state, as contra distinguished from a temporary departure followed 
by an immédiate return. 

Whatever view might be reached if the question were an open one 
in this court, its considération is foreclosed by the décision of this 
court, Blatchford, J., in Dale v. Bamey. No opinion was written 
in that case, but the question was presented, as it is hère, upon ex- 
ceptions to a referee's report, and the référée had carefully considered 
it and expressed his views at large. The court apparently adopted 
the opinion of the référée. The faets, the fmdings, and the excep- 
tions were precisely those now before the court, and the décision then 
made, holding that the defendant's absences were to be added to the 
six years, must be deemed controlling in the présent case. It is 
stated by counsel for the défendant that the case of Kaupe v. Barncy 
presented the same question, and was decided by the same judge in a 
différent way. This is not apparent from the record in that case, 
which has been handed up by counsel, and it would seem, from the 
récitals of the order entered in that case, that the exceptions were 
only presented for a pro forma disposition of the case. 

The plaintiffs hâve excepted to the finding of the référée that they 
are barred from recovering certain of the duties sued for in the prés- 
ent suit by a recovery in a former suit against the défendant for a 
part of the duties on charges and commissions exacted by the de- 
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fendant upon the saine importations and liquîdate.d upon the same 
entries as those in the présent suit. In Bartells v. Schell, 16 Fed. 
Eep. 341, it was held by this court that a plaintiff oannot split up a 
single and entire cause of action and make it the subject of différent 
suits, and that in cases like this the liquidation upon each entry was 
the foundation of a single and entire cause of action against the col- 
lector. Following that décision, the référée correctly ruled that when 
the plaintiffs brought their action and recovered judgment for a part 
only of an entire and indivisible demand, they estopped themselves 
from subsequently bringing another action for another part of the 
same demand. See Secor v. Sturgis, 16 N. Y. 548 ; Baird v. U. S. 
96 U. S. 430. The défense was permissible under the gênerai issue. 
Young v. Black, 7 Cranch, 565. 

The conclusions thus reached dispose of ail the exceptions of the 
parties which are material for présent purposes. Exceptions were 
raised upon the hearing before the référée to the admission of évidence, 
which it may be proper to consider in order to indicate the course to 
be pursued in similar cases which are now pending before the référée. 
Considérable évidence was introduced by the plaintiffs for the purpose 
of showing that during the pendency of the action the United States 
attorney, with the consent or acquiescence of the secretary of the treas- 
ury, made an agreement with the plaintiffs' attorney by which, in sub- 
stance, it was stipulated that the défense of the statute of limitations 
should not be raised in this case, and a number of other cases of a 
similar character. Ail this related to matters quite outside the issues 
presented by the pleadings, and for this reason, and without passing 
upon the question of the validity of such an agreement or its effect, 
it should be held that the objections and exceptions to the admission 
of this évidence are well taken. It is apparent, however, that in ail the 
negotiations and correspondence between the attorneys and the treas- 
ury department, looking towards an adjustment of this and the other 
pending actions, the United States attorney only assumed to represent 
the department, and did not assume to represent the défendant per- 
sonally. The défendant had long ceased to be a collector, but he waa 
something more than the nominal défendant; and, within the case of 
Andrae v. Redfield, 12 Blatchf. 407, he could not be prejudiced by any- 
thing said or done by the government or its officiais without his con- 
currence. 
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Howe Sewing-Maohine Co. v. Eosensteel and others. 
(Circuit Court, W. D. Pennsylvania. August 4, 1885.) 

1. CONTRACT— EPFECT OF DEATH OF PaBTY. 

Where a contract créâtes between the parties merely a Personal relation, the 
death of either party dissolves that relation. 

2. Samb— Case Stated. 

A written contract between a sewing-machine company and W. recited a 
sale by the former to the latter of 100 Howe sewing-machines, for the priée of 
which W. had given a séries of notes ; the company stipulating to accept, on or 
before their maturity, the amount due thereon in notes of sub-purchasers drawn 
to the order of W. and guarantied by him. The company was to ship to W. a 
speeified number of the machines monthly, and W. agreed to sell them within 
a speeified territory at the regular retail priées establUhed by the company, and 
to deal only in its machines. After 15 machines (which hâve been paid for) 
were delivered, W. died. Hdd, that his undertaking waspersonal to himself, 
and the duty of further performance did not devolve on the administratrix of 
his estate. 

At Law. Scire facias quare executionem non. Sur rule for judg- 
ment. 

S. W. Cunningham, for plaintiff . 

George G. Wilson, for défendant. 

Acbeson, J. Conceding that the relationship between the Howe 
Sewing-machine Company and T. T. Wherry was not that of princi- 
pal and agent, it still remains to be determined whether the agree- 
ment of February 11, 1884, established between them anything more 
than a personal relation which the death of the latter dissolved. This 
is the controlling question. The agreement recites that the company 
has sold to Wherry 100 Howe sewing-machines for $2,500, and re- 
ceived in settlement his 11 speeified notes, running from 6 to 16 
months; the company stipulating to accept, on or before the maturity 
of said notes, the amount due thereon in notes taken in payment for 
sewing-machines sold by Wherry, on certain conditions, one of which 
is that the notes so applied shall be drawn to his order, and the prompt 
payment of the same guarantied by him ; and the company agrées to 
ship to Wherry a speeified number of the said machines monthly, be- 
ginning with February and ending with December, 1884. Then fol- 
low thèse provisions : 

" The said T. T. "Wherry agrées * * * to sell the said machines at the 
regular retail priées established by said the Howe Sewing-machine Company 
in the following territory, viz., Indiana, Fa.; and, further, * * * that 
he will not sell or deal in any other machine but the Howe." 

Wherry died on April 26, 1884. Fifteen of the machines had then 
been delivered, and they hâve been paid for. Did the contract, in so 
far as as it remained wholly executory at the time of Wherry's death, 
survive against the administratrix of his estate ? This is quite unlike 
the case of Wentworth v. Cock, 10 Adol. & E. 42, in which it was held 
that the vendee's administrator was bound to receive and pay for 



584 FEDERAL REPORTER. 

certain slate, for there the contract was siniply an ordinary sale of 
goods deliverable at stated periods. But hère the agreement contem- 
plâtes and provides for the resale of the sewing-machines by Wherry. 
In principle our case is much nearer that of Bobson v. Drvmmond, 2 
Barn. & x\dol. 303, where a contract by a coach-maker to furnish a 
carriage for live years and keep it in repair, was held to be personal 
to him, and therefore not assignable by him. How can the adminis- 
tratrix comply with the provisions of this agreement ? How is the 
right to substitute the notes of purchasers for Wherry's notes to be 
exercised? In her représentative capacitythe administratrix cannot 
enter into the new engagements which such substitution involves, and 
she is not bound to assume any personal liability. The scheme 
throughout is incompatible with the officiai duties of the administra- 
trix. The property would be withdrawn from the regular course of 
administration by force of that clause of the agreement which pre- 
scribes that the sale of the machines shall be at a particular place 
and at retail priées fixed by the sewing-machine company. The agree- 
ment, if obligatory upon the administratrix, would constitute her a 
vendorof sewing-machines for an indefinite period, and the settlement 
of the estate of the décèdent might thereby be unduly postponed. 
Moreover, it is not difficult to perceive that while in form there was a 
sale by the plaintiff company to Wherry of 100 sewing-machines, yet 
the real intention of the parties was that the machines should be re- 
tailed for the benefit of the company, whose interest it is to extend 
the use of the Howe machine and multiply customers. The above- 
quoted clause of the agreement regulating resales is not restrictive 
merely, but Wherry expressly covenants "to sell the said machines at 
the regular retail priées," etc., in the territory named; and it is not 
a strained inference that he was selected for this service by reason 
of his peculiar fitness. Indeed, it seems to me that his personal per- 
formance of the agreement is of its very essence. In Dickinson v. 
Calahan's Adm'rs, 19 Pa. St. 227, where a lumber manufacturer con- 
tracted to sell to a lumber merchant ail the lumber to be sawed at his 
mill during âve years, the quantity to average 300,000 feet a year, 
for which he was to be paid as the lumber was delivered, and he died 
before the time had elapsed, it was held that his administrators were 
not bound to fulfill the contract for the remainder of the time. That 
was a well-considered case, and it furnishes a sound principle for 
adoption hère. The principle is that where a contract créâtes be- 
tween the parties merely a personal relation, the death of either party 
dissolves that relation. I am of opinion that the undertaking of 
Wherry was of a strictly personal nature, and that the duty of per- 
formance did not devolve upon his administratrix. 
The rule for judgment is discharged. 
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Celluloïd Manuf'g Co. and others v. Chrolithian Collar & 

Cuff Co. 

(Circuit Court, 8. D. New York. August 4, 1885.) 

Contempt — Violation of Injunction — Evidence. 

An adjudication that a party is in contempt for violating an injunction is in 
its nature aomewhat criminal, and the proof of such violation musl be clear. 

In Equity. 

Frédéric H. Betts, for plaintiff. 

John P. Adams, l'or défendant. 

Wheeler, J. The affidavits of the officers and agents of the de- 
fendant raise sufficient doubt as to violation of the injunction to make 
an adjudication that the défendant is guilty of contempt, which is in 
its nature somewhat criminal, and ought to be shown by clear proof, 
appear to be unwarranted. 

Motion denied, without préjudice. 



United States v. Fish. 

(Circuit Court, S. D. New York. June 26, 1885.) 

1. National Banks— Ret. St. § 5209— Misapprofriation of Fonds. 

The misappropriation of the funds of a national bank by an officer in the 
honest exercise of officiai discrétion, in good faith, without fraud, for the ad- 
van âge, or supposed advantage, of ihe bank, is not punishable; but if officiai 
action be taken, not in the honest exercise of discrétion, in bad faith, for Per- 
sonal advantage, and with fraudulent inlent, it is punishable. 

2. Same— Loan Made in Good Faith. 

So far as the question of gu'.lt or innocence of an officer under the statute is 
concerned, there is no distinction between a loan in bad faith for the purpose 
of defrauding the bank, and an application of rnoney with like intent in a forni 
other than a loan. 

3. Same — Loan, when Misapplication of Funds. 

A known abuse by an officer of discretionary power in making a séries of 
loans which it is known tin- directors would not sanction, wiil constitute a 
criminal misapplication of funds of the bank, if done in bad faith, for private 
gain, and not in the exercise of honest judgment. 

4. Same — False Crédits. 

Where an officer of the bank makes false crédits in îavor oi a firm of which 
he is a memlier, and causes the money represented by such crédits to be paid to 
his firm by beinir drawn out of the bank by his partner in pursuance of an un- 
derstanding had wi h him that the money should be so drawn, the crédit hav- 
ing been made for that purpose, he will be guilty of a violation of the statute. 
6. Same — Personal Taktng of Money. 

It is not necessary to show that the officer personally took any money from 
the bank, or was personally présent when any other person took away money, 
to render him criminally liable. 
6. Samk — Crédit of Grkateh Sdm than Charged not a Variance. 

Where a count in an indictnient charges au officer of a national bank with 
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having misapplied $25,000 of the money of the bank, " by causing the said 
sum of .$25,000 to be credited to G. & W. on the books of the bank," etc., and 
the évidence shows a crédit by a single 'entry of $105,000, $25,000 of which the 
jury found was a misapplication, fietd, not a material variance, and that he 
inay be convieted on that count. Buown, J., dissenting. 
7. Same — Allowing Faktnehs to Oveudraw Account with Intent to De- 

FilAUD BANK. 

Where an offlcer of a national bank, with an intent to defraud the bank, al- 
lows a fhm, of which he is a member, to overdraw its account, he is guilty of 
a misapplication of the moneys of the bank, within the meaning of liev. St. 
i 5209. 

Motion for New Trial. 

Elihu Root, U. S. Atty., for the United Statea. 

Stanley, Clarke é Smith, for défendant. 

Heard by Wallace, Benedict, and Brown, JJ. 

Benedict, J. The défendant was indicted under section 5209 of 
the Bevised Statutes. HaviDg been convieted, he moved for a new 
trial. His motion has been heard before the three judges, and is now 
to be decided. The indictment contains 25 counts, upon 11 of which 
there was a conviction. Of thèse counts, the first, the fourth, and the 
twenty-second, each charges a separate misapplication of the money 
of the Marine National Banking Association by the défendant, who 
was président of the association. The remaining eight counts con- 
tain charges of making false entries in the books of the association. 
Of thèse, the eleventh and twelfth relate to the same entry : one count 
charging the entry as made with intent to deceive the bank examiner; 
the other, charging the entry as made with intent to defraud the as- 
sociation. The same is true of counts 13 and 14. 

The charge in the first count, in substance, -is that on the fifteenth 
day of February, 1884, the accused, being the président of the associa- 
tion, with intent to injure and defraud the association, for the benefit 
of himself and one Ferdinand Ward, did misapply of the money of 
the association the sum of $25,000. The manner in which the mis- 
application was accomplished is stated substantially as f ollows : That 
the défendant, as président, caused to be credited on the books of the 
association, to the firm of Grant & Ward, of which the défendant and 
one Ferdinand Ward were members, the sum of $25,000, when the 
firm was not entitled to be credited with the same or any part thereof , 
as the défendant then knew ; and thereby the défendant placed at 
the disposai and subject to the order of his firm the said sum of 
$25,000, fraudulently devising and intending to enable his firm to ob- 
tain and convert to its own use the sum of $25,000. And tins sum 
thereafter, by reason of the said crédit, that firm did draw from the 
money of the bank and convert to its own use. The fourth count 
charges the misapplication of $160,000 in a similar manner. 

The twenty-second count charges the misapplication of $350,000 
on the fifth day of May, 1884, accomplished by the défendant, as 
président, with intent to defraud the bank, causing to be paid to the 
firm of Grant & Ward, out of the money of the bank, $350,000 in 



UKITED STATES V. FI3H. 587 

excess of Ihe sums which the firm was entitled to draw and hâve paid, 
the défendant intending that the firm Bhould appropriate to the use 
of that firm $350,000 of the money of the bank to which they had no 
right. 

The objections taken to the conviction upon thèse counts will be 
first considered. In order to an understanding of thèse objections some 
of the facts proved must be stated. The accused was président of the 
Marine Bank, and also a member of the firm of Grant & Ward. 
Grant & Ward kept two accounts in the Marine Bank, one of which 
was known to the directors and appeared in the average balance book ; 
the other was designated "Grant & Ward Spécial," and did not ap- 
pear in the average balance book. A separate pass-book was kept 
for this spécial account, and most of the entries in this book were 
made by the accused. He also made most of the deposits to the 
crédit of this account. The crédits charged in the first and fourth 
counts were crédits to this account, and were entered in the spécial 
pass-book by the accused himself. 

From time to time Fish and Ward arrangea between themselves 
to obtain money from the bank for the use of their firm, outside the 
firm loans and discounts which went before the directors and were 
credited to the gênerai account, and then Ward would prépare a sé- 
ries of notes for $40,000 or less, amounting in the aggregate fa the 
sum which Fish and Ward had arranged to obtain from the bank. 
Thèse notes Ward proeured to be signed by différent persons, — Spen- 
cer, Armstrong, Doty, etc., — who were clerks and messengers of 
Grant & Ward. The notes in form were ordinary stock notes. Each 
expressed a promise by the person whose name was signed to the 
note to pay the sum specified on demand, with interest at 6 per 
cent, per annum, to the Marine Bank, and recited that such per- 
son had deposited with the bank, as collatéral security, bonds and 
stock described in the note. The notes thus proeured were handed 
by Fish to Nathan Daboll, the assistant cashier of the bank, with a 
direction to enter up loans in conformity with the notes, and to crédit 
the amounts to Grant & Ward, and in most instances Fish himself 
credited the amount in the spécial pass-book of Grant & Ward. 
Thereupon Daboll made in the loan and collatéral bookof the bank 
entries of loana to the signers of the notes, in conformity with the 
notes, the entries stating the maker of the notes as borrower, Ihe 
time of the loan, and the deposit as collatéral of the bondB and stock 
described in the stock note. A ticket for the amount was then pre- 
pared and signed by the cashier, the same being a direction to the 
note-teller to charge the sums specified in the ticket to loans, and to 
crédit the same to Grant & Ward spécial. From the entries made in 
the note-teller's book in accordance with the ticket, the book-keeper, 
in the ordinary discharge of his duties, entered in the ledger a crédit 
to the spécial account of Grant & Ward, and the sums were there- 
af ter paid out on cnecks drawn by Grant & Ward. 
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By the indictment it was charged that the défendant was guilty of 
misapplying the moneys of the bank, because he, as président of the 
bank, with intent to defraud the bank, caused thèse sums to be cred- 
ited on the books of the bank to his firm, knowing that his firm were 
not entitled to such crédits, and the firm had drawn thèse sums from 
the bank when not entitled thereto. The defendant's answer was 
that his firm was entitled to hâve thèse sums credited, and to draw 
out thèse moneys, because he, in the exercise of his authority, as 
président of the bank, had loaned thèse sums to his firm. 

Upon this motion it is first contended that the défendant was im- 
properly convicted of misapplying thèse moneys, because what was 
done by him he did as président, and his acts, therefore, were mère 
maladministration. The décisions of the suprême court of the United 
States in the Britton Cases are cited as authority for this position. 
But the Britton Cases do not support this contention. In the Brit- 
ton Case, reported in 107 D. S. 668, S. C. 2 Sup. Ct. Bep. 512, it is 
pointed out that an officer of a bank, having an intent to defraud the 
association, may by an officiai act misapply the moneys of the asso- 
ciation, when the misapplication is not a mère application of the 
money for the benefit of the association to a purpose forbidden by 
law, but a criminal misapplication by which the association may be 
defrauded. 

In the discount case, (108 U. S. 193, S. C. 2 Sup. Ct. Eep. 526.) 
attention is called to the omission from the indictment of an alléga- 
tion that the discount was procured by fraudulent means, and the im- 
plication is that an officiai act done in bad faith, with intent to de- 
fraud the association, is punishable under section 5209. The con- 
spiracy case (108 U. S. 199, S. C. 2 Sup. Ct. Eep. 531) contains 
nothing to the contrary of this. The proper conclusion to be drawn 
from the Britton Cases, taken together, seems to be this, viz. : that the 
honest exercise of officiai discrétion in good faith, without fraud, for 
the advantage,or supposed advantage, of the association is not punish- 
able; but if officiai action be taken, not in the honest exercise of dis- 
crétion, in bad faith, for personal advantage, and with fraudulent 
intent, it is punishable. So understood, the Britton Cases afford no 
support to the position taken hère, that whatever is done by a bank 
officer in his officiai capacity, however wrongful or fraudulent as 
against the bank, is mère maladministration, and not a crime. Such 
a position cannot be assented to. 

It is next said, in behalf of the accused, that, although it may be a 
misapplication to deliver or take the moneys of the bank without mak- 
ing any loan, to make an irregular, unsafe, reckless loan is malad- 
ministration only; that in the charge to the jury the question of the 
character of the loans was submitted to the jury, instead of the ques- 
tion of the existence of the loans, and error thereby committed, be- 
cause "the attention of the jury was directed to an irrelevant ques- 
tion and diverted from the true one." This argument assumes that 
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the charge was caleulated to confine the attention of the jury to the 
question of good faith. If such had been the efïect of the charge, it 
is not seen that error would hâve been committed. So far as the 
question of guilt or innocence under this statute is concerned, there 
is no distinction between a loan in bad faith for the purpose of de- 
frauding the bank, and an application of money, with like intent, in 
a form other than that of a loan. A loan of the moneys of a bank 
by the président of the bank in bad faith, for the purpose of defraud- 
ing the bank, is no loan in the sensé of the law. It is simply a fraud. 
If, then, as the argument under considération assumes, the sole ques- 
tion submitted to the jury upon the counts for misapplication had 
been whether the transactions were or were not loans in good faith, 
such an instruction would hâve been the same in légal effect as sub- 
mitting to them the question whether the accused had allowed his 
firm to take the money without making any loan. There may be such 
a thing as an unwise loan. But a loan made in bad faith, with the 
intent to defraud the bank, is not an unwise acfc, but a fraudulent 
act, and, strictly speaking, no loan at ail. 

In the charge the jury were carefully instructed that the accused 
was not to be convicted for making an irregular, unsafe, or reckless 
loan. Moreover, they were permitted to consider the précise ques- 
tion which, in the argument under considération, is termed the true 
question of the case; for the jury were instructed "that the défend- 
ant had authority between the meetings of the board to make loans 
of the money of the bank, to make such loans to his firm without 
security, and to cause sums duly and honestly loaned to be placed 
to the crédit of his firm." They were also instructed that "the mère 
form of a loan adopted as a cover and pretense to conceal a fraudu- 
lent transaction, would not entitle the firm to crédits like thèse." 
They were also instructed that "the question was whether there was 
a bona fide agreement between the accused and Ward to loan thèse 
moneys, or whether the form of a loan was adopted by the accused 
to cover a différent transaction." Elsewhere in the charge the ques- 
tion is stated to be whether the accused "was loaning money to a 
borrower on that day or not." Again, the language is: "If thèse 
were not loans in good faith, but the forms of loans only, used to cover 
a différent transaction, the question arises at once, if they were not 
loans, what were they?" And the jury were then invited to consider 
whether thèse transactions were "part of a scheme devised or oper- 
ated by the accused and Ward to get the money of this bank into 
their possession by fraud, by false pretenses, in order to defraud the 
bank." They were also invited to consider whether the accused, "be- 
lieving that profits could be made by the bank, by the use of the 
bank's money in government contracts held by his firm, and induced 
by the hope of profit for the bank as well as himself, concluded to 
transfer moneys of the bank to the possession of his firm, to be in- 
vested in government contracts for the benefit of the bank as well as 
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of the firm, and in pursuance of such détermination made the trans- 
fers and crédits described in thèse counts under cover of the forms of 
loans, but really to enable the bank, without the knowledge of the 
board of directors, to share with Grant & Ward in the profits to be 
derived from the use of the bank's money in such contracts." 

Under the charge the jury must hâve found that the transactions 
in question were fraudulent applications to the use of Grant & Ward, 
of the money of the bank, put into the form of loans in order to con- 
ceal a fraud. Such a finding compelled a conviction of the accused 
upon the first and fourth counts. 

But if, as the counsel for the défendant contends, the transactions 
in question were loans, the conclusion drawn, that they did not con- 
stitue misapplications within the meaning of the statute because the 
président was authorized to make loans between the meetings of the 
directors, by no means follows. It is a mistake to suppose that there 
cannot be a crimïnal misapplication of the moneys of a national bank 
by means of a loan. The décisions of the suprême court in the Brit- 
ton Cases conntenance no such idea. If the transactions in question 
were loans, the question still would be whetber they were such loans 
as amounted to a misapplication. Under the by-laws of the bank the 
président had a large discretionary power to make loans. But his 
authority in this respect was not unlimited. He had no right to make 
loans which he knew or believed would not be approved by the board 
of directors if the circumstances were known ; much less had he any 
right to continue a séries of transactions as loans wholly peculiar, ex- 
ceptional, and dangerous in character, without communicating to the 
board of directors what knowledge he had respecting thèse transac- 
tions, and when he knew that such knowledge by the board of direct- 
ors would hâve prevented a répétition of the loans. Such conduct on 
his part would be a clear abuse of the discretionary power, not the 
lawful exercise of it contemplated by the by-laws. A known abuse of 
discretionary power in making a séries of loans which it is known the 
directors would not sanction, will constitute a criminal misapplica- 
tion, if found to hâve been done in bad faith, for private gain, and not 
in the exercise of honest judgment. 

The charge to the jury, therefore, if capable of being understood 
as supposed in the argument under considération, would not be incor- 
rect. And, if so understood by the jury, the conviction upon the first 
and fourth counts would be proper ; for, so understanding the charge, 
the finding would be that the accused loaned the moneys of the bank 
to his firm, not in good faith, within the scope of his authority under 
the by-laws, and in the honest exercise of his judgment, but in had 
faith, by an abuse of his authority, for the advantage of himself and 
the firm of which he was a member. 

The charge, however, as the above extracts show, was not as re- 
strictive as the counsel assumes, but permitted the jury to pass upon 
the question in the very form hère contended for in behalf of the ac- 
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cuaed, and to say whether the transfers in question were loans or 
transactions of a différent character. The charge upon the ftrst and 
fourth counts, therefore, cannot be held to hâve directed the attention 
of the jury to an irrelevant question, and to hâve diverted the atten- 
tion of the jury from the true one. 

Next will be considered the point that the accused was improperly 
convicted upon the first and fourth counts, because the acts done by 
the aceused amount to no more than making entries of false crédits. 
Hère it is sufficient to say that the accused did more than cause his 
firm to be credited with the sums. He caused the money repre- 
sented by the crédits to be paid to his firm, and the money was drawn 
out of the bank by his partner, inpursuance of an understanding h ad 
with the accused that the money should be so drawn; theaame hav- 
ing been credited by the président for the sole purpose of enabling 
the money to be so drawn. The defendant's position requires him 
to maintain, not only that no fraudulent abuse of officiai power can 
be punished under the statute, but that no misapplication, which is 
effected in any part by means of such an abuse, can be a criminal 
misapplication. The counts are bad, it is said, because the false 
crédit is stated to hâve been caused by the défendant as président. 
But the crédit was only one of the means by which the misapplication 
was effected. The présentation of the checks of the defendant's firm 
under his authority, and chargeable to him as his act, and the pay- 
aient of thèse checks by the bank by his authority, and pursuant to 
his instructions, also constituted part of the means charged. The 
argument, then, must be that because one of the means was an act 
done by the défendant as président, the resuit was not criminal. Such 
a position is untenable. 

The next point is that the accused was improperly convicted upon 
the first and fourth counts, because there was no évidence that he 
personally took any money from the bank, or was personally présent 
when any other person took away money; and it is oontended that a 
Personal taking of money of the bank is the act made punishable by the 
statute. The statute is not so understood. It sayB, "embezzles, ab- 
stracts, or wilfully misapplies." Each of thèse words must be given 
effect. The word "misapply" waB intended to include acts not covered 
by the previous words "embezzle" or "abstract." To give to the word 
"misapply" the same meaning as the word "embezzle" is to eliminate a 
word from the statute. This cannot be done. Nor can the provis- 
ion th^t the acts prohibited shall be deemed a misdemeanor, be dis- 
regarded. By this provision the law in ordinary cases of misde- 
meanor is made applicable, and by that law the officer who causes or 
procures the money of the bank to be misapplied is a principal offender, 
and ma_ be charged as such. Aidera and abettors who are not offi- 
cers of tue bank are covered by the last clause of the section. 

Next will be considered the point that the proof in support of the 
first count varieB from the charge made in the count. The first count 
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of the indictment charges the aconsed with having misapplied $25,- 
000 of the money of the association. It then proceeds to set forth 
the means employed to accomplish the misapplication charged, and 
states, as part of the means, that the accused caused to be credited 
upon the books of the association, to the firm of Grant & Ward, the 
sum of $25,000. The proof was that the défendant credited in the 
pass-book of Grant & Ward three sums, viz., $25,000, $40,000, and 
$40,000. He also handed to the assistant cashier three stoek notes, — 
one for $25,000, one for $40,000, and one for $40,000,— with instruc- 
tions to enter up loans in conformity with them, and to crédit Grant 
& Ward with the amounts. In pursuance of thèse instructions three 
loans — one for $25,000, and two of $40,000 each — were entered in 
the loan-book ; but in entering the crédit to Grant & Ward in the ledger 
the three sums were lumped, and the crédit there appeared as for 
$105,000. The two sums of $40,000 were afterwards refunded; the 
$25,000 was not. 

The jury were charged that the évidence showing thaï h .argersum 
than $25,000 was credited in the ledger, presented no légal oujection 
to a conviction upon the first count. In this there was no error. 
The count in question contains no description of any writing, nor any 
description of any entry in any particular book. It simply avers that 
on a certain day the accused caused $25,000 to be credited to his 
firm upon the books. That averment was proved by évidence show- 
ing that he caused more than $25,000 to be then credited to his firm 
upon the books. A charge of embezzling $25,000 would be proved 
by showing the embezzlement of a larger sum, and it is not seen why 
a charge of causing to be credited the sum of $25,000 is not proved 
by showing a crédit exceeding that amount. 

Another point of vanance is made in respect to ail the counts for 
misapplication, viz. : That while the indictment allèges a crédit upon 
the books of the bank to "a certain copartnership of which the said 
James D. Fish and Ferdinand Ward were then and there members," 
the proof showed that other persons besides James D. Fish and Fer- 
dinand Ward were members of the co-partnership. The proof cor- 
responded exaetly with the allégation. The indictment simply said 
that Fish and Ward were members of the firmof Grant & Ward, and 
the proof showed the allégation to be true. 

Ail the objections taken to the conviction upon the first and the 
fourth counts, worthy of attention, hâve now been considered; and, 
none of them having been l'ound valid, the conviction upon thèse counts 
is sustained. 

The défendant is also convicted of the misapplication charged in 
the twenty-second count. In this count the misapplication of $250,- 
000 is alleged to hâve been accomplished by causing this sum to 
hâve been paid upon checks drawn upon the bank by Grant & Ward 
in excess of the amount which the firm was entitled to draw and hâve 
paid by the bank. In regard to the conviction upon this count, it 
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is said that the évidence showed that thèse checks came through the 
clearing-house, and ail that the accused did was to pay to the clear- 
ing-house a lawful debt due the clearing-house. Therefore, it is said, 
his act was not an act done to defraud the bank, but to fulfill an ob- 
ligation of the bank to the clearing-house. But the checks, when 
presented to the bank, were recognized by the accused. JBy his di- 
rection they were not returned to the bank which had presented them 
at the clearing-house, as might hâve been done, and by his direction 
they were retained by the Marine Bank and charged to Grant & Ward 
in their account with the bank, constituting an overdraft to that 
amount. This overdraft on the bank by the defendant's firm the de- 
fendant permitted, as the jury hâve found, with the intent to defraud 
the bank of the money. The fact that the checks came to the bank 
by way of the clearing-house, and that they were charged against the 
account of Grant & Ward after the bank had settled its account with 
the clearing-house, does not change the character of the transaction, 
so far as the défendant is concerned. The checks were paid out of 
the moneys of the bank as the indictment charges. What the de- 
fendant did was to allow his firm to overdraw its account under cir- 
cumstances warranting a finding of the jury that ne did this act with 
intent to defraud the bank of the money. Sueh an act, done with 
such an intent, is misapplication of the moneys of the bank within 
the meaning of section 5209, and the conviction upon the twenty-sec- 
ond count was proper. 

In the remaining courts the indictment charges the accused with 
haviro' made eight false entries in the books of the association, each 
entry being particularly described in a separate count. Counts 11 
and 12 charge the same act. Tn one count the intent charged is to 
deceive the bank examiner. In the other, the intent charged is to 
defraud the association. The same is true of counts 13 and 14. The 
jury convicted upon the counts 5, 11, 12, 13, 14, 15, 17, and 19. 
The conviction, therefore, is of six offenses of this character. In 
regard to those counts the court was requested to charge the jury 
that the défendant could not be convicted of making a false entry 
unless it was made by him individually. The court declined so to 
charge, and instructed the jury as follows: "It is not necessary, in 
order to convict the défendant of making fake entries in the books 
of the bank, that it be shown that the entries were made by his own 
hand, or in his présence. It is suffîcient if you are satisfied that the 
entries were in fact false in the particulars charged, and made by 
Daboll, the assistant cashier, as part of the regular and usual course 
of book-keeping pursued in the bank, in conformity with directions 
to that effect given Daboll by the accused for the purposes of fraud 
and deceit, he knowing that the collaterals named in the entry were 
not in the possession of the bank." 

The finding of the jury, therefore, is that the entries set forth in 
the counts under considération were made by the assistant cashier, 
v.24ï\no.lO—M 
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accordhig tb the usual course of book-keepîng pursued in the bank, 
and that the défendant, for the purpose of fraud and deceit, gave di- 
rections which he knew would cause the assistant cashier to make, 
in the loan and collatéral book of the bank, entries stating that the 
bank had loaned thèse several sums of money to the persons named, 
(Spencer, Armstrong, Doty, etc., the clerks and messengers of Grant 
& Ward,) and that the bank held as security for such loans the bonds 
and stocks named in the entry, when the bank held no collatéral se- 
curity for the moneys named, and had never made such loans, as the 
défendant knew. Such a finding compelled a conviction upon the 
counts now under considération. 

It is contended that according to the évidence ail the défendant 
did was to authorize the loans referred to in thèse counts. The évi- 
dence was that the accused personally gave or sent to the assistant 
cashier, the pretended stock notes, knowing that the assistant cashier, 
upon so receiving the notes, would cause the entries to appear in the 
loan and collatéral book, which would falsely state that the bank had 
the collaterals mentioned in the notes, and also knowing that the 
bank had not made loans to the persons named in the stock notes as 
borrowers of the moneys. It was no part of the duty of the assistant 
cashier to make loans. Ail he had to do was to make entries in the 
books of the bank. Under the évidence as to the course of book- 
keeping in the bank, the jury would hâve been justified in finding the 
entries in question to hâve been made by the accused, from the con- 
ceded fact that the accused delivered the stock-notes to the assistant 
cashier. But the defendant's own testimony went further, and com- 
pelled a finding that he caused the entries to be made, knowing that 
when made the entries would be false in the particular charged. It 
was not necessary to show that the particular form of statement em- 
ployed by the assistant cashier in making the entry was directed by the 
prisoner. It is sufficient if he gave directions which he knew would 
resuit, and which did resuit, in an entry asserting that the bank had 
certain bonds as collatéral security for certain loans, when the fact was 
otherwise. In Van Campen's Case, 2 Ben. 419, Mr. Justice Blatch- 
ford says : "In regard to the charge of making false entries it is ob- 
jected that the person did not personally make the false entries, but 
that they were made by a clerk in the bank, by a direction of the 
prisoner." ïhis is sufficient to make the prisoner a principal in the 
offense, and to constitute the making of the entries by him. In U. S. 
v. Gooding, 12 Wheat. 460, it iB said : "Proof of the command or pro- 
curement may be direct or indirect, positive or circumstantial, but it 
is a matter for the jury, and not of légal competency." 

Nor was it error to charge the jury that the entries might be found 
to be false, notwithstanding the testimony of the assistant cashier thai 
the absence in the entries of the sériai numbers of the bonds described 
would indicate to him that the bonds had never been delivered to the 
bank. The entry might hâve stated more than it did, but what it 
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might hâve contained ïs immaterial so long as what it did contain was 
a false statement that the bank had the collateralB specified, when it 
had none. It was in accordance with the defendant's request that 
the jury was charged that it was for them to say whether the entry, 
as made, was false in the respect charged. 

Another point made is that the court erred in declining to charge 
that "loanB to Grant & Ward would constitute a sufficient and valu- 
able considération for the promissory notes of third persons given to 
enable Grant & Ward to efîect said loans. The notes would be the 
valid and binding obligation of the signers, and collatéral to the 
loans." This reqnest was properly refused. As the case stood, the 
question in regard to the liability of Spencer, Armstrong, Doty, etc., 
to the bank upon the stock notes was wholly immaterial. 

In addition to the objections which hâve now been noticed, there 
were numerous exceptions taken to the admission and exclusion of 
évidence, in regard to which it seems sufficient to say that ail hâve 
received careful attention; but none hâve been found which would 
justify the granting of a new trial. 

The motion for a new trial is therefore denied. 

"Wallace, J., concurred in the above opinion. 

Brown, J., also concurred in the above opinion, excepting what is 
said upon the question of variance presented by the évidence in sup- 
port of the first count. Upon that point the opinion of Judge Brown 
was as follows : 

Brown, J. No conviction should hâve been had, in my opinion, on 
the first count, becauBe of a variance between the averment of the in- 
dictment and the proof. The first count allèges the misapplication of 
$25,000, in a particular way. It must, therefore, be proved as laid. 
The averment of this count is that the défendant "caused to be cred- 
ited on the books of the bank, to the crédit of Grant & Ward, the said 
sum of $25,000." The proof shows no crédit to Grant & Ward of 
the sum of $25,000, but only the crédit of the sum of $105,000 in a 
single entry, of which it is claimed that the $25,000 referred to in the 
first count formed a part. Ail the judges agrée that if the averment 
of this count necessarily meant to describe a particular entry of the 
spécifie sum of $25,000, it would be a material variance from the 
proof. The majority are of opinion that the averment does not nec- 
essarily mean anything more than that the défendant caused the firm 
to be credited with $25,000, to which it was not entitled, without réf- 
érence to any particular entry or number of entries by which that 
crédit might hâve been made up. 

This construction seems to me to disregard that part of the averment 
which states that the défendant caused to be credited "the said sum 
of $25,000." This $25,000 is hère treated as a single sum, and 
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the averment is that that sum was credited; not that various suma 
making up the aggregate of $25,000 were credited, nor that a larger 
sum was credited, of which this $25,000 formed a part. There could 
be no crédit on the books except by some written entry; and an aver- 
ment of such a crédit of "the said sum of $25,000," means, as it seems 
to me, an entry of that partieular sum. Such an averment would not 
be satisfied by proof of 25,000 entries of the sum of one dollar each ; 
nor by proof of 105,000 entries of one dollar each, out of which the gov- 
ernment might pick at random enough to make 25,000. In this case 
the crédit entry of $105,000 was founded upon three loans to third 
parties on their stock notes : two for $40,000 each, and one upon an 
unsigned note of $25,000. The indietment doubtless intended to re- 
fer to the last part of this transaction; but in the only entry "on the 
books of the bank" that exists to the crédit of Grant & Ward there 
is nothing that indicates any division of the one sum of $105,000 
credited to them. There is no entry that corresponds with the aver- 
ment of this count of the indietment. Had the conviction been upon 
the first count only, I should, therefore, hâve thought the défendant 
entitled to a new trial. 



Sewinci-Machine Co. v. Frame. 

(Circuit Court, B. D. Pennsylvanie/,. May 19, 1884.) 

1. Patents for Inventions — Invention — Change in Old Device. 

A change in an old device which produces a new and useful resuit, involves 
the exercise of invention. 

2. Same — Reissue — Dkfective Description. 

A patent that is invalid or inoperative for want of a proper description may 
be corrected by a reisaue. 
3 Same — Infringement — Différence in Structure. 

A structural différence in the form and size of an alleged infringing machine 
will not avoid infringement, when the same work is done in the same manner 
and by substantially the same means. 

In Equity. 

Charles Howson and Wayne MacVeagh, for complainant. 

Baldwin, Hollingsworth & Fraley, for défendant. 

Butler, J. The plaintiff, having acquired title to Shorey's patent 
for cutting and trimming attachment for sewing-machines, issued 
March 28, 1882, charges the défendant with infringement. The claim 
of the patent is in the following language : "The combination, sub- 
stantially as herein described, with stitch-forming mechanism, of a 
rotary cutter having its cutting edge or edges eccentric." The spécifi- 
cations indicate the state of the art and the resuit sought by the in- 
ventor, and describe the invention reached, so well that we cannot do 
better than to adopt and insert the language hère : 



SEWING-MACHINE CO. V. FEAME. 597 

"Cutting or trimming attachments hâve been applied to some extentto 
sewing-machines for the purpose of cutting off theedge of the work on aline 
equidistant from the seam, such attachments being particularly useful in 
machine-stitching leather. For such attachments a vertically reciprocating 
cutter has sometimes been used, sometimes a rotary disk-cutter at the end of 
a horizontal shaft turning in stationary bearings, and sometimes a rotary 
disk-cutter having intermittent vertical movements, the cutter moving up 
just before the eloth is fed and remaining upduring the feed; it having been 
found that the cutter was a hinderance to the feed, and not so effective in its 
cutting opération if in contact with the work during the feed. 

"My invention has référence to the employaient of a rotary cutter at the 
end of a horizontal shaft, and to such an arrangement of the mechanism as 
shall throw the cutting-edge out of action during feeding of the work. I 
journal my cutter-shaft in stationary bearings, (or bearings that are station- 
ary while the machine is operating,) and l form the cutter with intermittent 
eutting-edges at one or more breaks in the circulai - periphery, and I so arrange 
the parts and so time them in their respective movements that when the 
feed-bar moves laterally to feed the work a break of the cutter-wheel shall be 
in juxtaposition to, but not in contact with, the work, so that there shall beno 
obstacle to the feed and no dragof the workagainst therim of the cutter; the 
cutting or trimming being effected between the feed movements of the feed- 
bar, or while the work is stationary. 

"My invention consists, primarily, in combining with the stitch-forming 
mechanism a rotary cutter having the cutting part or parts of its periphery 
eccentric to its axis of rotation." 

Aware of the defects in rotary disk-cutters, (which, nevertheless, 
seemed to hâve advantages over ail others then in use,) Shorey started 
out to remove it. His object was to construct a machine that would 
eut the fabric, and not interfère with feeding. Others were laboring 
in the same direction. Springer had invented a contrivance for rais- 
ing and depressing the cutter, adding to its rotary motion an inter- 
mittent vertical movement. Itwas not, however. satisfactory. Shorey 
conceived the idea of accomplishing the desired resuit without the 
awkward, disadvantageous vertical movement, by changing the form 
of the cutter and combining it in such relation to the feeding mech- 
anism that contact with the fabric would be avoided while the latter 
was moving. How he accomplished this is described by the language 
quoted, and illustrated by the drawings and model filed. The change 
made in the old device was simple but effective. It produced a new 
and useful resuit. That invention was involved in accomplishing it, 
is manifest. Other intelligent and skillful mechanics, working to- 
wards the same end, failed to discover it. 

What does the patent cover ? Eeading the claim in connection with 
the spécifications, we find it to be for the combination with the stitch- 
forming mechanism of the ordinary sewing-machine of a rotary cut- 
ter, (journaled in stationary or fixed bearing,) not of the exact form 
or pattern of that described in gênerai terms, but substantially, in ef- 
fect such; that is to say, a rotary cutter having a break or breaks, 
or a certain part or parts of its periphery nearer the axis of rotation 
than the part or parts which does or do the cutting, such breaks or 
parts nearest the axis being so placed and controlled in opération, as 
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not to corne in contact with the fabric while it is in motion, to the end 
that the Bewing-machine with this attachment may be used for simul- 
taneous sewing and trimming. 

Sufficient has been said to indicate our ; udgment (and the reasona 
for it) that the matter covered by the clalin is novel, useful, and pat- 
entable. Elaboration would serve no useful purpose. The original 
patent having been surrendered on account of inaccuracy of descrip- 
tion, and the reissue which is before us taken, is this valid ? While 
the question may be serious, and its proper solution involved in some 
doubt, our judgment is with the plaintiff . We do not think such re- 
issues fall within the rule promulgated in Miller v. Brass Co. 104 U. 
S. 350. The court was careful to note the distinction between thèse 
and such as were before it. That "the correction of a patent by means 
of a reissue, where invalid or inoperative for want of full and clear de- 
scription of the invention, cannot be attended with such serious ré- 
sulta as follow the enlargement of claims, " is obvious. Hère, we think, 
no more was done than to make such^a correction. The single claim 
of the original patent is inserted in the reissue without enlargement. 
There is no material variation in terms, and the efïect, we think, is 
identical. The drawings and model, as originally filed, show the pré- 
cise invention described and claimed in the reissue; While the de- 
scription was not entirely accurate, and migbt, possibly, hâve been 
misunderstood, an intelligent meehanic would, probably, if not cer- 
tainly, hâve constructed the machine as shown and claimed in the re- 
issue. It cannot justly be said, therefore, that anyone was misled, 
or that anything was abandoned to the public. On the question of 
necessity for such a reissue, or the propriety of granting it, the judg- 
ment of the patent-office is entitled to weight. That the invention 
intended to be secured originally was that covered by the reissue, 
seems to be rendered manifest by one of the defendant's exhibits. 
Constructed to illustrate the machine described in the original patent, 
the exhibit conforms minutely to the description and claim of the re- 
issue. Little importance is attached to the testimony intended to 
show that Shorey manufactured machines which did not conform to 
his patent. 

The question of infringement does not seem difficult. The defend- 
ant's machine, as originally constructed, was, we think, in plain dis- 
regard of Sborey's patent. The défendant appears to hâve so con- 
sidered it; or, at least, to hâve believed it might be so eonsidered, for, 
on complaint being made, he sought a license. Subsequently (and 
after the plaintifï's acquisition of title) he commenced the manufact- 
ure of machines in the form hère complained of. We are unable, 
however, to see any material distinction between thèse and the ma- 
chines originally constructed. They do the same work in the same 
manner and by substantially the same means. In our judgment, the 
last, as well as the first, infringe the patent. The structural différ- 
ence in form and size of the cutter, is not important. Shorey did 
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not confine himself to any particular form or size in thia respect. 
That adopted by the défendant is as well described by the paient as 
the one shown by Shorey's drawings and model. The object 3ought 
by Shorey, as we hâve seen, was such a rotary cutter as, when com- 
bined with the stitch-forming mechanism, in the manner he indicated, 
would sever the fabric without obstructing its passage in feecling. 
This he accomplished by so constructing the cutter that a part or 
parts of its periphery should be nearer the axis than the remainder, 
and so combining and operating it as to escape contact with the fab- 
ric while the latter is in motion. The object of the défendant was 
the same, and he has accomplished it virtually in the same manner 
and by the same means. The circumstance that his machine is so 
operated as to do a fractional part of the cuttiug while the fabric is 
in motion, is not deemed important. The movement is so nearly 
completed when the cutter reaches the fabric that its contact pré- 
sents no perceptible or serious interférence. This, therefore, must be 
regarded as an immaterial différence. If not, the évasion of the pat- 
ent, and, indeed, of ail patents, would be easy. Nothing more would 
be necessary than to waive an immaterial part of the benefit derived 
from the invention. If the défendant had constructed his machine 
in précise aceordance, in ail respects, with Shorey's model, but so con- 
nected it with the sewing mechanism that the cutter would feach the 
fabric an instant before the feeding is completed, — which, doubtless, 
is practicable, — it would hardly be urged that this would not hâve 
been an infringement. The manner in which the machine is used 
does not affect the question. The manner of using does not char- 
acterize a machine. This is done by its structure and capabilities. 
The defendant's machine is capable of a différent use from the one 
described, and is as well adapted to it. A slight change of cogs will 
allow the feeding to be completed without interférence, making the 
opération and effect identical with that of Shorey's invention. This 
change may be made in a few seconds, with no greater effort than is 
required to loosen and tighten two screws. 

Several less material points of défense, which were urged with earn- 
estness and ability, we will not discuss. They were well worthy of 
considération, and hâve been carefully considered. It is sufficient to 
say that a patient examination of the entire défense has left a con- 
viction that the bill should be sustained. 

A decree may be prepared accordingly. 
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McDonald v. Whitney and others. 
(Circuit Court, D. Massachusetts. August 4, 1885.) 

1. Patents fob Inventions — Novelty — Patents Nos. 200,078 and 210,797— In- 

fkingement. 

Patent No. 200,078, dated February 5, 1878, and patent No. 210,797, dated 
Decemlier 10,1878, issued to James W. McDonald for machines forutihairing and 
scouring hides and skins, held valid, and infringed by défendants. 

2. Bamk — Use of Infiunging Machine by Supkmntendent — PAHTNEitsirrp. 

When an infringing machine is used by a father and son, and it is uot shown 
that they were partners, but it appears that the son was a superintendent in 
the shnp where the machine was used, no action for infringement will lie against 
the son. 

In Equity. 

T. W. Clarke and B. S. Parker, for complainant. 

J. H. Millett, for défendants. 

Colt, J. This bill in equity is brought upon two patents issued to 
the complainant, James W. McDonald, for unhairing and scouring 
hides and skins. The first patent is dated February 5, 1878, and 
nurobered 200,078. The second patent is dated December 10, 1878, 
and numbered 210,797. The défendants are charged with infringing 
the first and second claims of the last patent, which are as follows: 

(1) In a machine for unhairing and scouring hides or skins, the combina- 
tion, with feed-rolls and a supporting roll, of a lever and intermediate mech- 
anism, whereby, by a si ngle movenicnt of the lever, the feed-rolls are separated 
and the supporting roll is adjusted with référence to the scouring-roll, ail 
substantially as set forth. (2) In machines for unhairing, workiug and s -our- 
ing skins and hides, the combination of the feed-rolls, DD 1 , oneof which can 
be separated and held apart from the other, and a scouring-roll and a support- 
ing roll, G, which can be moved and held from s;iid scouring-roll, ail arranged 
to operate substantially as and for the purposes described. 

It can readily be seen that in machines for unhairing hides, owing 
to the inequalities of thickness in the hide, some means of adjusting 
the roll are necessary. In McDonald's second patent, by means of 
one motion of a treadle, the operator applies a System of leverage 
wbereby the feed-rolls are separated, and the supporting roll is ad- 
justed with référence to the scouring-roll. The feed-rolls are pressed 
towards each other by spriug pressure, and the supporting roll is 
pressed towards the scouring-roll by spring pressure; by a single move- 
ment of the lever, and against the spring pressure, the séparation of 
the feed-rolls and the adjustment of the supporting roll, with référ- 
ence to the scouring-roll, takes place. The first of the above claims 
covers the combination of feed-rolls, supporting roll, and intermediate 
mechanism, by means of which this adjnstment takes place. The 
second is simply for the combination of the feed-rolls, one of which 
can be separated, and a scouring-roll, and a supporting roll which can 
be moved from the scouring-roll. Owing to the distance between tbe 
feed-rolls and the supporting and scouring rolls, we find a bed, H, 
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(which serves to support the hide during its progress from the feed- 
rolls to the scouring-roll,) set out in the spécification and forming 
part of the fourth claim. Ab the hed, H, is necessary to the practi- 
cal opération of the machine, it is urged that we must consider it as 
constituting one of the éléments described in claims 1 and 2. We 
do not find the bed, H, included in those claims, by any proper con- 
struction of language; nor do we think the claims should be held to 
be void because the machine, as a whole, may not be practically op- 
erative without the bridge, or that the claims become a mère aggre- 
gation of old devices, because the bridge is excluded from the corn- 
bination. The gist of McDonald's invention, as described in claims 
1 and 2, is the séparation and adjustment of the rolls held together 
by spring pressure, by means of a treadle and levers. 

It is further urged, as a ground of défense, that, owiiig to the prior 
state of the art, McDonald cannot claim broadly the combination 
with feed-rolls and a supporting roll, of a lever and interuiediate 
mechanism, whereby, by a single movement of the lever, the feed-rolls 
are separated and the supporting roll is adjusted with référence to 
the scouring-roll, because this is old. 

We cannot consider the Townsend patent, dated April 23, 1872, 
No. 126,105, for improvement in leather boarding and graining ma- 
chines, as anticipating the McDonald device. The machine is for a 
différent object, and it has no cylinder of knives; nor are the rolls 
spring pressed towards each other ; and there are other différences 
in construction and mechanism. The adjustment of the rolls in the 
Townsend machine, by means of a treadle and lever, for the purposes 
described, is quite différent, as it seems to us, from the adjustment 
of the rolls in a machine for unhairing hides with a knife -cylinder 
revolving 1,200 to 1,400 times a minute. 

It is clear, also, that the Larabee patent, dated July 24, 1877, and 
the Sheldon patent, of October 22, 1878, both for unhairing hides, 
do not describe a device where, by one motion of the treadle, the feed- 
rolls are separated and the supporting roll adjusted with référence to 
the scouring or work roll. The movement of the pressure-roll to- 
wards or from the knife-cylinder in the Larabee machine, and the 
lifting of the feed-roll from the pressure-roll in the Sheldon machine, 
by one movement of the treadle, do not, in our opinion, cover the 
McDonald device. There is also testimony going to show that, from 
ail that appears, the McDonald invention was prior in time to Shel- 
don's. 

It is further contended that McDonald was not the inventor of the 
lever mechanism for operating two sets of rolls, but that Benjamin 
B. Bradford, assisted by one David H. Pratt, as early as 1877 or 1878, 
altered over a Eoberts machine, so that by means of levers the two 
sets of rolls were simultaneously adjusted upon pressure being ap- 
plied to thefoot-treadle conneeted with the levers. Without entering 
into a review of the testimony, it ia suffi oient to say that, after a very 
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careful examination, we are satisfied that the défendants hâve not 
clearly establiBhed that Bradford, assisted by Pratt, made the im- 
provements claimed prior to the invention of McDonald. 

The patent carries with it a presumption of novélty, and the bur- 
den of rebutting that presumption is upon the défendants. The évi- 
dence to establish prior knowledge or use must be clear and satis- 
factory, and beyond a reasonable doubt. In view of the conflict of 
évidence which the record présents, we cannot say that the défend- 
ants hâve made out this défense. Hawes v. Antisdel, 2 Ban. & A. 
10; Wood v. Mill Go. 4 Pish. 550, 560; Parhamv. American Button- 
hole Go. là. 468, 482. 

Upon the question of infringement we entertain no doubt. In the 
Tidd machine, so called, upon which work was done by the défend- 
ants, there are but three rolls, the pressure-roll taking the place of 
the under feed-roll and of the pressure-roll in the McDonald machine. 
By one nïovement of the treadle, however, the feed-roll is separated 
from the pressure-roll, and the pressure-roll is adjusted to the scour- 
ing or work roll. The feed-roll is spring pressed towards the press- 
ure-roll, and the pressure-roll spring pressed towards the scouring- 
roll. Tbe only différence is that on moving the treadle the movement 
of the pressure-roll is latéral with respect to the scouring-roll, instead 
of vertical as in the McDonald machine. 

We find the substance of the McDonald invention in the Tidd ma- 
chine. 

This suit is brought against Joël Whitney and Arthur E. Whitney, 
doing business under the style and name of Joël Whitney, and also 
under the style and name of Arthur E. Whitney. The father, Joël 
Whitney, swears that he employa his son as superintendent in his 
shop at three dollars a day, and the son states that he has been em- 
ployed by his father for 18 years. We find no proof of partnership. 
The factthat the work on the Tidd machine was done at Whitney'a 
shop under the direction of Arthur E. Whitney, acting as superin- 
tendent, would not make him liable. It is not shown that Arthur E. 
W T hitney has any interest in the business, but he is only emploj'ed 
by his father. Under thèse circumstances no action will lie against 
him. United Nickel Co. v. Worthington, 13 Fed. Eep. 392. 

A decree may be entered against the défendant Joël Whitney, and 
the bill dismissed as to the défendant Arthur E. Whitney. 
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Walker Glass Co. v. Sotjweine and others. 

(Circuit Court, S. D. New York. July 25, 1885.) 

Patents for Inventions— Pocket- Oomb Uases— Patent No. 184,310— Novelty. 
Patent No. 184,310, granted to Charles W. Walker, November 14, 1870, for 
an improvement In pocket-comb cases, held not void for want of novelty. 

In Equity. 

M. B. Andrus, for complainant. 

Henry F. Goken, for défendants. 

Wallace, J. The invention specified in the complainant's patent 
(No. 184,310, granted to Charles W. Walker, November 14, 1876, for 
improvement in pocket-comb cases) is shown by the proofs to hâve 
been perfected by the patentée in the spring of 1875, although the ap- 
plication for the patent was not filed until October, 1876. No rea- 
son is shown for the delay that intervened between the time when a 
patent might hâve been applied for and the time when the applica- 
tion was made. In the absence of any explanatory facts, évidence 
offered to carry back the date of the invention to a period consider- 
ably anterior to the application for a patent, in order to save the pat- 
ent from being defeated for want of novelty, should be critically ex- 
amined. Hère, however, a disinterested and intelligent witness was 
produced, whose testimony was clear and décisive to the point, and no 
attempt was made to controvert or impair the accuracy and truthf ul- 
liess of his narrative. 

The only défense interposed is want of novelty, predicated upon the 
public use and sale in this country of the comb-cases manufactured 
ïïy Probst, in Nuremburg, Germany. It is entirely clear that the 
Probst comb-cases were imported by dealers in this country and sold 
hère in 1876, and it is not doubted that such comb-cases were substan- 
tially the comb-case of the patent. But there is not évidence showing 
the public use or Baie of similar articles prior to 1876, of sufficient 
cogency and conclu si veness to overthrow the presumption of novelty 
arising from the grant of the patent. "When record or written évi- 
dence, such as the invoices from the files of the custom-house, is pro- 
duced, the importations of the article are not shown to antedate 1876. 
The case of the défendants is left to rest upon the unaided recollection 
of several witnesses, some of whom are evidently mistaken as to dates, 
and none of whom are able to fortify by any corroborative cùcum- 
stances their statement of the gênerai fact that such articles were in 
the market hère prior to 1876. 

A decree is ordered for complainant. 
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New York Grape Sugar Co. v . Buffalo Grape Sugar Co. and 

others. 

Same v. American Grape Sugar Co. and others. 

(Circuit Court, N. D. New York. July 23, 1885.) 

1. Patents for Inventions — Lâches op Patentée — Right op Vendée to Re- 

cover Damages. 

The patentée'» previous lâches and indifférence in regard to the use of his 
patents by défendant corporation held sutiicient to présent the enforcement by 
a court of equity of the pecuniary claima of his vendee against it for infringe- 
ments bei'ore the purchase of the patent 

2. Same — Infringement by Corporation— Purchase by Former Directors — 

Right op Assignée to Damaoks. 

When the executive officers and managers of a corporation that has been 
infringing a patent, having sold their stock, purchase the patent, their as- 
signée will not be nllowed in equity to make the corporation pay the profits 
created by their own acts of infringement. 

In Equity. 

Dickerson é Dickerson, r .ov plaintiffs. 
Tohn R. Benneit and Sherman S. Rogers, for défendants. 

Shipman, J. This is a motion to amend the interlocutory decrees 
in the entitled causes, so as to provide for an accountingof the profits 
and an assessment of the damages which accruëd upon patents 65,- 
664, 81,883, and 137,911, prior to the plaintiffs' purchase thereof. 
The facts in the cases are stated at length in the published opinions 
in 18 Fed. Eep. 638, and 20 Fed. Eep. 505. Upon thèse facts two 
questions arise : 

1. Are the claims against the Buffalo Grape Sugar Company, which 
Joseph J. Gilbert assigned, through Messrs. Phillip and Morgan, to the 
Messrs. Jebb, for the profits and damages which had accrued upon the 
infringement of his patents Nos. 65,664 and 81,883, such as should 
be enforced by a court of equity in this suit, commenced in 1881? 

The position of the défendants is that if Mr. Gilbert had brought 
against the Buffalo Company a bill for an injunetion and an account, 
instead of making the assignaient, he would hâve been successfully 
met, so far as the accounting of profits and damages before the com- 
mencement of the suit was concerned, by the principle that "lâches and 
neglect are always discountenanced" by a court of equity. It is urged 
by the plaintiff that, assuming it to be true as found by the court, that 
the entire patented process was not u&ed until 1878-79, there was 
but a brief period during which Gilbert could hâve been chargeable 
with lâches. If this was the entire case, the défendants' position 
would be exceedingly weak. The facts are that in 1868 Fox & Will- 
iams were using the machinery described in the Gilbert patent of 
1867, and his process, up to and including the deposit upon the tables. 
Fermenich & Williams were also using the same part of the process. 
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Each of thèse firms were sued by J. J. Gilbert for infringeinent. Prob- 
ably just before the institution of the suit against Fox & Williams 
they were offered by Colgate Gilbert a lieense to use the patents then 
in existence for $10,000, which was refused. The suHs were subse- 
quently voluntarily discontinued. One of the reasons for the discon- 
tinuance, whith was given by Colgate Gilbert to one of the witnesses, 
and the one which was found by me to be the reason for the subsé- 
quent inaction of J. J. Gilbert, was because Fox & Williams were syrup 
manufacturer, and were not substantially interfering with the busi- 
ness of the Gilberts. From that time Fox & Williams and their suc- 
cessor, the Buffalo Company, continued to use the Gilbert machinery, 
and, commencing in 1878-79, it used the entire process. The Amer- 
ican Company, which was formed in 1877, also used the same ma- 
chinery and process during the management of the Jebbs, and before 
the sale of their stock in May, 1879. No subséquent objection was 
ever made by J. J. Gilbert to any acts of either of said companies, or 
to any aet of any other manufacturer, although there were various 
other infringers between 1868 and his death. His whole conduct 
showed an indifférence as to the infringeinent, and led the infringers 
to believe that his patents were not "'alid or important. The great 
bulk of the business, in which the entire process was used, was un- 
doubtedly the manufacture of glucose, a business which, during the 
time of the infringement, was immense, and which the patentée did 
not wish to stop. It is true that he did not know that either company 
was using the entire process, and he did not care to know. He had 
an "easy indifférence" on the subject. But it is said that he did not 
know that eit! 1er company was using his process in the laundry-starch 
business, and that, if he had known, he would hâve been aggre^sive 
and positive in his efforts to suppress infringement. He must hâve 
known that each company was making laundry starch, and he knew 
that the Buffalo Company had used his machinery and a part of his 
process in the manufacture of glucose, and that his predecessor had 
refused to take a lieense. If he had cared to investigate and see 
whether this competitor was now infringing upon his rights, it would 
not hâve been difficult for him to ascertain. On the contrary, he was 
content to use his patented process in his own mill; and was appar- 
ently indiffèrent whether the Buffalo Company used it or not, though 
with very good reasons to believe that it was an infringer. 

I am strongly of opinion that, as against the Buffalo Company, J. 
J. Gilbert would hâve had no standing in an attempt to obtain the 
aid of a court of equity to reeover thèse old claims. As against the 
American Company, he would hâve been in a better position; for, 
while he knew that it, like the other company, was making glucose 
to a very large extent, there is no positive évidence that his attention 
was ever particularly called to its machinery, or that he knew that it 
had ever used his inventions in whole or in part. If, however, he had,. 
in 1881, asked for an injunction against the Buffalo Company's fur- 
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tber use of his patents, it would hâve seemed to me unjust that he 
should also be permitted to obtain an aocount of the profits and an 
asBessment of the damages which were the resuit of the very exten- 
sive business, which he did not wisb to stop, and which grew out of 
the use of patents to which he apparently had had no objection since 
the discontinuance of the suits cornmenced in 1868. 

There are no décisions which relate to a similar state of facts. In 
McLean v. Fleming, 96 U. S. 246, there was a knowledge of the plain- 
tiff's predecessors of the defendant's use of their trade-mark for, 
perbaps, 20 years. In Merriam v. Smith, 11 Fed. Rep. 588, the in- 
fringers, who were both manufacturers, were wholly unaware of the 
existence of the patent which they infringed, and which was intended 
for the manufacture of welts for carriage trimmings. The patentées 
were equally ignorant of the infringing machine. In that case, while 
Judge Lowell left the purchasers of the claims for past damages to 
their action at law, the question of lâches on the part of the patentées 
did not, apparently, arise. I therefore place the décision of this 
branch of the case upon the gênerai principle that the patentee's pre- 
vious lâches and indifférence in regard to the use of his patents by 
the Buffalo Company, will prevent the enforcement by a court of 
equity of his pecuniary claims against that company for infringe- 
ments before the purchase of the patents by the présent owner and 
plaintiff. 

2. Are the claims against the American Grape Sugar Company for 
the infringement of the J. J. Gilbert patents, and also of No. 137,911, 
which were assigned to the plaintiff by the Messrs. Jebb, such as a 
court of equity will enforce? 

The works of this company were erected under the personal manage- 
ment and direction of the Messrs. Jebb, both of whom were direct- 
ors, and one was vice-président and the other was treasurer of the 
company, and both were afterwards actively engaged, as its officers 
and managers, in this infringement. Subsequently, having sold their 
stock in the company for $80,000, they bought thèse patents, and 
now are seeking, through their assignée, to niake the company pay 
the profits which were created by their own acts of infringement. As 
the active managers of the company, they committed or authorized 
the infringement, and, having obtained title to the patents which they 
infringed, brought a suit to compel the company to pay for their own 
unlawful acts. That suit was subsequently converted into the prés- 
ent one by stipulation. An enforcement of such a claim does not 
seem to me to be the province of a court of equity. It is not claimed 
that an accounting shall be had for the time during which the patents 
were owned by the Messrs. Jebb. 

The défendants presented affidavits upon which they asked that, 
in case the motion was granted, it should be upon condition that the 
case should be opened so as to permit them to présent newly-dis- 
covered évidence that the invention described in the patent of 1867 



THE CALABRIA. 607 

was in public use, with the consent of the patentée, in the year 1861. 
The affidavits state the déclaration of a third person in regard to 
what he had ascertained could be proved by other persons, and also 
his déclarations as to the effect of thèse discoveries upon the suit 
against the Duryeas. I think that the truth of the déclarations of 
the third person is not sufficiently manifest to justify me in opening 
cases so carefully prepared as thèse were. 

The plaintiff's motion is denied, except as to an accounting of the 
profits and an assessment of damages for the use of No. 137,911 by 
the Buffalo Grape Sugar Company before its purchase by the Messrs. 
Jebb. 



The Calabria. 
{District Court, S. D. New York. July 3, 1185.) 

Charter-Party — Construction— "The Season of 1882"— Priok Cohtkact 
by Telegrams— Evidence. 

Where a complète con tract for the charter of a vessel was made by telegram 
"for the season of 1882, onding Oclober 31st," and the vessel made one voyage 
under the contract at lower rates than for single voyages, and a formai charter 
was then drawn up, and was signed by the captaia, in the ch&rterer's office, for 
" the season of 1882," omitting the words " ending October 31st," and the évi- 
dence showed that no new or différent contract wasintended from thatalready 
partly executed, held, that the prior contract by telegram was compétent évi- 
dence of the intention of the parties, and of the meaningof the phrase " season 
of 1882," although, in the absence of such évidence, the expression by custom 
would bind the vessel until navigation was closed by ice; accordingly held, 
that the captain was justifled in retusing to run under the charter af ter Octo- 
ber 31st. 

In Admiralty. 

Jennings é Russell, for libelants. 

Jas. K. Hill, Wing é Shoudy, for claimants. 

Brown, J. This was an action for damages on a charter-party, for 
the vessel's refusai to continue her trips after October 31st until the 
actual close of navigation, some six weeks subséquent. A perfect 
contract between the libelants and the master of the Calabria had 
been made by telegrams. After a séries of negotiations the libel- 
ants definitely accepted, by telegram, the offer of the Calabria, at a 
defmite priée, "for the season ending October 31st." The Calabria 
made one voyage under this contract, and in part fulnllment of it, at 
less rates than for single voyages; and then, in the libelants' office, a 
more formai charter-party was drawn up, chartering the vessel "for 
the season of 1882," without repeating the words of the telegram, "end- 
ing October 31st." In interpreting the meaning of the ambiguous 
phrase, "the season of 1882," in this charter, the prior telegrams 
were compétent évidence, and must be taken into considération. 
Merriam v. U. S. 107 U. S. 437;. S. C. 2 Sup. Ct. Eep. 536 ; Brawky 
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v. V. 8. 96 U. S. 168 ; Rhodes v. Cleveland R. M. Co. 17 Fed. Eep. 
426; Knowles v. Toone, 96 N. Y. 534. They control and limit the 
meaning of the phrase, "the season of 1882," and prove beyond con- 
troversy the sensé in which that phrase was used and the intent of 
the parties. That intent is coutrolling. In the case of The Mianti- 
nomi, 3 Wall. Jr. 46, the word "ton" was thus shown to be intended 
to be 2,240 pounds, and not the statutory ton of 2,000 pounds. 

The contraet by telegram in this case was a binding contract. It 
was made after somewhat prolongea negotiations. It was partly exe- 
cuted, and could not be changed except by some subséquent contract 
intended to vary it, upon which the minds of the parties met. The 
évidence satisfies me beyond doubt that, in the exécution of the more 
formai charter, no change in the prevksus contract was intended, at 
least, on the captain's part. His testimony is explicit that it was 
stated by hkn at the time that the season was to end as agreed on by 
the telegrams. There was no conceivable motive for the captain's 
receding from this part of the existing contract. The objeot of the 
meeting at the libelants' office was not to make a new contract. 
The contract was already fixed and certain. The object was merely 
to put the existing contract into more formai shape. In fixing the 
meaning of the phrase, "the season of 1882," the informai contract 
by telegram must be read with the formai contract afterwards drawn 
up, as explanatory of it. The telegrams make certain the intention 
of the parties, unless there be évidence of a common intention to 
make a new contract; and there clearly was no such common intent. 
If the indorsement on the charter by Mr. Wooster was intended to 
hold the captainto anything différent, it is clear that the captain did 
not assent to it. The captain did not sign it; and it is no part of 
the charter itself. Mr. Wooster's testimony also shows that the sea- 
son was to close on the thirty-first of October, "if the captain wished, 
or had any offer, to carry deals off shore." In that conversation it 
appears that the only point spoken of by Mr. Wooster as material 
to him was that the captain should not, after the thirty-first of Octo- 
ber, enter the service of the libelants' rivais and competitors in busi- 
ness. The captain stated that he had no wish to do so; and after 
the thirty-first of October he did not do so. 

I cannot find, therefore, that the libelants hâve either a légal or a 
meritorious canse of complaint; and the libel should, therefore, be 
dismissed, with costs. 



NEWMAN V. DAVIS. 609 

Newman v. Davis and others. 

{Circuit Court, E. D. Arkansas. August 1, 1885.) 

1. Execution Sale— Titxe Acqutred by Purchaser. 

In Arkansas a judgment creditor purcnasing land at exécution sale, on his 
own judgment, acquires the title and the rights of a bona fide purchaser f or 
value against third persons olaiming the same through the judgment debtor by 
secret trusts, or unrecordud instruments, of which he has no notice, aciual or con- 
structive, before the sale, and he buys subject to ail the equities and righta of 
third persons, of which he has actual or constmctive notice before he pur- 
chases. 

In Equity. 

In 1876 the plaîntiff and Charles H. Carlton jointly purchased, and 
paid for, the plantation in controversy. The deed for the plantation, 
which was recorded, was made to Carlton alone, who gave the plain- 
tiff a written paper stating he held the légal title to an undivided half 
of the plantation in trust for the plaintiff. This paper was not 
acknowledged or recorded. On the twenty-eighth of July the de- 
fendants Davis and Gaines recovered judgment in the circuit of 
Chicot county — the county in which the lands in controversy lie — 
against Carlton for $1,357.26. Executions were issued upon the 
judgment, which were levied on the plantation purchased by the plain- 
tiff and Carlton, as the property of the latter, and upon a sale of the 
property on said exécutions the défendants Davis and Gaines became 
the purchasers for $1,005, and after the expiration of the year al- 
lowed by law for rédemption, received a deed for the property. On 
the seventeenth day of April, 1879, Dowdle recovered judgment in 
this court against Carlton and Street for $2,120.73. Chicot county 
is in this district, and this judgment was a lien on the real estate of 
Carlton in that county. Execution issued on this judgment, upon 
which the same plantation was sold on the sixth of February, 1880, 
and purchased by Street for $625. The lien of this judgment being 
prior to that of the judgment of Davis and Gaines, the latter, on the 
tenth day of July, 1880, purchased Street's certificate of purchase, 
paying him therefor $718.75, and took an assignment of the same, 
and afterwards procured a deed thereon, for the premises, from the 
marshal. 

The bill seeks to establish and quiet the plaintiff's title to an un- 
divided half of the plantation, as against the défendants Davis and 
Gaines, whose title was acquired in the mode above stated. The bill 
allèges the défendants, including Street, bad notice of the plaintiff's 
équitable title to half of the lands before they purchased them at the 
exécution sale, and that they had the like notice before purchasing 
Street's certificate of purchase. The bill did not waive an answer 
under oath ; and the answer, which is under oath, dénies explicitly 
any notice to Street or the défendants of the plaintiff's équitable title 
to the undivided half of the plantation, until after the défendants had 
v.24f,ik>.11— 39 
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purchased at exécution sale, and from Street, and procured their 
deeds under said purchase. The plaintif? was at no time in posses- 
sion of the land. It is clear from the évidence that neither the plain- 
tif! nor Street had any notice, actual or constructive, of the plaintiff's 
equity in the land until after they purchased the same, and that they 
purchased believing Carlton was the sole owner of the plantation. 

D. H. Reynolds, for plaintiff. 

Dodge ê Johnson, for défendants. 

Caldwell, J. Section 671 of Mansfield's Digest reads as follows : 

"No deed, bond, or instrument of writing, for the conveyance of any reai 
estate, by which the title thereto may be aiïected in law or equity, hereafter 
made or executed, shall be good or valid against a subséquent purchaser of 
such real estate for valuable considération, without actual notice thereof ; or 
against any creditor of the person exeeuting such deed, bond, or instrument 
obtaining a judgment or decree, which by law may be a lien upon such real 
estate, unless such deed, bond, or instrument, duly executed and acknowl- 
edged, or approved, as is or may be required by law, shall be filed for record 
in the office of the clerk and ex offioio recorder in the county where such real 
estate may be situated." 

In view of this statute, which has been in force since 1846, and 
the exposition of it by the suprême court in 1855, it is remarkable 
that the law applicable to the facts of this case should, at this day, 
be considered doubtful. It is believed that when due considération 
is given to the statute, and the cases on the subject are read in the 
light of the statute, which at times seems to hâve received too little 
considération, the doubt and mist that hang over the question will, in 
a great measure, disappear. This section came before the suprême 
court of the state for construction, in the case of Byers v. Engles, 16 
Ark. 543. The action was ejectment, and the facts were that the 
défendant, Engles, bought the land from the judgment debtor, and 
paid for it, and received "a valid deed of conveyance" for the same, 
and entered into possession under his deed before the judgment 
against the former owner on which the land was sold was rendered ; 
but the defendant's deed was not filed for record until after the judg- 
ment was rendered, and the exécution had been levied on the land. 
The deed was filed, and the plaintiff had both actual and constructive 
notice of the same, before he purchased at exécution sale. Constru- 
ing the statute in the light of thèse facts, the suprême court said : 

"The question is, shall we give this statute a literal construction, by which 
judgment lien creditors will override ail incumbrances or conveyances not 
'of record at the time judgment is obtained, wholly irrespective of any actual 
notice which the judgment creditor may hâve; or shall we place this classof 
creditors upon the same gênerai footing of creditors who contract for liens 
and hold actual notice équivalent to registry notice in ail cases? * * * 
Thus considered, we hold that, upon a libéral and fair construction of our 
statute, judgment creditors are, alike with subséquent purchasers and mort- 
gagees, affected by notice of a prior unregistered deed or contract touching 
real estate, and that notice is équivalent to registry as to allpersons. * * * 
Up to the time of sale, then, there would seem to be no necessity for giving 
notice to any one. But when the property is about to be sold, the creditor, as 
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well as the purchaser, has a right to know what incumbrances there are upon 
it. Public policyrequires this, to prevent a sacrifice of property; and the in- 
terest of the creditor in making his debt, as well as an assurance to the pur- 
chaser that he buys clear of ail titles not made known to him at that time, 
requires it. And if notice of the prior incumbrance is not then given, as well 
to the creditor as the purchaser, the actual notice substituted in the place of 
the registry notice is not as broad and f ull ; and consequently cannot be re- 
ceived instead of such registry notice, and both the creditor and purchaser 
rnay rely upon the statute, that déclares ail deeds, etc., of which notice is not 
given void as against them. And although the purchaser at such sale, by 
virtue of the statute, gets a perfect title to the property purchased, free from 
ail incumbrances, of which notice is not given, it is not because the lien at- 
tached in the flrst instance to a perfect, unincumbered title, or that such title 
was in fact in the debtor at the time of the sale, but because the flrst pur- 
chaser, notwithstanding his superior title, failed to give notice of it. There- 
fore it was by force of the statute swept off as f raudulent, and left the title 
to the purchaser as perfect as if the prior conveyance had neverbeen made." 

In Jackson v. Allen, 30 Ark. 110, the court say: 

"The second question was decided in Byers v. Engles, 16 Ark. x 543. True, 
in that case the chief justice dissented, but he was overruled by a majority 
of the court, and the case having stood unreversed for about twenty years, 
repeatedly followed, and involving a rule relating to title of real property, wo 
are disposed to treat it as settled law." 

Thèse remarks are repeated in Pindall v. Trevor, Id. 249. Prior 
to the décision in Byers v. Engles, it was not known when the lien of 
a judgment creditor attached, and became paramount to the rights of 
persons claiming by "deed, bond, or instrument duly executed and 
acknowledged, " but not recorded ; whether it was upon the rendition 
of the judgment, levy of exécution, or at the sale on exécution; nor 
was it known whether the judgment creditor was bound by actual as 
well as constructive notice of such instruments. Thèse questions 
were settled in that case by the court holding that the title of one 
who purchased land and received a deed "duly acknowledged," but 
which he failed to file for record until after the rendition of the judg- 
ment against his vendor, and the levy of exécution on the land, will 
prevail over the title acquired by the purchaser at exécution sale, if 
such purchaser had actual or constructive notice of the existence of 
such deed before he purchased; but tuât in such case, if the purchaser 
at the exécution sale has neither actual nor constructive notice of the 
prior conveyance, he "gets a perfect title to ail the property pur- 
chased." On this last point the court was very explicit, as will be 
seen by référence to the last paragraph herein quoted from the opin- 
ion ; and it is not perceived how the court could hâve reached any 
other conclusion, in view of the peremptory language of the statute. 
Nothing is said in the case of Byers v. Engles as to the effect upon 
the judgment creditor of notice in fact of a secret trust, or a right 
claimed under a defectively acknowledged instrument, or an instru- 
ment in which the land intended to be conveyed is wrongly described. 
This case did not call for any expression on thèse points ; later cases 
did. 
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Thé case of Allen i.McGaughey, 31 Ark. 252, décides that a pur- 
chaser from the judgment debtor, in possession under a deed in which 
the land, by mistake, is wrongly described, has a better right than tbe 
judgment creditor who purchased at exécution sale with knowledge 
of thèse facts. Expressions that go beyond this were not necessary 
to the décision of the case. The same may be said of the case of 
Pindall v. Trevor, 30 Ark. 249, and Williams v. Mcllroy, Si Ark. 85. 
The statute, taken literally, gives the judgment creditor préférence 
over the purchaser from the judgment debtor, unless the latter holds 
by "deed, bond, or instrument duly executed and acknowledged." 
But, in the cases last cited, the doctrine of Byers v. Engles, as to the ef- 
fect upon the purchaser at exécution sale of notice in fact of the claims 
of third persons founded on deeds "duly acknowledged," was extended, 
and applied to notice of any equity or right which the third person 
could hâve successfully asserted against the judgment debtor. In 
thèse cases, (Pindall v. Trevor, Allen v. McGaughey, Williams v. Mc- 
llroy) the purchaser at exécution sale had notice of the rights or equi- 
ties of the third party before his purchase. Thèse cases would doubt- 
less hâve been decided the very converse of what they were, if the 
purchaser at the exécution sale, when ne purchased, had had no no- 
tice, actual or constructive, of the third person's equities. Such must 
hâve been the ruling, if any effect is to be given to the plain words of 
the statute. The law of this state on the subject, in the light of the 
statute and the décisions, is that a judgment creditor purchasing 
land at exécution sale, on his own judgment, acquires the title and 
the rights of a bona ftde purchaser for value, against third persons 
claiming the same through the judgment debtor, by secret trusts or 
unrecorded instruments, of which he had no notice, actual or con- 
structive, before the sale; and that he buys subject to ail the equities 
and rights of third persons, of which lie has either actual or construct- 
ive notice at any time before the purchase. As thus formulated, the 
rule in this state is in harmony with tbe gênerai doctrine on the sub- 
ject, which is that a purchaser at exécution sale is protected to the 
same extent as if he were purchaser at private sale, from claims pre- 
viously acquired by third persons from the judgment debtor, of which 
he had no actual or constructive notice. Freem. Judgm. § 366; 
Freem. Ex. § 366. 

In some of the states the question has arisen whether the judgment 
creditor shall be regarded as a purchaser for value, and protected 
by the registry laws from infirmities in the debtor 's title, of which 
he had no notice, actual or constructive, at the time of the purchase. 
The authorities are not uniform on this question. Freem. Judgm. § 
366a. But this question is settled in this state by the statute, which 
plainly gives a judgment creditor préférence over secret equities and 
unrecorded instruments, of which he has neither actual nor construct- 
ive notice before his purchase at exécution sale. 

In the case at bar, Street purchased the land under the senior judg- ■ 
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ment without notice of the plaintiff's equity, and the défendants Davis 
and Gaines purchased from Street for a valuable considération with- 
out notice, actual or constructive, of the plaintiff's equities. They 
are, therefore, bonafide purchasers for value, without notice, independ- 
ently of the purchase under their own judgment. 

Undoubtedly there are expressions in the opinion of the court in 
Allen v. McGaughey, supra, and in other cases to which référence has 
been made, which, taken by themselves, would seem to support the 
plaintiff's contention that a purchaser at exécution sale acquires no 
other or greater right than the judgment debtor possesses, and that 
he takes the land chargea with ail the equities that might be asserted 
against the judgment debtor, whether he had or had not notice of 
the same. But thèse gênerai expressions were not necessary to the 
décision of the case, and must be read in thelight of the facfcs of the 
case the court was deciding. In the later cases, to which référence 
has been made, the statute seems to hâve been overlooked. It is not 
cited, and the reasoning is not given, and is not very obvious, by 
which the conclusion is reached that under the statute the judgment 
creditor is bound by actual notice even of secret trusts or defectively 
acknowledged instruments. 

To carry the doctrine to the extent claimed by the plaintiff in the 
case at bar, and hold that the judgment creditor is bound by secret 
trusts and unrecorded instruments of which he has no notice at the 
time of his purchase, would be, in effect, a judicial abrogation of the 
statute. 

Carlton, without the knowledge or consent of the défendants, put 
upon record, long after the sales of the lands on the exécutions, a- 
deed of trust disclosing the plaintiff's equity in the lands, and pro- 
viding that his (Carlton's) interests in the lands might be sold to 
pay the judgments against him, upon which the land had already 
been sold. Tais deed of trust originated with Carlton. It was made 
without the knowledge or consent of those named as beneficiaries, 
and was to their préjudice, was never accepted by them, and cannot 
impair their rights. 

Let a decree be entered dismissing the bill for want of equity. 
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East Tennessee, V. & G. E. Co. v. Pickerd, Comptroller. 1 

(Circuit Court, E. D. Tennessee. May, 1885.) 

X. Taxation— Exemption of Property op Corporations from Taxation — 
Vamdity — Impairment of Contkactb. 

Législatures, unrestrained by some constitutional limitation, hâve full power 
to provide, in an act creating a corporation, for an exemption of its property 
from taxation ; and such à provision in the charter of a corporation constitutes 
a contract which the state may not subseçiuently impair. 

2. Same— Exemption Granted bt Référence to Prior Acts. 

By its charter and other acts to which it refers, the property of the Cincin- 
nati, Uumberland Gap & Charleston Railroad Company was exempted from 
taxation ; and by force of the législative and judicial action, detailed in the 
opinion, said exemption passed with the property and became vested in com- 
plainant. 

4. Same— Judictaï, Sale of Vested Franchise. 

The législature of Tennessee had constitutional authority, after 1870, to pro- 
vide by law a remedy whereby an outstanding vested franchise, including, 
among other privilèges, an immunity from taxation, could be subjected to a 
judicial sale for the payaient of the just debts of its owner, and for the trans- 
ï'er of the same, in connection with a convenance of the property, to which it 
was appurtenant, to a purchaser. 

In Equity. 

W. M. Baxter, for complainant. 

B. J. Lea, Atty. Gen., for the State. 

Marks & Vertrees, for défendant. 

Baxter, J. The complainant seeks, by its bill in this case, to en- 
join the collection of taxes assessed against that portion of its property 
formerly belonging to the Cincinnati, Cumberland Gap & Charleston 
Eailroad Company, on the ground that it is exempt from taxation. 
If the exemption claimed exists, it arises under the législation and 
judicial proceedings to be hereinafter referred to and considered. The 
act of January 27, 1848, entitled "An act to incorporate the East 
Tennessee & Virginia Eailroad Company," exempts ail of its prop- 
erty, except slaves, from taxation for 20 years from and after the 
completion of its road, "and no longer." The act of February 9, 
1850, sntitled "An act to incorporate the Nashville & Louisville 
Eailroad Company," exempted ail of its property from taxation for 
and during its corporate life. 

There is no doubt of the validity of thèse exemptions. The power 
of a législature under our System, when unrestrained by some consti- 
tutional limitation, to contract in an act creating a corporation for 
an exemption of its property from taxation, has been too long estab- 
lished to be now called in question. The suprême court, in the Bing- 
hampton Bridge Case, 3 Wall. 73, say that the question has been "set- 
tled by an unbroken course of décisions," both in the "fédéral and 

] Reported by Harper & Blakemore, Esqs., of the Cincinnati bar 
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state courts;" that "ail courts are estopped from questioning the 
doctrine;" that "the security of property rests upon it;" and that "a 
departure from it now would involve dangers to society that cannot 
be foreseen, shock the sensé of justice of the country, unhinge its 
business interests, and weaken, if it did not destroy, the respect which 
h as always been felt for the judicial department." 

In Humphry v. Pegues, 16 Wall. 249, the same court réitérâtes the 
doctrine, and, among other things, say : 

"Another question is raised, to-wit, that a législature does not possess the 
power to grant to a corporation a perpétuai exemption from taxation ; that 
it is not compétent for one législature, by binding another, to compass the 
death of the state. It is too late to raise this question in this court. It has 
been held that the législature has the power to bind the state in relinquishing 
its power to tax a corporation. It has been held that such a provision in a 
charter of incorporation constitutes a contract, which the state may not sub- 
sequently impair. Thèse doctrines hâve been reafflrmed and reiteratedso re- 
cently as 1871, in an opinion of Mr. Justice Davis in the case of the Wiî- 
mington R. R. v. Reich, 13 Wall. 264. ïhey must be considered as settled." 

Thèse rulings hâve been adopted and applied in numerous cases 
in Tennessee. See Knoxville éO. R. Go. v. Hicks, 9 Baxt. 442. 

Assuming under thèse authorities that the exemptions granted to 
the East Tennessee & Virginia, and Nashville & Louisville Eailroad 
companies are valid contracts that cannot be impaired by législation, 
we will proceed to the next inquiry made necessary by the exigencies 
of the case, to-wit : Did the Cincinnati, Cumberland Gap & Charles- 
ton Eailroad Company acquire, under its charter, a like exemption 
of its property? The act of November 18, 1853, incorporating the 
Cincinnati, Cumberland Gap & Charleston Eailroad Company, among 
other things, enacted that said "company shall be, and it ia hereby, 
invested with ail the rights, powers, and privilèges, and Bubject to ail 
the restrictions and liabilities, of the Nashville & Louisville Eailroad 
Company, except as otherwise provided in this chapter." And the 
act of December 22d following, entitled "An act to charter the Lex- 
ington & Knoxville Eailroad Company," further provides "that the 
Cincinnati, Cumberland Gap & Charleston Eailroad Company shall 
be, and it is hereby, invested with ail the rights, powers, and privi- 
lèges, and subject to ail the restrictions and liabilities of the East 
Tennessee & Virginia Eailroad Company, except as otherwise pro- 
vided in this act and the act this is intended to amend." 

The complainant insists that by virtue of the foregoing enactment 
the Cincinnati, Cumberland Gap & Charleston Eailroad Company 
did, in common with the two companies referred to, acquire an im- 
munity from taxation to the same extent as it had been conf erred on 
said former companies. But this has been expressly denied by the 
suprême court of this state in two décisions : Wilson v. Gains, 2 Leg. 
Eep. 31, and East Tennessee, V. é G. R. R. v. Hamblin Go., decided in 
1877, but not reported. We bave heretofore given our reasons for 
dissenting from thèse cases, and subséquent reflection and investiga- 
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tion hâve confirmée! the conclusions then reached. Louisvilh & N. 
Iî. Co. v. Gains, 3 Ped. Eep. 266. In thus dissenting from the rul- 
ing of the suprême court of Tennessee, we followed, as we were bound 
to do, a 3ontrary doctrine announeed by the suprême court of the 
United States. The statute of a state, say this. last tribunal, "may 
inake a contract as well by référence to a previous enactment making 
one, and extending rights to another party." Binghampton Bridge 
Case, supra. Hère the power of the législature to enter into a con- 
tract in the way pointed out is affirmed. But the court does not un- 
dertake to say in that case that the terms employed in the statutes 
under which complainant claims, to-wit, "rights, powers, and priv- 
ilèges," are suffîcient ;o invest the Cincinnati, Cumberland Gap & 
Charleston Eailroad Company with the immunity from taxation 
granted to the two companies to whose charters référence is made. 
Not at ail. But in Humphreys v. Pegues, 16 "Wall. 2é4, where this 
précise question arose, the court did so hold. 

The pertinent facts of the last case are briefly thèse : South Car- 
olina in 1851 incorporated a railroad company without exemption 
from taxation. But in 1855, by an amendatory act, it conferred that 
privilège. And in 1863, by another act incorporating another and 
différent railroad company, it was provided that "ail the rights, pow- 
ers, and privilèges" conferred on the previous corporation should be 
conferred on the second company. Upon thèse facts the suprême 
court held (1) that the property of the second corporation was made, 
by the act of 1863, exempt from taxation; (2) that the législature 
eould not, without contravening the national constitution, repeal the 
act of 1863 so as to subject said last company's property to taxation. 
And, among other things, the learned justice who delivered the opin- 
ion of the court said: 

"Ail the privilèges as well as the powers and rights of the first corporation 
were granted to the latter. A more important or more comprehensive privi- 
lège tlian a perpétuai exemption from taxation can scarcely be imagined. It 
contains the essential idea of a peculiar benefit or advantage of a spécial ex- 
emption from a burclen falling upon others." 

The précise point decided is that the word "privilège" did include 
tbe exemption from taxation granted to the former corporation. And 
although numerous cases hâve since arisen involving kindred ques- 
tions which hâve been elaborately discussed and distinguished from 
Humphry v. Pegues, the latter case has been in no way weakened or 
qualified, but the same has been, by clear implication, several times 
reaffirmed. Mr. Justice Matthews, in the case of Tennessee v. Whit- 
worth, 22 Fed. Rep. 81, said: 

"The language of the sixth section (which gave to the Nashville & Deca- 
tur Eailroad Company ail the rights and privilèges previously granted to the 
Nashville & Chattanooga Eailroad Company) is precisely équivalent to a déc- 
laration that the Nashville & Decatur Eailroad Company shall be governed 
by the charter of the Nashville & Chattanooga Eailroad Company, as thougb 
it had been re-enacted as such, with the name of the former company in- 
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serted instead of the latter, repeating in détail the language of each section, 
granting rights and privilèges, and imposing restrictions and liabilities." 

Thèse adjudications are conclusive upon this court, and unless there 
is some fact not yet adverted to that renders them inapplicable, they 
must control this case. 

The défendant insists that the Cincinnati, Cumberland Gap & 
Charleston Eailroad Campany took nothing under that clause of its 
charter professing to vest it with the rights, powers, and privilèges 
of the Nashville & Louisville Eailroad Company. Its contention is 
that the act to incorporate the last-named company provided that it 
"should beeome a law whenever the state of Kentucky may enact the 
same for the same purpose." No such co-operative législation has 
been enacted, and no company has been organized under said act. 
Upon thèse conceded facts the complainant insists that said act never 
took efïect or became a law, and that no such corporation as the Nash- 
ville & Louisville Railroad Company ever existed; and hence the char- 
ter of the Cincinnati, Cumberland Gap & Charleston Railroad Com- 
pany, professing to vest in the latter company ail the rights, powers, 
and privilèges, and onerate it with ail the restrictions and liabilities of 
such non-existing company, passed nothing. It has been so held by 
one of the circuit judges of the state. Yet, while his judgment was 
subsequently affirmed both by the state and national suprême courts, 
neither of them discussed this particular question, nor intimated an 
opinion in regard to it, unless the solicitude manifested to find other 
and more plausible grounds upon which to rest their décisions may 
be regarded as an intimation against the views of the subordinate 
court. Railroad Go. v. Hamblen Go. 102 D. S. 273. 

'This ruling is, in my judgment, manifestly erroneous. The act in- 
corporating the Nashville & Louisville Eailroad Company was enacted 
by the législature in conformity with the requirements of the consti- 
tution. It was duly enrolled, attested by the speakers of both houses, 
and regularly promulgated and published as one of the statutes of 
that session. The courts hâve always taken, whenever it came in 
question, and still continue totake, judicial notice of its existence and 
contents. The législature knew, when it passed the act to incorporate 
thé Cincinnati, Cumberland Gap & Charleston Eailroad Company, 
that np company had been organized under it; and, under the con- 
struction contended for by the défendant, the act in question would 
be converted into a meaningless farce. Such a construction is pre- 
cluded by every reasonable hypothesis. It is, to my mind, clear that 
the législature intended to incorporate the act to charter the Nash- 
ville & Louisville Railroad Company in ail its détails into, and make 
it a part of, the act to incorporate the Cincinnati, Cumberland Gap 
& Charleston Eailroad Company's charter, and in this way to confer 
upon and vest in said last-named corporation ail the rights, pow- 
ers, and privilèges prescribed therein and granted thereby, including 
the exemption claimed. 
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But we ne,ed not pursue this discussion any further, as it is not es- 
sential to a correct détermination of this case. 

The act of December 22, 1853, herein previously referred to, also 
assumes to vest the Cincinnati, Cumberland Gap & Charleston Bail- 
road Company with ail the rights, powers, and privilèges previously 
granted to the East Tennessee & Virginia Eailroad Company. This 
company had a lawful existence. Among its rights, powers, and priv- 
ilèges was an immunityfrom taxation for 20 yearsfrom and after the 
completion of its road. This period has not yet elapsed. If this 
immunity was vested in the Cincinnati, Cumberland Gap & Charleston 
Eailroad Company, and was subsequently passed to the complainant, 
it is not important to inquire in this case whether it acquired, in the 
manner alleged, the rights, powers, and privilèges of the Nashville & 
Louisville Eailroad Company or not; for, if the immunity was acquired 
in virtue of the référence in its charter to the East Tennessee & Virginia 
Eailroad Company's charter, it has not yet expired, and the com- 
plainant is entitled to be protected in the enjoyment of its said priv- 
ilège until it iB lost by the lapse of time. 

Having shown, as we think, that the Cincinnati, Cumberland Gap 
& Charleston Eailroad Company was by law vested with an immu- 
nity from taxation, we will next proceed to inquire whether that im- 
munity has been passed to and invested in the complainant. Ordi- 
narily no such immunity will pass to a purchaser as an incident to 
the acquisition of the property exempt. Morgan v. Louisiana, 93 U. 
S. 217; Wilson v. Gains, 103 U. S. 417; and Louisville & N. R. Go. 
y. Palmes, 109 U. S. 244; S. C. 3 Sup. Ct. Eep. 193. But such an 
immunity may pass to a purchaser if it is authorized by law. Mem- 
phis R. Go. v.Commissioners, 112 U. S. 617; S. C. 5 Sup. Ct. Eep. 
299. So let us see if there was any sufficient authority for the trans- 
fer claimed by the complainant in this case. 

By the act of February 11, 1852, the législature of Tennessee pro- 
jected a gênerai System of railroad improvement for the state. In it 
the state undertook to aid private enterprise in the building of various 
railroads, by loaning to the several companies organized for the pur- 
pose state bonds, on the conditions therein prescribed. Thèse pro- 
visions were precautionary, and were intended to indemnify the state 
against loss; and, among other réservations of power for the accom- 
plishment of that object, the third section of the act provided "that 
the state of Tennessee, upon the issuance of said bonds, and by 
virtue of the same, shall be invested with a lien or mortgage, without 
a deed from the company, upon the road-bed, right of way, grading, 
etc., * * * acquired, or to be acquired, by the companies" to 
which aid was to be extended. And to avoid ail possible conflict be- 
tween the state and other creditors of said aided corporations, the 
fourth section of said act further provided "that it shall not be law- 
ful for any one of said companies to give, create, or convey to any per- 
son or persons whatever, any lien, incumbrance, or mortgage of any 
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kind, which shall hâve priority over or corne in confliet with the lien 
of the state herein seeured; and every such lien, incnmbrance, or 
mortgage shall be null and void as against the lien of the state." 
And as a further précaution, the législature reserved the power to 
thereafter "enact ail such laws as may be deemed necessary to pro- 
teet the interest of the state against loss in conséquence of the issu- 
ance of said bonds." Aid was accordingly extended under and pur- 
suant to the provisions of said act to the Cincinnati Cumberland Gap 
& Charleston Eailroad Company. 

Among other conditions of this loan was an undertaking ly each 
of said borrowing companies to provide for the payaient of the semi- 
annual interest as the same accrued. The Cincinnati, Cumberland 
Gap & Charleston Eailroad Company failed to do this, but, along with 
other companies similarly obligated, neglected to provide for the pay- 
aient of said interest as it matured. Thereupon the législature, in 
the exercise of its reserved authority to enact such laws as might be 
deemed necessary to protect the state's interest, passed the following 
enactments authorizing and providing for the sale of delinquent rail- 
roads. By the first, to-wit, the act of July 1, 1870, three commis- 
sioners were appointed to make the sale, who, encountering some 
and foreseeing other légal obstacles to an advantageous sale, declined 
to proceed until further législation could be had, and by a formai re- 
port suggested and recommended further and remédiai législation. 
It was in déférence to their recommendation that the act of Decem- 
ber 22, 1870, was passed. This act authorized and required said 
commissioners to file a bill for and in behalf of the state, in the chan- 
cery court at Nashville, against ail delinquent railroad companies, 
including the Cincinnati, Cumberland Gap & Charleston Eailroad 
Company, for the purpose of enforcing, under the decrees of said court, 
a sale of said several delinquent companies' property for the benefit 
of the state. And among the powers conferred by said act in said 
court was the authority "to define as may be thought proper" what 
"the rights and duties and liabilities" of the purchasers should be; 
the tenth section of said act declaring that the purchaser should be 
vested with "ail the rights, privilèges, and immunities appertaining to 
said franchise to be sold, under the act of incorporation and amend- 
ments thereto, and the gênerai improvement laws of the state and 
acts amendatory thereof . " 

Thereupon a bill was filed in accordance with the requiremants of 
the foregoing statute, and prosecuted to a final hearing. In thf oro- 
gress of the case, the court, in discharge of the duty enjoined upon it 
by the statute to adjudicate and détermine ail questions of law and 
matters of controversy, of whatever nature, whether of law or of fact, 
that had arisen, or that might arise, touching the right and interest 
of the state, and also of the stockholders, bondholders, creditors, and 
others in said road, and to define "wh.it shall be the rights, duties, and 
liabilities of a purchaser of the state's interest in said roads," did, 
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among other things not necessary to be recited, déclare tîiat the state 
had the right, under the law, to hâve said "roads, property, and fran- 
chises" sold in satisfaction of its lien ; and that the purchasers thereof 
would take said "roads, property, and franchises free from ail claims 
whatsoever," except such as werereserved by thedecree to secure the 
payment of the purchase money, together with "ail the rights, privi- 
lèges, and immunities appertaining to the franchise so sold, under 
its act of incorporation and the arnendments thereto, and the gênerai 
improvement law of the state and acts amendatory thereof." It fur- 
thermore adjudged that said company was indebted to the state in 
the sum of $1,404,680 for bonds previously loaned it, and the ma- 
tured and unpaid interest thereon, and decreed a sale of said road, 
property, and franchises, upon the terms and conditions set forth in 
the deoree; and at the sale made pursuant thereto, the complainant, 
through its agents, became the purchasers thereof; and upon com- 
plainant's application, duly made, said sale was confirmed, and "ail 
the right, title, interest, daim, and demand which said Cincinnati, 
Cumberland Gap & Charleston Eailroad Company, its stockholders, 
creditors, or the state of Tennessee," had in and to said "property, 
right, franchises, and privilèges of said company," which were sought 
to be, and under the decrees in said cause were ordered to be sold 
and transferred, were divested out of said parties respectively and 
vested in the complainant, with ail the légal and équitable rights in- 
cident thereto, as defined in the former decrees" in said cause, for 
the period prescribed by law. 

Thus it is insisted that the complainant has succeeded to the own- 
ership of the property and franchises and privilèges of the Cincin- 
nati, Cumberland Gap & Charleston Eailroad Company, including the 
immunity from taxation previously possessed by said company. Tbis 
contention, however, is denied by the défendant. 

If, as we hâve endeavored to show, the exemption originally claimed 
was valid in favor of the Cincinnati, Cumberland Gap & Charleston 
Eailroad Company, it is clear that it was the intention and purpose 
of the législature to hâve transferred it, under the législation and ju- 
dicial proceedings recited above, to the complainant as incident to 
its purchase; but it is now contended that said transfer was in con- 
travention of the constitution of 1870, and therefore invalid and in- 
operative ; and in support of this position the case of Trask v. Ma- 
gidre, 18 Wall. 391, is recited on. 

Trask v. Maguire is, in many of its facts, very much like this case. 
But the two cases are by no means identical. Missouri, like Ten- 
nessee, loaned its bonds to railroad corporations to aid them in the 
construction of their roads, and retained statutory liens on the roads 
and their appurtenances, with authority, in default of payment, to 
sell the same. The power to sell was by the law vested in the gov- 
ernor. He was authorized to sell at auction, and to the highest bid- 
der and, in certain contingencies, to buy the roads and property for the 
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state, subject to such disposition as the législature might thereafter 
direct. After this législation, the state, in July, 1865, adopted anew 
constitution containing the following clauses : 

"No property, real or personal, shall be exempt from taxation, exceptprop- 
erty of the state. The général assembly shall not pass any spécial law ex- 
empting the property of any named person or corporation trom taxation." 

The railroad in question, to which the state had loaned its bonds, 
and on whose road and appurtenances it had retained a lien coupled 
with a réservation of a right to sell, having failed to meet itB obliga- 
tion to the state, was proceeded against and its road and appurte- 
nances sold and bought in by the governor for the state. This vested 
the franchise of the company and the title to its property in the state! 
Being thus vested the législature, by an act passed for the purpose, 
appointed commissioners to "sell, convey, transfer, and make over 
said road, and ail its franchises, privilèges, and rights, title and in- 
terest, appertaining to the road;" and declared therein that "the pur- 
chaser thereof should acquire by bis purcbase ail the rights, fran- 
chises, privilèges, and immunities which were possessed and enjoyed 
by the original corporation under its charter and laws amendatory 
thereof." The commissioners thus appointed sold and conveyed the 
road as they were required by the law to do. 

On thèse facts it became a question whether the purchaser did ac- 
quire the immunity from taxation possessed by the original corpora- 
tion. The suprême court held that it did not, but on grounds not at 
ail applicable to this case. The property of the first corporation, 
say the court, "was undoubtedly exempt from state and county taxes. 
But when the state became the purchaser, the immunity ceased; the 
property stood in its hands precisely the same as any other unin- 
cumbered property of the state, exempt from taxation, not by any pre- 
vious stipulation with the company, but as ail property of the state 
is exempt. The act under which the resale was made, provided that 
the purcbasers should hâve ail the rights, franchises, privilèges, and 
immunities which were enjoyed by the defaulting company under its 
charter and laws amendatory thereof. The question, therefore, was 
whether the législature was compétent to grant the immunity claimed, 
under the constitution which went into opération previous to the pas- 
sage of the act authorizing the sale. And proceeding to argue the 
question, the court say: "The plain meaning of the ordinance and 
acts under which said sale was made" was that the sale should be 
made "in conformity with such laws as the législature may constitu- 
tionally pass, not in conformity with any law which the législature 
«ould devise, il it had unlimited discrétion in the matter." And to 
this the court adds that it is "clear that it never was intended" that 
ihe sale of the franchise of a defaulting corporation should renew an 
exemption which had once ceased to exist, and which the constitution 
had declared should never thereafter be created ; that the inhibition 
of the constitution applies, in ail its force, against the renewal of an 
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exemption equally as against its original création ; and this inhibi- 
tion the législature could not disregard in providing for the sale of 
the property which it had purchased. 

It will be seen that this décision rests npon two very satisfactory 
grounds : (1) That the ordinance and acts under and in virtue of 
which the resale of the property and franchises were made never in- 
tended to vest the purchaser with the immunity from taxation pos- 
sessed by the original corporation; and (2) if the législature had so 
intendedj it could not, in the face of the constitution then existing 
and prohibiting exemptions, authorize the renewal of an exemption 
that had been previously extinguished. But this is a very différent 
case. Hère the state, being the créditer of an insolvent corporation, 
was anxious to collect its debt, to secure the payment of which it held 
a lien on the company's property and franchises, with authority to 
legislate for its own benefit in relation thereto. A valuable part of 
this franchise was the exemption of the company's property from 
taxation. ThiB exemption was a vested right. when the constitution 
of 1870 went into opération, beyond the reach of a constitutional 
convention or législative action. It was compétent for the state to 
hâve legislated, as the state of Missouri did, to hâve authorized the 
governor or some other agent to hâve bought in the property, when 
sold, in the name and for the benefit of the Btate ; and if it had done 
this, the franchise would hâve revested in the state and been extin- 
guished, and could not, in view of the explicit provisions contained 
in the constitution of 1870 requiring ail property to be taxed, hâve 
been renewed. 

But this policy was not adopted. The exemption existed; it was 
valuable property, owned by an insolvent debtor, and in conscience 
liable for its debts, although there was, at the time, no remedy by 
which it could hâve been subjected thereto. In this exigency, the 
state, being both creditor and legislator, called its reserve power into 
réquisition and provided a remedy. Being desirous of realizing the 
highest possible price for its debtor's property, it directed a sale of 
the company's franchise as well as its visible property, and, by way 
of encouraging bidders and enhancing the price, guarantied, through 
a solemn adjudication of a compétent court made by authority of law, 
that the purchasers should by their purchase acquire with a title to 
the property, the rights, privilèges, and immunities possessed, and be 
subject to ail the duties and obligations previously resting on the de- 
faulting corporations, as defined by their charters and amendatory 
législation. 

That it was the intention of the législature and the court to convey 
with said property and franchises the immunities granted, as well as 
to.onerate the purchasers with the obligations and duties iruposed by 
the.. .charters of the defaulting companies, is clearly deducible from 
the législation in question and the decrees of the court made there- 
undex.- ..If so, we hâve successfully distinguished this case from that 
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of Trask v. Maguire; that is to say, the législation in the last-named 
case, as interpreted by the court, did not intend to vest the purchaser 
with an iramunity from taxation, whereas in this case it did. 

This, then, brings us to the considération of the second proposition : 
Had the législature the constitutional authority, — not to grant an im- 
munity from taxation after 1870, — but to provide by law a remedy 
whereby an outstanding vested franchise, including, among other 
privilèges, an immunity from taxation, could be subjected to a judi- 
cial sale for the payment of the just debts of its owner; and for the 
transfer of the same, in connection with a conveyance of the property 
to which it was appurtenant, to a purchaser? We think, both upon 
reason and authority, that it had. Such power has been exercised from 
time immémorial. Législatures hâve without objection from time 
to time, as the exigencies of the state made it necessary, enlarged 
remédies by mesne and final processes, for the collection of debts. 
In this way they hâve made property, which could not be reached by 
the ordinary processes of the law, amenable to creditors through some 
new and appropriate statutory remedy. In this way incorporeal and 
other valuable interests that could only be reached through courts of 
equity hâve been subjected to exécutions at law. Other illustrations 
might be given, but it is not deemed necessary. Wherefore, then, 
is it that the législature of Tennessee could not in the exercise of its 
législative power provide a remedy for subjecting the Cincinnati, Cum- 
berland Gap & Charleston Railroad Company's property, with its 
vested privilèges and other immunities, to sale for the payment of its 
debts? 

In Memphis é L. R. R. Go. v. Railroad Com'rs, 112 U. S. 609, S. 
C. 5 Sup. Ct. Eep. 299, the court say "that a franchise to be a cor- 
poration is not a subject of sale and transfer, unless made so by stat- 
ute which provides a mode for exercising it, thereby clearly implying 
that such sale and transfer could be authorized by statute." If the 
législature could do this, this controversy is at an end. We hâve 
hère shown that such sale and transfer was authorized, and the par- 
ticular mode of executing it provided for. No new exemption is cre- 
ated : the property of said corporation was already exempt from the 
burden of taxation; the state had no constitutional right to exact a 
revenue from it; it could hâve provided for the sale of the property 
and franchises without including the exemption; and if it had eleeted 
to do this, the state would hâve regained its power of taxation over 
the same. But the législature expressly submitted the question to 
the judgment of the court in a suit to which it was a party, direct- 
ing, in order that there might be no misconeeption in regard tp the 
matter, that the court sbould, by decree, define what the rights and 
obligations of purchasers should be. The court, in obédience to the 
législative mandate, deelared that the purchaser would acquire, under 
such sale, "ail the right, title, interes.t, claim, and demand which the 
Cincinnati, Cumberland Gap & Charleston Railroad Company, its 
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stockholders, creditors, tîie state of Tennessee, and ail other parties 
to said suit herein and to the property, rights, franchises, and privi- 
lèges of said company," and that the sanie should "be divested out 
of them and vested" in the purchaser ; and it was subsequently so de- 
creed. This is an adjudication of the question, made at the instance, 
under législative authority, and for the benefit, of the state. It was 
so adjudged in order that bidders might be accurately and judicially 
advised of the rights -winch they would aequire in case their bids were 
accepted. The court defined their rights; declared that they would 
acquire "ail the rights, privilèges, and immunities" which the delin- 
quent companies possessëd under their charters and amendatory lég- 
islation. This decree was pronounced by a compétent court, in a 
suit in which the state by her own volition was complainant for her 
own benefit, and from which she had the right of appeal. But no 
objection was interposed, no appeal taken, and no writ of error pros- 
ecuted. The adjudication remains unreversed and in full force, and 
cannot be collaterally attacked in this proceeding. The state having 
been a party to said suit, and acquiescing in the décision made therein, 
the sale having been made and the bids offered and received on the 
faith of said decrees, and said sale having been reported and con- 
firmed by the court, and the immunity from taxation having been 
vested, along with the other corporate privilèges, in the purchasers, 
the respective rights, liabilities, and obligations of the parties are 
fixed, and the state, as well as other parties to the cause, is estopped 
from claiming anything in contravention of said adjudication. The 
state is as muoh bound by the adjudication as an individual would 
be under the same facts. 

The adjudication of the suprême court of the United States in 
Railroad Go. v. Hamblen Co., supra, was made upon an imperfectand 
limited statement of the facts, and is no authority against the décis- 
ion made herein. The facts of this case are substantially identical 
with tbose of Railroad Go. v. Hicks, supra, and the décision made 
therein by the suprême court of the state is in entire harmony with 
the views expressed hère. 

The immunity from taxation may or may not hâve been a judicious 
grant. This is a proposition which we are not called on to discuss. 
Our duty is f ully discharged when we déclare the law as we find it to 
exist, and protect the parties in the enjoyment of their légal rights. 
We think that the législation and judicial proceedings recited exempts 
that portion of the eomplainant's property acquired from the Cincin- 
nati, Cumberland Gap & Charleston Railroad Company, and that it 
is entitled to the preliminary injunction prayed for. 
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Williams, Adm'r, etc., v. Nokth German Ins. Co. 1 

Same v. London & Provincial Ins. Co. 

Same v. Mercantile Fire & Marine Ins. Co. 

(Circuit Court, S. D. Iowa. June 26, 1885.) 

1. FlRE INSURANCE — MlSTAKB IN PoLTCY — NEGLIGENCE OP AGENT — REFORMA- 

TION. 

"Where a policy of insurance, which has beeti drawn up by the agent of the 
insurer and merely accepted by the insured, does not represent the intention 
of both parties beeause of the fault or négligence of the agent, it may be re- 
formed so as to express the contract as it was intended to be made. 

2. Same — Evidence — Knowledge of A.gent. 

On examination of the évidence in this case, held, that the agent knew at the 
time what interest was intended to be insured, and that the policy should be 
reformed to properly show such interest. 

3. Same— Occupancy of Elevator Insurkd. 

Where the property insured is an elevator, and it appears, although a part ot 
the time it was not actually used, and there was no steam up or men working 
there, men weie around the place ail the time, and the insured kept his p;ipers 
there, it will not be considered that the elevator was vacant in a sensé that 
would avoid the policy. 

In Equity. 

Hngerman, McCrary é Hagerman, for complainant. 

Anderson Bros, é Davis, for défendant. 

Miller, Justice, (orally.) The plaintiff, Williams, obtained policies 
of insurance against the nskof fireon what is known as the "Keoknk 
Elevator." The policies read that the Keokuk Grain Elevator Company 
is insured against loss by tire to such and such amounts, and the loss, 
if any, is payable to Williams, 'administrator. C. L. Williams is and 
was administrator of his father's estate. At the time of this insur- 
ance — at the time it was made — the elevator property had been sold 
under a decree of this court, and had been bought in by Williams as 
administrator for the estate. He bought it in and held the certificate 
of purchase, liable and subject to rédemption at the end of the year 
from the date of sale. The condition of the title, therefore, was that 
the légal title was in the Keokuk Grain Elevator Company, and the in- 
terest of a purchaser under a defeasible claim was in Williams as ad- 
ministrator of his father's estate. Before the twelve months for which 
the insurance was to run would expire, it was obvious that the condi- 
tion of the title must be changed ; either the elevator company must 
redeem and bave a clear title to the property before the policy expired, 
or, failing to redeem, Williams would receive the deed and divest ail 
rights of the elevator company. What took place was that the Com- 
pany did not redeem; that Williams received the deed to the prop- 
erty, and after he had got the deed, the elevator company being di- 

1 Report ed by Robertson Howard, Esq., of the St. Paul bar. 
v.24F,no.ll— 40 
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vested of ail title, the fîre took place, but during the life of the policy. 
AU lawyers know that the elevator cornpany, having no interest iu the 
property at the time of the fire, was not insured, and could not collect 
any money, and eould not sustain a suit for such recovery. Nor did 
the clause, "Loss, if any, payable to C. L. Williams," change that 
légal relation. The loss mentioned in that form of policy was the loss 
of the Keokuk Grain Elevator Company. If this fire had taken place 
before the expiration of the time of rédemption, the policy would hâve 
been effectuai. It would hâve covered the loss of the elevator com- 
pany. It would hâve been its loss. The loss would hâve been payable 
to Williams, but since the elevator company had no interest in it when 
the fire took place, there was no loss to it, and Williams was not in- 
sured by the policy. 

Williams has filed a bill in chancery averring that the language of 
the policy in that respect did not represent the contract which was 
made. He avers that he made a contract with Maxwell, the insur- 
ance agent, to insure him and his interest in the property. . He avers 
this with sufficient précision, and he swears to it in varions forms 
and shapes, and other testimony is taken on the subject. The first 
question to be considered is whether, admitting the statements of the 
bill to be true, and taking for granted the testimony of Williams, 
it was a case for relief in chancery. I remember the old décisions in 
the chancery courts of England on the subject that a written contract 
cannot be reformed in equity for a mistake in law. That is ail the 
branch of the subject that embarrasses me to-day. But, without ex- 
amining authorities abroad, the décisions of the suprême court of the 
United States must govern me, and I am inclined to think that doc- 
trine has been much narrowed in modem times. Without going to 
great length at the présent time, I Bhall state it about this way: 
Where an instrument fails to represent what both parties intended to 
hâve it represent, and one party had drawn up the instrument, and the 
other party merely accepted it, and the fault was on the part of the 
party drawing up the instrument, it can be reformed. It would be a 
harsh rule if a person applying to an insurance agent, who is supposed 
to know the légal value of the language used in such policies, which 
he is drawing up every day, and who is supposed to know exactly 
what is desired, if that agent fails to do that which was intended, it 
would be harsh to say that the instrument shall not be reformed, and 
that chancery shall not give relief. 

The testimony on that subject, although very well handled by the 
counsel for the companies, leaves no shadow of doubt on my mind 
that both parties intended to insure the interest of the administrator 
of his father's estate in that property. I think that every one not 
familiar with rulesof law would say that the policieB saying that loss, 
if any, was payable to Williams, that Williams was insured; but that 
is a mistake. 

Williams' testimony is broad and full and clear that he communi- 
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cated to Maxwell the exact condition of thïs property as I hâve re- 
cited it; that there had been a decree and a sale, and that he held the 
certificate of sale; that it would expire during the term of the policy, 
and he would get the title. AU thèse particulars he explained to 
Maxwell, and he told Maxwell he wanted that interest insured, and 
Maxwell so understood it. Williams' brother swears to the same 
thing. He was présent, and says that the whole thing was explained 
to Maxwell more than once. The clerk in the office of Maxwell con- 
firais this statement. He was présent, he wrote out the policies, and 
he questioned Maxwell about the thing being done; doubted the suf- 
ficiency of the language; and Maxwell told himto fillit out that way; 
that it effected the object. When the fire took place Williams went 
to Maxwell and had a talk with him. Maxwell confirmed his state- 
ments in writing. 

For some reason it seems Williams knew Maxwell better than some 
others, and he had Maxwell go before a notary public, and he made a 
long statement, and signed it, and swore to it in the présence of two 
witnesses, and the notary, and the witnesses swear that certain inter- 
lineations were made at his suggestion. And yet Maxwell, after get- 
ting to California, and under contract of re-employrnent, swears he 
never heard about this question regarding the title. I do not care to 
discuss such testimony. I am satisfied that the story of Williams is 
in the main true; that Maxwell understood the character of the title 
to the property; and that he was requested to provide for that state 
of things, and he carelessly made the policy as he did, and as it stands 
to-day. Some authorities are read, — something about need of abso- 
lute proof , in order to reform a légal instrument, — but I do not attach 
any importance to thèse, as I am perfectly satisfied that the contract 
on which this policy was executed was such as to demand the refor- 
mation of the policy. I therefore hold that it should be reformed so 
as to express the fact that the interest of Williams as administrator 
was insured. 

One or two other questions are presented, and about them I hâve 
less difficulty. One of thèse was the provision as to leased ground; 
that the policy should be void unless that fact was expressed, and also 
if the property ceased to be occupied during the term the policy should 
become void, unless the company was notified and gave its consent. 
The bill seeks to reform the policy in both of thèse particulars, and 
asks the insertion in the policy that it was known to be on leased 
ground, and was to be permitted to be vacant at times. I do not think 
that, having reformed the policies as to the interest insured, thèse 
questions are such as need reformation. I think provisions can be 
waived, and the company estopped by its own transactions from as- 
serting them. But I think it is better in thèse chancery cases to dis- 
pose of the whole case, if possible, and that there is no need of a jury 
on thèse questions. I am satisfied that Mr. Maxwell knew very well 
that this was leased ground; that his attention was ealled to it; and 
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that he made the Insurance with that understanding. Therefore the 
company waived that part of the contract. 

The lease was not from a private citizen, but from the city of Keo- 
kuk, which could not be supposed to hâve any interest in the burning 
of the property, or its destruction in any way. And this fact of the 
leased ground was known to the whole board of insurers. 

As to the occupancy of the building, if I was a juror I should say 
that the property waa occupied; that the elevator remained there, 
with its rnachinery, sometimea used and sometimes not used, as it 
liad been for years. The cessation from use simply meant that no 
«team was up and that nobody went there to work ; but men were 
around there ail the time, and Williams went there frequently, — had 
his papers there; and I think that I, as a juror, notwithstanding some 
part of the time they were not using the elevator, would find it was 
not vacant. But it is claimed that Maxwell knew this, and nobody 
could tell when it would be vacant. Brookings had it at the time of 
the insurance, and I think that no juror could be justified in say- 
ing that thèse conditions are not waived. On the whole, then, I am 
satisfied that this company contràcted to insure the interest of Will- 
iams in thèse three policies; that the language of the policieB, failing 
to express that, should be reformed to make them express it. The 
other objections are not valid, and a decree should be entered for the 
complainant accordingly. 



Bondt, as Eeceiver, etc., ». Jackson. 

[Circuit Court, B. D. Arkansas. August 10, 1885.) 
Promissory Note — Liability op Indorser Where Maker is Fictitious Per- 

BON. 

The payée and indorser of a negotiable promissory note is liable as maker, 
where he knows the maker is a fictitious person ; and if he were to be regarded 
as an indorser, he would be liable on his indorsement without demand or notice. 

National Bank— Sale by Bank of Its Own Stock— Purchase by Ofpjcers 
op Bank— Estoppel. 

The sale which section 5201, Rev. St., requires a national bank to make of 
its own stock, is real and not fictitious. And where the président and cash- 
ier of a national bank, which is the owner of some of its own stock, purchase 
such stock, and exécute their note to the bank for the purchase money, in a 
suit against them on the note, by the receiver of such bank, they are estopped 
to set up as a défense that their purchase of the stock was unauthorized, or 
that their purchase was merely colorable, or to avoid a forfeiture of the bank's 
charter, or for any other deceptive or illégal purpose. 

Same— Purchase and Sale op Stock by Président— Ratification. 

The sale by the président of a national bank, to himself and the cashier, of 
the stock of the bank, owued by the bank, may be ratified by the bank or its 
légal représentative; but a sale by himself to the bank, of its own stock, where 
he acts in the double capacity of seller and buyer, cannot be ratified when the 
purchase of the stock by the bank is not necessary to prevent loss upon a debt 
previously contràcted. In the one case the sale of the stock is enjoined by 
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îaw, and its sale by the président maybe ratifled, however irregular it mayhave 
been io the first instance ; but the purchase of its own stocK by the bank is in- 
terdicted by law.'and for this act there caa be no authorization in advance. and 
no ratification afterwards. 

At Law. 

The plaintiff is receiver of the Hot Springs National Bank, ap- 
pointée! by the comptroller of the currency. This suit is on a note, the 
facts relating to which are as follows : The Hot Springs National 
Bank owned $500 of its own stock, which was "laid on the counter and 
counted as $550 cash" and carned on the books as that much cash. 
On the second of January, 1884, Andrew Bruon and the défendant, 
B. B. Jackson, then the président and the cashier, respectively, of the 
bank, on the suggestion of Bruon, and for the purpose, as he said, of 
taking the stock out of the list of cash items of the bank, signed the 
name of a fictitious person, as maker, to a negotiable prornissory 
note, due in 90 days, for $550, payable to their own order, and in- 
dorsed this note to the bank. In considération for their note they 
took frora the bank, and placed to their own account, the $500 of stock, 
which they duly transferred to themselves on the books of the bank. 
flow the bank acquired this stock, and how long it had belonged to 
the bank, is not shown; but it had evidently belonged to the bank 
severar months. The note was renewed one or more times. About the 
time the bank closed its doors, Bruon and Jackson transferred the 
stock back to the bank, and destroyed their note, — the note hère sued 
on. The stock of the bank is worthless. There is no évidence tend- 
ing to show the directors had any knowledge of this transaction. 

U. M. é G. B. Rose, for plaintiff. 

John McClure, for défendant. 

Caldwell, J. The payée and indorser of a promissory note is 
liable as maker, where he knows the maker is a fictitious person; and 
if he were to be regarded as an indorser, he would be liable on his in- 
dorsement without demand or notice. 1 Pars. Bills & Notes, 559, 
560. Section 5201, Bev. St., reads as follows: 

"No association shall make any loan or discount on the security of the 
shares of its own capital stock, noir be the purchaser or holder of any such 
shares, unless such security or purchase shall be necessary to prevent loss 
upon a debt previously contracted in good faith, and stock so purchased or 
acquired shall, within six months froin the time of its purchase, be sold or 
disposed of at public or private sale; or, in default thereof , a receiver may be 
appointed to close up the business of the association, according to section fifty- 
two hundred and thirty-f our. " 

The bank having in some way become the owner of this stock, it 
was required within six months from the date of its purchase to sell it, 
on pain of having a receiver appointed to close up the business of the 
bank. It is obvious the président of the bank had this clause of the 
act in view when this transaction took place, and that the exécution 
of the note, and the transfer of the stock from the bank to Bruon and 
Jackson was a scheme to escape the penalty for a longer ownership 
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of the stock by the bank. The sale which the law requires the bank 
shall make of its own stock is a real sale and not a fictitious one. 
The président and cashier, it is true, could not make a sale of the 
stock to themselves that would bind the bank ; but the directors might 
hâve sold them the stock; and when the bank, or its représentative, 
elects to ratify the sale they made to themselves, Bruon and Jackson 
will not be heard to set up their own illégal or unauthorized act to avoid 
their contract. Nor will they be permitted to allège the sale and pur- 
chase was merely colorable, or to avoid a forfeiture of the bank's char- 
ter, or for any other deceptive or illégal purpose. Bigelow, Estop. 513. 
"The receiver is the statutory assignée of the association," {Kennedy v. 
Gibson, 8 Wall. 498, 506,) and, as such, possesses ail the powers 
requisite to "collect ail debts, dues, and claims belonging to it," and 
which the directors of the bank could hâve asserted and collected if 
no receiver had been appointed. The receiver may therefore treat 
the purchase of the stock by Bruon and Jackson as valid, and he 
elected to do so withina reasonable time after the facts came to his 
knowledge. 

The subséquent effort of Bruon and the défendant to relieve them- 
selves from liability, by transferring the stock back to the bank and 
tearing up their note, was futile. The statute déclares the bank shall 
not purchase its own stock, unlesa such purchase shall be necessary 
to prevent loss upon a debt previously contracted. The purchase by 
the bank, through its président, of the stock owned by himself and 
the défendant was- not made to prevent such a loss. The président 
of the bank had no power to purchase stock from Etrangers, or re- 
lease the claims of the bank against any person. Morse, Bank. 146, 
147. And, of course, he could not act in the double capacity of buyer 
and seller, and contract with himself for the discharge of his own ob- 
ligation, and, as président of the bank, purchase stock from himself, 
which the bank by law was prohibited from purchasing from any one. 
For this act there could be no authorization in advance, and no rat- 
ification afterwards. It does not hâve to be formally disaffirmed by 
the directors or the receiver, because neither could ratify or impart 
validity to it if they desired to do so. The sale of the stock by the 
bank was enjoined upon it by law, and its sale by the président could 
therefore be ratified, however irregular it may hâve been in the first 
instance; but the purchase of the stock by the bank was interdicted 
by law, and was therefore incapable of ratification. The assets of 
the bank constitute a trust fund for the benefit, of its creditors, and 
when wrongfully diverted can be followed in whosesoever hands they 
can be traced. The debt incurred by the défendant to the bank, by 
the purchase of the stock and the exécution of the note, has never 
been paid. The destruction of the évidence of the debt did not pay 
the debt. Thetitle to the stock never passed from Bruon and the de- 
fendant to the bank. The stock is theirs, and if in the possession of 
the bank, or the receiver, it is held in trust for them. If the acts 
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praetieed by the président and cashier of thé bank in thïs case can 
be indulged in with inipunity by bank officers, tnen the safeguardB 
provided by statute for the security of depositors aad other creditors 
of the bank are blank paper. 

Let judgment be enter ed for the plaintiff for the amount of the note 
and in ter est. 



Colwell and others v. Sprinqfield Iron Co. 

{Circuit Court, S. D. New York. August 14, 1885.) 

Bkokers— Commissions— Expbebs Agreement— Compromise. 

PlaintifEs, brokers in railway supplies, knowing of a party who wanted rails 
and fastenings, telegraphed to détendant, a manufacturer and seller of railway 
iron, for priées, to cover them 1 per cent, on rails and 2}4 per cent, on fasten- 
ings. Défendant gave priées, and a contract was raade for l ' e sale and deliv- 
eryof the iron at an agreed price.on that oasis asto plaintif!., commission, but 
the contract fell through by default of the purchaser, and no rails were deliv- 
ered orpaid for underit. Aiterwards, plaintiffs, in considération of $1,000, can- 
celed a contract with the purchaser, and waived ail clairu or interest in cer- 
tain contracts, among them this contract with défendant. In an action to re- 
cover commissions, held, that a verdict was properly directed for défendant. 

At Law. 

Charles W. Hassler, for plaintiff s. 

George Zalriskie, for défendant. 

Wheeler, J. The plaintiffa are brokers in railway supplies. The 
défendant is a manufacturer and seller of railway iron. They knew 
of a party who wanted rails and fastenings, and telegraphed to de- 
fendant for priées, "to cover us one per cent, on rails and two and 
one-half per cent, on fastenings." The défendant gave priées, and a 
contract was made for the sale and delivery of the iron at an agreed 
priée, on that basis as to the plaintiffs' commission. The contract 
fell through by the default of the purchaser, and no rails or fasten- 
ings were delivered or paid for under it. Afterwards the plaintiffs, 
by an instrument in writing signed by them and delivered to the 
purchaser, in considération of $1,000, canceled a contract winch they 
had with him, and waived ail claims or interest they might hâve in 
several contracts named, among which was this contract with the de- 
fendant for the purchase of this iron. Upon thèse facts, about which 
there is no controversy, a verdict was directed for the défendant. 

1. There is no question but that, as has been well argued for the 
plaintiffs, brokers employed to make contracts of sale or purchase 
are, generally, entitled to their commissions when the contracts are 
effected. They are entitled to their pay when the work for which 
they are to be paid is done, in the absence of expreBS stipulation. 
In this case the défendant did not employ the plaintiffs to make 
sales, or contracts of Baie, so that they could recover upon an implied 
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promise to pay for work done on request ; but the plaintiffs applied 
to défendant and sought priées, as if acting for a purchaser, and if 
no provision had been made for commission none would bave become 
due in any event. An express provision was made, and the plaintiffs 
are entitled only according to the terms of the provision. Thèse were 
that the priée which the défendant was to bave was to cover to plain- 
tiffs — that is, include for them — the commission. When the défend- 
ant should receive the priée, the amount of the commission would be 
received for the plaintiffs. Until the priée should be received there 
would be nothing for the plaintiffs. There is nothing about the bus- 
iness of brokers to prevent the opération of express engagements 
more than there is in other employtnents. The plaintiffs proposed 
their own terms, and the défendant accepted them, and bas a rigbt to 
stand upon them. This does not hold the plaintiffs to the default of 
the purchaser, but to the terms of their employment, such as it was. 

2. If the plaintiffs should recover of the défendant, the purchaser 
would be liabie to the défendant, for the amount paid, aB a part of 
the price of the iron not taken and paid for, in enhancement of the 
damages of his default. The purchaser eompromised that liability f rom 
him to the défendant, and from the défendant over to the plaintiffs, 
directly with the plaintiffs. This was a satisfaction of this claim, 
and discharged the intermediate liability. Thurman v. Wild, 11 
Adol. & E. 453 ; Bevins v. Ramsey, 15 How. 179. If the plaintiffs 
should recover their commission of the défendant they would be twice 
paid for the same thing. 

Motion for new trial denied. 



Tatlor, Jr., qui tam, v. Gilman. 
(Circuit Court, 8. D. New York, August 13, 1885.1 

1. Copyright— " Uharts" — Sheets of Paper Containinq Tabtjlated Infor- 

mation. 

The word "chart," as used in the copyright law, doea not include sheets of 
paper exhibiting tahulated or methodically arranged information. 

2. Same — Infiungement by Agents — Right to Recover Penalty from Prin- 

cipal. 

The penalty or forfeiture given to a party aggrieved by the infringement of 
his copyright cannot be recovered from a principal whose agents hâve, with- 
oiil his knowledge, been guilty of such infringement. 

Action Under Eev. St. § 4965. 
R. Robertson, for plaintiff. 
Andrew Gilhooly, for défendant. 

Wheeler, J. This action is brought upon section 4965, Eev. St., 
to recover one dollar, half to the use of the United States and half 
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to the use of the plaintiff, for each of several hundred thousand cop- 
ies of a work alleged to be a chart, copyrighted by the plaintiff, and 
printed by the défendant, and found in his possession. The original 
copyright act of 1790 provided for maps, charts, and books. 1 St. at 
Large, 124. A chart then was a marine map, as is shown by ail 
the dictionaries of the time, both English and American. Historical 
or other prints were added by the act of 1802, (2 St. at Large, 171;) 
musical compositions, cuts, and engravings, by the act of 1831, (4 
St. at Large, 436 ;) photographs, by the act of 1865, (13 St. at Large, 
540 ;) and paintings, drawings, chromos, statues, statuary, and mod- 
els or designs intended to be perfeeted as works of the fine arts, by 
the act of 1870, (16 St. at Large, 198.) A distinction was made be- 
tween recoveries for the infringement of the copyright of a book, and 
those for that of the other works, by the act of 1831; the former be- 
ing fixed at filty cents and the latter at one dollar for each sheet. 
This distinction was preserved in the act. of 1870, by giving such 
damages as might by recovered in a civil action in any court of com- 
pétent jurisdiction for the infringement of the copyright of a book, 
and one dollar for each sheet of ail but paintings, statues, or statu- 
ary, and $10 for each copy of those found in the possession of the 
infringer, and is continued to the présent time. Êev. St. §§ 4964, 
4965. Thus the literary composition of booka to be read bas for a 
long time been protected in one mode, and the production of works 
of art to be viewed in another mode, and charts hâve always been 
placed among the works of art. Sheets of paper exhibiting tabulated 
or methodically arranged information came to be called charts, so 
that a définition of chart covering them was put into the édition of 
Worcester's Dictionary published in 1864, and into that of Webster's 
Dictionary published in 1865. The plaintiff s work was printed upon 
a single sheet doubled so as to make twoleaves with four pages. On 
"the first page was the titleand contents, the name of the autlior, and 
notice of the copyright. On the second, was the popular and élect- 
oral votes for président from 1789 to 1880, inclusive, by political 
parties, with the names of candidates and explanatory notes. On 
the third, was the popular vote for the leading candidates for prési- 
dent in 1880 by states, with a note giving the scattering vote and 
the électoral vote for président and viee-president by states. On 
the fourth, was the électoral collège for 1884 by Btates, with blanks 
for the number of each for each leading political party, the total élec- 
toral vote, the number necessary for a choice, the day of élection, and 
the day of the meeting of électoral collèges. The alleged infringing 
copies are printed upon a single sheet folded in the same manner. 
On the first page is an advertisement of the Great American Tea Com- 
pany. The second, third, and fourth are identical in matter with the 
plaintiff's; and in arrangement, except that on the second page of the 
plaintiff's the columns are divided and printed across the page, and 
on that page of the infringement they are printed entire up and down 
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the page. Thèse publications would, perhaps, corne within this new 
définition of chart. They are tabular views of thèse votes methodi- 
cally arranged, the notes being explanatory of the tables. Still, the 
compilation of thèse tables was a literary rather than an artistic per- 
formance. The printed work has leaves and pages, although thèse 
may not be necessary to oonstitute a book within the meaning of the 
copyright laws. Clayton v. Stone, 2 Paine, 382. 

When books and charts were first protected by the copyright laws 
this work would not hâve been protected as a chart ; nor for many 
years afterwards. -No change has been made in the use of that term 
in the statùte to indicate that congress intended that it should take 
to itself there any new définition. On the contrary, it has been sep- 
arated from the word "book," and kept with the word "map," and other 
words of artistic import, thus showing an intention to continue its use 
in the Same sensé of a chart of the class with maps, and other works 
of art. Mallan v. May, 13Mees. & W. 511; Neal v. Clark, 95 U. S. 
704. When it is doubtful in what sensé a word is used, it is proper 
to look at the purpose for which it is used. While this statute is 
remédiai in so far as it furnishes a remedy to the party aggrieved, it 
is pénal as to so much of the recovery as goes to the United States. 
The United States is not aggrieved in a civil sensé; but the law is 
violated when the copyright is infringed, and punishment is inflicted 
to the estent of one-half the sum imposed. Johnson v. Donaldson, 
18 Blatchf. 297; S. C. 3 Fed. Eep. 22; Schreiber v. Sharpless, 17 Fed. 
Eep. 589; Schreiber v. Sharpless, 110 U. S. 76 ; S. C. 3 Sup. Ct. Eep. 
423. As a pénal statute, it must be construed strictly, and not be 
held to iuclude what it does not clearly cover, to make any one guilty 
by construction. Taney, C. «T., U. S. v. Morris, 14 Pet. 475. Al- 
though it was ruled at the trial, for the purpose of takingthe évidence 
as to the whole case, that this might be found to be a chart, on full 
considération now it appears that the word "chart," as used in the 
statute, will not include it. 

The alleged infringement was done by the defendant's agents in 
the management of the Great American Tea Company for him, in his 
absence, and wholly without his knowledge, consent, or approval, for 
the purpose of disseminating the advertisement of the wares of that 
concern, which is owned by the défendant, but has been wholly in the 
control of others for several years, on account of his inability. A 
verdict was directed for the défendant, principally upon the ground 
that he could not be made liable in this action under thèse circum- 
stances. The scope of the agency is to be inferred from the fact 
that the management of the business of the tea company was left 
wholly to the agents. The business consisted in dealing in teas and 
coffees, including advertising the goods extensively. The agents had 
full authority to do whaîsver was necessary about such advertising. 
The advertisement which took the place of the plaintiff's title page 
was no infringement of the plaintiff's rights. The élection statistics 
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of the other pages had no relation whatever to the defendant's busi- 
ness. The agents had no authority to do anything about printing 
such statisties for him. The statistics served to give currency and 
admittance to the advertisement ; and constituted a part of the ve- 
hicle to carry it, as an attractive picture or beautifully tinted paper 
would. Had the agents stolen such paper, or paper with such pict- 
ure, or paper with thèse three pageB of statistics printed upon it, and 
used either to print the advertisement upon, no one would probably 
«laim that the défendant was thereby guilty of theft, and could justly 
be cohvicted of it. And, if not, it is not easy to see how the défend- 
ant is guilty of the offense of unlawfully copying thôse pageB on ac- 
count of what the agents did, although he might be liable civilly for 
the damages in either caBe. There are many cases where property 
is forfeited on account of some situation in which it is placed with- 
out the knowledge or consent of the owner, but in such cases the 
property only is proceeded against, and there is no conviction of the 
owner to affect his person or other property. U. S. v. Brig Malek 
Adhel, 2 How. 210; Dobbins' Distillery v. U. 8. 96 U. S. 395. And 
there are cases where it is held that the act of the agent in the course 
of his employment is évidence against the principal in a criminal 
proceeding, but évidence which may be rebutted by showing want of 
knowledge, consent, or encouragement. Com. v. Nichols, 10 Metc. 
259; Attorney General v. Sidden, 1 Cromp. & J. 219; Rex v. Gutch, 1 
Moody & M. 433 ; Rex v. Almon, 5 Burr. 2686. Hère this want ap- 
peared. Cases of sales of intoxicating liquor are instanced, but in 
such cases the statute frequently prohibits and punishes sales by 
agents and servants expressly. Where a penalty or forf eiture is given 
to a party aggrieved, so that the recovery is a remedy for the injury, 
the right to recover may be founded upon the doings of agents, the 
same as other rights of action. Stockwell v. U. S. 13 Wall. 531; 
Attorney General v. Sidden, 1 Cromp. & J. 219. That the recovery 
is for more than single damages, or of a fixed sum, is not mate- 
rial, if it is for compensation. Burnett v. Ward, 42 Vt. 80 ; New- 
man v. Waite, 43 Vt. 587. But when the penalty, or a part of it, is 
inflicted for punishment only, the guilt of the party to be punished 
should be established. Schreiber v. Sharpless, 6 Fed. Bep. 175. As 
the case is now considered, a verdict for the plaintiff would fail upon 
each of thèse grounds. 

Motion for new trial denied. 
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Myers ». Callaghan. 

{Circuit Court, N. D. Illinois. July 6, 1885.) 

1. Copyright— Infringement — Damages — Profits on Sale of Second-Hand 

Books by Infringing Publisher. 

A publisher who, baving published and sold books in violation of the rights 
of the owner of the copyright, purchases such books and resells them, may be 
charged with the profit realized from the second sales, in addition to that real- 
ized from the first sales. 

2. Same— Dbtehmining Selling Price of Infringing Reports Forming Part 

of Full Sets Sold. 

M. owned the copyright of volumes 39 to 46 of the Illinois Reports, and the 
state reporter the copyright for the later volumes. C, who owned the copy- 
right of volumes 1 to 31, inclusive, republished and sold volumes 39 to 46, in 
violation of the rights of M., in full setsmadeup of the volumes owned byhirn, 
the infringing volumes, and volumes purchased from the reporter. Held, that 
the selling price of the infringing volumes might be determined with sufficient 
accuracy by deducting from the amount received for a full set of reports the 
amount paid for the volumes purchased from the state reporter, and then divid- 
ing the balance by 46. 

3. Same— Expense of Infringers' Business. 

The report of the master as to the gênerai ovemge expenses of the infrin- 
ger's business, which should be deducted from the proceeds of the sales of the 
infringing volumes, afflrmed. 

4. Bamhs— Expenses of Stereotyping. 

An infringer will not be allowed to charge tne cost ot stereotyping the in- 
fringing volumes as a part of the expense of producing them. 

5. Same— Partners' Salaries. 

When the infringers are partners, and under the partnership agrecment each 
member is entitled to draw out of the business for lus personaï expenses and 
support a spécifie snm per annum, the amounts so drawn out by the respective 
partners cannot be included as part of the gênerai expenses of the firrn in con- 
duciing its business, in order to arrive at the percentage of such expenses. 
Rubber Co. v. Guodyear, 9 Wall. 788, distinguished. 

6. Samb— Expense of Editorial Work. 

The amount paid by an infringer for editing the infringing volumes will not 
be allowed as an item of expense in producing them. 

7. Same — Cost of Unsold Volumes. 

Where the infringer has not been required by the decree of the court to sur- 
render the unsold infringing volumes, but has been restrained from selling 
them, and has retained them in his possession, lie cannot be credited for the 
cost of thèse volumes in order to détermine the profits of those already sold. 

8. Samk — Buuden of Proof. 

While a court will not présume that ail the money received by a piratical 
publisher on the sale of his books is profit, still, as the proof as to the cost of 
producing the work is wholly in the control of the défendant, the complain- 
ant makes a prima facie case of right to recover by showing the selling price 
tnd the usual manufacturers' cost. 

Exceptions to Master's Beporfc. 

J. V. Le Moyne and Geo. W. Cothran, for complaïnant. 

Jas. L. High, for défendants. 

Blodgett, J. The original bill in this case charged that complain- 
ant was owner of the copyright of volumes 32 to 38, inclusive, of the 
reports of the décisions of the suprême court of Illinois, and that de- 
fendants had infringed the same. By the supplemental bill com- 
plainant charged that he was the owner of the copyright of volumes 39 
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to 46, inclusive, of the same séries of reports, and that défendants had 
infringed upon his right as such owner, and an accounting was de- 
creed as to both bills, after hearing on the pleadings and proof, and 
référence was made to masters to ascertain and report the amount of 
défendants' profit in the publication and sale of the infringing vol- 
umes; the caBe made under the original bill having been referred to 
Bishop, master, and the case made under the supplemental bill hav- 
ing been referred to Bennett, master. Thèse masters hâve respect- 
ively made their reports; Mr. Bishop, by his report, finding that dé- 
fendants should be charged with $13,451.19 as the proceeds of the 
sale of volumes 32 to 38, and that they were entitled to be credited 
with $6,465.14 as the proper cost of producing said volumes, thus 
leaving profit of $6,986.05, for which he recommended a decree be 
made. This report was on the basis that the average sale of thèse 
volumes by défendants was at the rate of $4.62|- per volume, wh"ich 
the master concluded was a fair average price, as shown by the proof s. 
Mr. Bennett, by his report, foundthat the défendants should be charged 
with $10,231.48 as the proceeds of sales of volumes 39 to 46, in- 
clusive, and that they were entitled to be credited with $5,798.44 as 
the proper cost of producing said volumes, thus leaving a profit to 
the défendants of $4,433.44, for which he recommended a decree. 

Both complainant and défendants hâve filed exceptions to thèse 
reports, and thèse exceptions hâve been argued orally, and by briefs 
supplementing the oral arguments. 

The objections urged on behalf of complainant are mainly to the 
report of Mr. Bennett. The first objection is that the master refused 
to allow, as part of complainant's damages, the profits of the défend- 
ants on about 156 of the infringing volumes which had been sold by de- 
fendants and purchased in again as second-hand books, and resold; 
the master holding that, having charged the défendants with the 
profits on the first sale of thèse volumes, they had a right to buy them 
in at second hand, and could then sell them again without accounting 
for the second profit. I think this exception well taken. The law 
intends to secure the owner of a copyright of any book or literary 
composition the monopoly of the market for such book, — that is, the 
right to supply ail who wish to purchase, — and if the infringing pub- 
lisher can buy at second hand the infringing publication, and again 
place it on the market, to that extent he supplants the owner of the 
copyright, who has the right to supply the demand. It is well known 
that many books are purchased only to serve a temporary purpose 
by the purchaser, and when that purpose has been served, the pur- 
chaser puts the book again upon the market. When he does so, 
and finds a purchaser, he, to that extent, interfères with the owner 
of the copyright. While it may be true, if an infringing publisher 
has sold a volume and accounted to the owner of the copyright, the 
purchaser of that volume holds it free of any claim by the owner of 
the copyright, yet I do not understand that such purchaser can put 
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the work again upon the market without accounting to the owner of 
the copyright; and the case seeras much stronger, from an équitable 
point of view, when the infringing publisher buys the book or volume 
he has thus sold, and again pats it upon the market and supplies the 
customer who, otherwise, would hâve been compelled to buy from 
the owner of the copyright. I therefore conclude that the master 
should hâve charged the défendants with the profit on thèse resales. 

The next exception of complainant to Mr. Bennett's report goes 
to the mode by which the master arrived at the average price at which 
défendants sold the infringing volumes 39 to 46. The défendants are 
publishers of and dealers in law books in the city of Chicago. They 
own the copyright or control the sale of volumes of the Illinois Ee- 
ports from 1 to 31, inclusive. Mr. Freeman, the présent reporter of 
the suprême court, owned the copyright of ail the volumes above 46, 
and" the most of thèse sales were made in sets, the infringing volumes 
being used to fill out the sets. Défendants purchased the volumes 
above 46 of Mr. Freeman at his regular rate; and, for the purpose of 
determining the selling price of the infringing volumes, the master 
deducted from the amount received for a full set of reports the amouut 
paid Mr. Freeman, and then divided the balance by 46 to obtain the 
price at which défendants sold the infringing volumes, thus making 
the selling price of the infringing volumes and those owned or sold by 
défendants the same, and by this rule the average selling price of the 
infringing volumes is $4.34, while the complainant insists, from the 
proof before the master of separate sales by défendants of nearly 400 
copies of the infringing volumes, an average price of $4.58 8-10 is 
shown; but the master, in considération of the impossibility of ascer- 
taining from the proof the exact price which défendants had received 
for the infringing volumes, split the différence between the price arrived 
at by the défendants' rule and that contended for by the complainant, 
and fixed the selling price at $4.46 4-10 per volume. In this, I think, 
the master approximated as nearly to the true amount as could be 
done, and I am not disposed to disturb his action in that regard. It 
is conceded that the exact selling price cannot be arrived at from the 
proof. It also appears that about 400 copies were sold at higher 
rates than results from the price by sets, and I think the master was 
justified in taking the mean resuit of the two methods. 

The next objection involves the conclusion by both masters as to 
the percentage of the gênerai average expenses of défendants' busi- 
ness, which should be deducted from the proceeds of the Baies of the 
infringing volumes; the objection being mainly urged on the gronnd 
that défendants had not clearly and actually shown from their books 
and other sources of proof the percentage of their expenses to their re- 
caipts in the transaction of their business during the time the infringe- 
ment was going on. Inasmuch as the object of an inquiry like this is 
to ascertain the profits which défendants hâve made, or ought to hâve 
made, from their infringement of the copyright, and award those prof- 
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its by way of damages to the complainant, so that the défendants 
shall make no gain by their piracy, it is clear that, in order to ar- 
rive at thèse profits, we must, as nearly as practicable, ascertain the 
proper cost to défendants of manufacturing the infringing volumes, 
and the cost of selling the same; or, in other words, if the cost of sell- 
ing thèse particular books was only a part of défendants' business, 
how much of the gênerai expenses of the défendants in conducting 
their business Bhould be dedueted from the proceeds of thèse sales. 
The défendants contended that the proof shows that it cost them 17 
per cent, of the gross proceeds of sales to sell their books, and that, 
therefore, they were entitled to a crédit of that amount from the 
proceeds of the sales, in addition to the cost of production. Mr. Ben- 
nett concluded from the proof hefore him that 12 per cent, was a 
fair allowance to the défendants for their gênerai expense crédit, and 
Mr. Bishop, from the proof before him, allowed 12 7-8 per cent, for 
thèse average expenses. Without discussing, which, it Beems to me, 
it would not be profitable or material at this stage of the case to do, 
the question as to who had the burden of proving the crédit to be al- 
lowed défendants from the gross proceeds of their sales in order to dé- 
termine their profits, it is sufficient to say that the conclusions of the 
two masters as to the percentage of this gênerai expense account are 
so nearly alike that 1 am fully content to allow their findings in this 
regard to stand. If the testimony before Mr. Bennett was left in any 
respect incomplète or unsatisfactory, by reason of défendants' declining 
to produce papers or books, the complainant could, by proper applica- 
tion to the court, hâve compelled the production of such books; and, 
havïng f ailed to make such application, it is now too late to complain 
on that ground. Both parties submitted before the master such proof 
as they saw fit upon the question of expense, and if either of them 
thought more proof necessary and obtainable, they should hâve ap- 
plied to the court for it in apt time. 

The next objection is in regard to the finding of Mr. Bishop as to 
the priée at which défendants sold volumes 32 to 38, inclusive. He 
found the average price per volume at which the défendants sold the 
infjjinging volumes 32 to 38 was $4.62£, while the plaintiff insists 
that the price, as fixed by the proof of sales of separate volumes, and 
défendants' catalogue of priées, should hâve been found much higher. 
I hâve examined the proof, and am content with the master's find. 
ing in this regard. As I hâve said, in regard to Mr. Bennett's find- 
ing, it is impossible to détermine from the évidence the exact average 
price per volume, and also impossible to détermine the exact price at 
which défendants sold each infringing volume. The master seems to 
me to hâve carefully considered ail the proof before him, and, I think, 
has fairly approximated to the truth. 

Upon the accounting the défendants claimed, as part of the expense 
of producing the infringing volumes, the cost of making stéréotype 
plates, instead of printing the édition from the type. This item is 
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«onceded by the proof to be equal to 50 per cent, of the cost of com- 
position ; that is, if it cost $500 to set the type for a volume, it costs 
$250 more to make stéréotype plates, thus making the plates for the 
volume cost $750. Both masters, on the accounting, rejected this 
item, and allowed only the cost of type-setting, press-work, binding, 
and the cost of materials used in producing the infringing volume, 
and défendants' first exception goes to the refusai of both masters to 
allow them for this expense of stereotyping. I tbink the testimony 
before the masters upon this point shows quite satisfactorily that it 
is now a common practice among publishers of standard books to sté- 
réotype the matter and print from the stéréotype plates ; but it shows 
with equal certainty that stereotyping is merely a convenience to the 
publisher, and not a necessity, and I fully concur with the masters 
"who hâve considered this case that an infringer should not be allowed 
to charge an unnecessary cost against one whose rights he has in- 
vaded. The défendants hâve been found by the decrees in this case 
to hâve been trespassers and wrong-doers in the premises, and should 
not be permitted to charge the complainant with this stereotyping 
expense, which they might, perhaps, hâve properly incurred if they 
had had the lawful right to pnblish thèse volumes. The défendants 
must be held to hâve known at the time they incurred this expense 
that they were wrong-doers, and could not proceed in ail respects as 
though they had a right to publish thèse books, and make their ar- 
rangements to continue the publication aB the demand should arise 
for future éditions, while ail thèse expenses might with entire pro- 
priety hâve been incurred by one who had the lawful right of publi- 
cation. 

The next exception bythe défendants is the refusai of both masters 
to allow the salaries of the several défendants as part of the gênerai 
expense of conducting their business. The proof shows that thepart- 
nership agreement between the défendants contained provisions by 
which each member of the firm was entitled to draw out of the busi- 
ness for his personal expenses and support a spécifie sum per annum, 
and the contention of défendants is that the sum so drawn out by the 
respective partners is part of the gênerai expenses of the firm in con- 
ducting its business, and should be included in order to arrive at the 
percentage of such expenses; but I agrée with the masters that the 
«omplainant is not equitably obliged to contribute to the support of 
the défendants while they are engaged in destroying his property, as 
would be the case if the court should sustain the position of the de- 
fendants in this regard. 

The only case which seems to support the défendants' position in 
this respect is Rubber Go. v. Goodyear, 9 Wall. 788; but that was a 
suit against an incorporated company, and the salaries of its officers 
for conducting its business were deemed part of the proper expenses 
of the company, thus differing, as it seems to me, in principle from 
this case. 
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The next objection by the défendants to the master's report is that 
both masters refused to allow as an item of défendants' expense in 
producing the infringing volumes in question certain sums paid by 
défendants for editing thèse volumes. It seems to me this objection 
is fully met by the decree of the court holding that thèse volumes in- 
fringe the complainant's copyright. It is said that, although the court 
so found, yet the défendants paid quite a considérable sum for edit- 
ing thèse volumes; but neither the masters nor the court can draw 
the line and say how much of this editorial work ought to be paid 
for or allowed. The court has found that the books, as published, 
violated the complainant's copyright, and, bo far as the complainant 
is concerned, it can make no différence whether the défendants hâve 
paid for editing them or not. They might ai well, for the purposes 
of this case, hâve copied the books bodily, without editorial help, as 
to hâve imitated them to the extent found by the court. 

Défendants also except to the finding of the masters as to the av- 
erage selling price of the volumes. I hâve already said, in discussing 
the exceptions of complainant, ail that I deem necessary as to thèse 
exceptions by défendants. 

It is also contended by défendants that Mr. Bennett erredin finding 
that the défendants had made any profit by the publication of volumes 
39 to 46, and insisted that the proof showed they had made no profits 
whatever out of the publication of thèse volumes. Much of the argu- 
ment has already been considered in discussing the item of stereo- 
typing, salaries, editorial work, etc., but it is also urged that Mr. Ben- 
nett erred in not allowing the défendants for the cost of the unsold 
volumes ; the défendants contending that they should be credited for 
the cost of thèse volumes in order to détermine the profits of those 
already sold. 

The decree in the case does not require the défendants to surrender 
thèse volumes to complainant, but merely enjoins the défendants from 
selling them. If the défendants should offer to surrender the volumes 
on hand to the complainant, it would be équitable to require the com- 
plainant to allow the cost of thèse volumes in the accounting; but so 
long as the défendants décline, or, at least, do not offer, to turn thèse 
unsold volumes over to the complainant, it does not seem to me right 
that they should be allowed the cost of producing them. Undoubt- 
edly, the défendants prefer to retain the possession of thèse volumes, 
under the injunction restraining their sale, until they hâve tested the 
questions raised in the case by an appeal to the suprême court, rather 
than surrender them to the complainant, and, so long as they elect 
to do this, it seems to me the finding of the master is correct. 

I hâve thus gone through the exceptions topically, rather than se- 
riatim, and hâve, I think, considered ail the points raised in the nu- 
merous exceptions filed. In regard to the question as to who has the 
burden of proof as to the amount of défendants' profit it seems to 
me that, while the court will not présume that aU the money received 
v.24F,no.ll— 41 
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by a piratical publisher on the sale of hiB books is profit, still, as the 
proof as to cost of producing the work is wholly in the control of the 
défendants, the complainant makes a prima facie case of right to re- 
coverby showing the selling priée, and the usual manufaeturers' cost. 
The défendants, if for any reason they are not content to abide by the 
proof as to ordinary cost of production to the trade, must take the 
burden of showing by their own proof what their actual legitimate ex- 
penses were. 

The complainant's first and second exceptions to Mr. Bennett's re- 
port are sustained, and ail the other exceptions filed by complainant 
and défendants are overruled, and a re-reference ordered to Mr. Ben- 
nett to state the account as to the profits of the resold volumes, un- 
less the parties shall stipulate as to such profits. 



Gbaham v. Geneva Lake Crawford Manuf'g Co. 
[Circuit Court, E. D. Wisoonsin. May 10, 1881.) 

1. Patents for Inventions — Damages for Infringement — License Fee. 

Where a patentée does not désire to retain a close monopoly of his invention, 
the amouri t of the license fee which he has flxed in his dealings with other par- 
ties may be considered a proper compensation in damages, where thecharacter 
of the infringement does not justify exemplary damages. 

2. Same— Nominal Damages. 

Although the questions may be close, still it is manifestly wrong, his inven- 
tion appearing to be valuable, that a patentée should only be allowed nominal 
damages against an infringer. 

3. Same— Agreement to Secuke Introduction op Patented Machine. 

Agreements made to secure the manufacturer an introduction of a patented 
machine are not to be considered as unquaiifled licenses fixing a royalty or 
license fee, which can be accepted a» establishing, within the language of the 
court in Seymour v. McCormiek, 16 How. 480, the average of actual damages 
sustained by a patentée when his invention is used without license. 

4. Same— Rate op Royalty. 

Where a license under letters patent provides for the payment of a royalty of 
five dollars a machine, but subject to a réduction of three dollars if paid 
prornptly, etc., it will, on the question of assessing damages against a third 
party, bè considered as establishing a royalty at the lower rate. 

5. Same — Revoked or Abandoned License. 

Where the question is close, a revoked or abandoned license may De consiaered 
as throwing light upon the value which an inventor has put upon the right to 
manufacture his patented machine. 

6. Same — Allowance op Interest. 

In this case the court reduces the amount reported by the m aster from five 
dollars to three dollars a machine, but allmos interest from the date of the inter- 
locutory decree establishing the patent and the fact of infringement. 

In Equity. 

Banning â Banning, for complainant. 

Flanders & Bottum, for défendant. 
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Dyeb, J. In cases like this the theory of the law is that the com- 
plainant shall recover the actual damages which he has sustained 
by reason of the infringement. In arriving at snch damages it is 
held that where the patentée does not désire to retain a close mo- 
nopoly of his invention, the amount of the lieense fee which he has 
fixed in his dealings with other parties may be considered a proper 
compensation in damages -where the character of the infringement 
does not justify exemplary damages. I hâve examined with care ail 
the cases cited in which the rule just stated is enunciated, and uni- 
formly they are cases where the lieense fee or royalty was fixed with- 
out question by the patentée, and was well established ; and the dif- 
ficulty in the présent case is in determining whether Graham had 
an established price for a lieense, while the défendant was manufact- 
uring and selling its infringing machine, which can be adopted as a 
measure of actual damages within the principle laid down by the au- 
thorities. This is the pinch of the case, and I hâve been not a little 
perplexed to know just what the court should do in disposing of the 
exceptions to the master's report. TJndoubtedly the complainant 
should not hâve his claim reduced to nominal damages. That, I 
think, would be manifestly wrong. Not much satisfactory light can 
be extracted from the Waterman and Waterman & Bloom contracts. 
The two contracts first made hâve been lost, and camiot be produced. 
The one of date January 29, 1870, is in évidence. They ail, accord- 
ing to the évidence, provided for the payment of a royalty of $10 on 
each machine, but they appear to hâve contained various provisions 
and qualifications to cover contingencies, which materially affected 
their character as licenses, by which an absolute lieense fee was fixed. 
The contract in évidence contains numerous conditions, intended, 
evidently, to secure the introduction to public notice and use of the 
Graham invention, and providing for the return to Waterman of cer- 
tain proportions of the royalty upon the happening of certain con- 
tingencies. And I am inclined to look upon ail of thèse agreements 
made with Waterman and Waterman & Bloom as rather partaking 
of the nature of efforts to secure the manufacture of the machine 
and its introduction into public use than as unqualified licenses fix- 
ing a lieense fee which could be accepted as establishing, within the 
language of the court in Seymour v. McCormick, 16 How. 480, the av- 
erage of actual damages sustained by the patentée when his inven- 
tion should be used without his lieense. 

By the arrangement with the Bloomington Company, which was ver- 
bal, it is said that a royalty of $10 was to be paid ; but nothing was 
ever done by that company, and nothing was ever realized by Gra- 
ham. By the agreement with the Wayne Agricultural Company, a 
royalty of three dollars was to be paid, and the lieense included some- 
thing more than the invention in question. Nothing was done under 
thia lieense, and it was afterwards revoked. By the lieense granted 
to the Ann Àrbor Agricultural Company, a royalty of five dollars was 
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to be paid, subject, however, to a réduction to three dollars if the Com- 
pany sbould faithfully perform the contract on its part, and should 
make prompt payments as the contract requires. This license is un- 
derstood to be now in force, and it is evidently the license upon which 
complainant's counsel dépends as establishing a license fee of five 
dollars, and upon which the master also relied in adopting thatamount 
as measuring the complainant's damages. It is to be observed, how- 
ever, of this license that it was granted pending this suit, and therefore 
it can hardly be claimed that it proves a license fee established before 
this case was commenced, and while the défendant was infringing. 
However that may be, the question is whether, if the complainant has 
established a license fee at ail which should govern in the présent con- 
troversy, it may not be said to be three dollars with as much force as it 
may be said to be five dollars. As we hâve seen, the license to the 
Wayne Company provided for a royalty of three dollars. True, it was 
revoked and abandoned, and it has been held that the priée for which 
an inventorin a single instance may hâve sold his rightto certain ter- 
ritory is not a criterion by which to détermine the value of his patent, 
or the damages sustained from its infringement. But in a case like 
the présent, where it is a close question whether it can be said that 
the patentée has established a fixed and positive license fee or royalty 
at ail, it seems to me that this license may be looked at as throwing 
light upon the value which the inventor has put upon the right to 
manufacture his machine, so far as it is to be considered in dispos- 
ing of the présent case. Further, we find that by the license to the 
Ann Arbor Company the royalty of five dollars is subject to be. re- 
duced to three dollars if the company performs its contract, and the 
légal presumption is that the company will perform. Now, in view of 
this state of the case, has not the patentée really established three 
dollars as his license fee as effectually, for présent purposes, as it 
may be said he has established five dollars as such fee, and even more 
effectually? I admit that, upon the facts presented, any course of 
reasoning by which a conclusion may be sought on this question of 
damages is not very satisfactory. In other words, it is not easy in 
such a case as this to détermine what is precisely just and right be- 
tween the parties ; but, on the whole, I hâve concluded to somewhat re- 
duce the amount which the master has allowed. I will put the license 
fee on each machine at three dollars, as, in the light of the évidence 
before me, most nearly measuring or approximating the compensation 
in damages to which the complainant is entitled. And in arriving at 
this conclusion I take also into considération the fact that a large num- 
ber of the machines in question were not manufactured by the défend- 
ant, but were purchased for sale from other manufacturera. 

The master has found that the défendant has manufactured 747 
machines, and has sold 823 machines manufactured by other parties, 
ail of which infringe complainant's patent, making in ail 1,570 ma- 
chines to be included in an estimate of damages. The 216 other 
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machines spoken of in the master's report are not hère considered or 
included. A royalty or license of three dollars on each machine, if 
paid on 1,570 machines, would make an aggregate of $4,710, and on 
that sum I shall also allow interest at 7 per cent, from the date of the 
entryof the interlocutory decree, which was October 11, 1880. Such 
interest amounts to $192.29, so that the total amount to be allowed is 
$4,902.29. To the extent thus indicated the exceptions to the mas- 
ter's report will be sustained, and decree accordingly. 



Note. In the case of Graham v. McOormiok, Northern district of Illinois, 
decided April 17, 1885, unreported, Judge Gkesham confinned a master's re- 
port as to the allowance of three dollars a machine under this same patent, but 
set it aside as to an allowance of interest from the date of the décision sus- 
taining the patent and charge of infringement. The decree entered in the 
McCormick Case amounted to $85,351. 



Bate Befeigerating Co. v. Eastman. 

(Circuit Court, S. D. New York. June 12, 1885.) 

Patents for Inventions — Infringement — Cooling and Distributing Appa- 
ratus— Reissiïe No. 7,643, Cl. 5. 

The flfth claimof reissued Jetters patent No. 7,643, issued to Moses J. Kelly, 
April 24, 1877, for an improvement in air cooling and distributing apparatus, 
when properly conatrued, is not int'ringed hy the apparatus described in letters 
patent No. 226.281, granted to Joseph .1. Coleman on April 6, 1880, for an air- 
cooling and refrigerating apparatus, the refrigerating eifect being produced 
by the compression and expansion of air. 

At Law. 

Dickerson é Dickerson, for complainant. 

John R. Bennett and lioscoe Conkling, for défendant. 

Shipman, J. This is an action at law to recover damages for the 
alleged infringement by the défendant, in the port of New York, of 
the fifth claim of reissued letters patent No. 7,643, issued to Moses 
J. Kelly, April 24, 1877, for an improvement in air cooling and dis- 
tributing apparatus. The original patent No. 44,731, dated October 
18, 18(54, and antedated October 6, 1864, was assigned to the plain- 
tif! on December 21, 1876. By written stipulation between the parties 
a jury was waived, and the action has been tried by the court. After 
ihe plaintiff had rested his case, and after the introduction by the de- 
fendant of two patents, and a decree or order of the circuit court for 
this district dismissing the bill in equity of the présent plaintiffs 
against the présent défendants praying for an injunction against the 
infringement of the reissvfed letters patent which are the subject of 
this action, the défendant moved that judgment be entered for the de- 
fendant upon the ground that, upon the facts as presented, the action 



646 FEDERAL REPORTER. 

could not be maintained. The only question which I shall consider 
is whether the fifth claim, properly construed, includes the apparatua 
which is admitted to hâve been employed and used by the défendant 
on board an English vessel in the port of New York, between the dates 
stated in the complaint, in the manner stated in the written stipu- 
lation. 

The patentée states in the spécification of the reissue and also of 
the original patent that his air-cooling apparatus was "for cooling 
carcasses where hung to cool in slaughtering establishments; cool- 
ing halls, railroad cars, grain-bins, the holds of vessels, and other 
places and apartments in which it may be desired to reduce the tem- 
pérature of the atmosphère by the introduction of cool or cold air." 
In the description of the construction and opération of the apparatus 
the patentée described, with particularity, two forms of chests or ré- 
ceptacles for ice. Certain portions of one form of one box are to be 
filled with ice, and the other form of box is to be kept full of ice, or 
nearly so. The air which enters an aperture in the lower portion 
of the ice-box is cooled by passing through or over the ice in the 
compartment. Over the ice-box are placed what are styled "common 
fanners," inclosed within an air-tight casing, or otherwise directly con- 
nected with a pipe which conducts the cold air from the ice-box, so 
that (the fanners being put in motion by a belt on a pulley, or other- 
wise) ail the air they move is drawn through this pipe. Leading 
from the fanners overhead in slaughtering establishments is a large 
pipe, tube, or conductor. Smaller pipes lead from this tube imme- 
diately over each row of carcasses, and in the small pipes are openings 
from which currents of air issue upon each carcass, as may be de- 
sired. The ice being arrangea in either of the two described ice- 
boxes, or in a described ice-house, in the manner detailed in the pat- 
ent, "and the fanners put in rapid motion, a portion of the air is 
rapidly cooled and forced through the pipe, P, (the pipe connected 
with the fanners,) into any place or apartment to be cooled, and there 
distributed through and from a sufficient number of small perforated 
tubes," so as to properly equalize or equally distribute the air thus in- 
troduced. There are five claims of the reissued patent. I will only 
read the first and fifth. 

"1. In an air-cooler or apparatus for cooling carcasses, etc., the combination 
of a fan-blower, or its équivalent, an ice-chest, or équivalent, and one or 
more pipes or conduits, which equally distribute the air within the place or 
apartment to be cooled, substantially as and for the purpose herein set forth. " 

"5. In an air-cooler or apparatus for cooling carcasses, etc., the combina- 
tion of the fan-blower or fanners, F, the System of tubes T, tt, etc., and the 
jce-chest or depository in either of said forms, as and for the purpose shown 
and represented." 

The fifth claim is substantially like the single claim of the original 
patent. The apparatus which is claimed to infringe the Kelly patent 
is described in letters patent to Joseph J. Coleman, No. 226,281, 
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dated April 6, 1880, for an air-cooling and refrigerating apparatus, 
the refrigerating effect being produced by the compression and expan- 
sion of air. The following description of the apparatus is, in gênerai, 
the description contained in the spécification, but ismuchabbisviaied. 
The refrigerating chamber is between the decks of a vessel, and is for 
the réception of méats. There are two air-compressing cylinders, the 
piston-rods of which are connected to the pistons of the two expan- 
sion cylinders. The compressed air from the compression cylinder 
passes up through a cylindrical vessel or tower, in which it is sub- 
jected to the cooling action of sprays of cold water, and thence the 
compressed and cooled air passes to a similar cylindrical vessel, where 
it is deprived of most of its moisture by passing in contact with a sé- 
ries of perforated plates. The partially dried compressed air passes 
through a pipe to a second drying device, composed of a number of 
horizontal tubes. The air, in its passage through thèse tubes, is de- 
prived of its remaining moisture, and passes through a pipe to the 
expansion cylinder. The expanded air from the exhaust ports of 
thèse cylinders enters chambers so that any moisture which may re- 
main will be converted into snow, and deposited in said chambers. 
The expanded air then passes into a main pipe, and thereafter into 
pipes which extend up the sides of the chamber, and then horizontally 
along the beams ; the air escaping from the open ends of the pipes, 
which are of différent lengths, in order to equalize the distribution of 
the cold dry air throughout the refrigerating chamber. It will be seen 
that in the infringing apparatus the air is not chilled by contact with 
ice, and that it contains no chest or réceptacle for ice in the ordinary 
meaning of those terms. 

The Kelly reissued patent was under careful examination, in 1881, 
by Judge Nixon in the suit of the présent plaintiff against Toffey, but 
as the infringing mechanism in that case contained an ice-ehest filled 
with ice, by contact with which the air was cooled, the important 
question in this case, and which relates to the construction of the 
fifth claim, was not considered by the court. The same facts which 
are hère presented were under discussion before Judge Blatchfobd, 
in 1881, upon a motion for preliminary injunction in a suit in equity 
between the présent parties. It was held that the défendants in- 
fringed the first and second claims of the Kelly reissue. Since that 
time, in view of the effect of the réitéra ted décisions of the suprême 
court, which commenced in the year 1882, upon the subject of reis- 
sues, it is now conceded that thèse claims are undue expansions of 
the original patent, and the contention is narrowed to the claim con- 
cerning which testimony was not presented to Judge Blatchford, and 
which he did not, therefore, pass upon. And it is conceded that the 
fifth claim is to receive the same construction which it should prop- 
erly receive if the original patent had never been surrendered. 

In examining this claim, by the aid of the spécification and the 
state of the art in 1864, it is apparent that the patentee's invention 
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included the cooling of carcasses in slaughtering establishments; 
the cooling of halls, holds of vessels, and other apartments in wbich 
it might be desired to reduce the température of the atmosphère by 
the introduction of cold air; and that this cooling efïect was produced 
by the introduction and distribution of a sufficient quantity of cool or 
cold air through such a number of perforated tubes that the air then 
introduced could be properly equalized, or that the température of the 
apartment be made equable. He desired to cool, not only the holds 
of vessels, but also halls or other apartments to which external air 
was admitted by doors and Windows. The principal thing which he 
had in mind was the cooling of recently slaughtered carcasses of an- 
imais. He did not, however, confine himself to that single object, 
but included the cooling of any apartment, and this was to be done 
by equalizing, throughout the place to be cooled, the air iuiroduced or 
distributed through his System of tubes. The only described or sug- 
gested manner by which the cooling of the air that was to be introduced 
into the apartment was effected was by compelling it to pass over 
and through ice in an ice-chest, by the aid of a blower or fanner. He 
did not, apparently, intend to include, and did not suppose that his in- 
vention was broad enough to include, any method of cooling air which 
existed in the use of scientific means operating in a very différent 
manner from the simple mechanical appliances which he had adopted. 
He therefore did not suggest the possible use of any other means, but 
asked for and obtained a patent for the combination of the fanners, 
F, the System of tubes, T, tt, and the ice-chest or depository in either 
of the foras which he had described. His claim was not so rigid as 
to prevent ordinary mechanical modifications of the apertures, which 
might be on one side or the other side, or on the end of the small 
tubes; or mechanical modifications of the shape and length of the 
pipes themselves. His fanner would include mechanical modifi- 
cations or équivalent deviens by which motion is imparted to air. 
There might be various forms of chest or depository besides the sim- 
ple ones which his ingenuity had suggested; but the language of his 
spécification does not indicate the idea that the invention, as it lay 
in his mind, was so far-reaching as to include any and ail means of 
cooling air which the scientific mind had then made known. 

Although, as a rule, a patent for a combination includes the then 
known équivalents for the respective éléments of the combination, yet 
I cannot conceive thut the claim of the original Kelly patent can be 
properly construed to include, as an équivalent or substitute for the 
described ice-chest, any and ail methods of accomplishing the resuit 
of chilling air which were known atthe date of the patent; the spéci- 
fication or the claim not having given a suggestion of an invention of 
such gênerai character. It is not necessary to inquire whether the 
invention of Kelly could be generalized, or was in fact broad enough 
to bave justified hitn in asking for, when he made his original appli- 
cation in 1864, and in obtaining, a patent for any ice depository or its 
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équivalent, — meaningby theterm"equivalent"any then known method 
or apparatus for cooling air and removing moisture, which might con- 
sist of cylinders for compressing and expanding air, and condensing 
coil and air-pumps; and whether, therefore, under the theory of re- 
issues which prevailed until a comparatively récent date, courts were 
not justified in construing a claim in a reissue for any ice-chest to 
inelude such a substitute; for the original patent shows that the ap- 
plication which he did make and which he intended to make was for 
a patent of a much narrower character. He described the invention 
and only the invention which is contained in the claim, and which, so 
far as it relates to the ice réceptacle, was the ice-chest or depository 
in either of the described forms, — meaning a chest for the réception 
of ice as the cooling agent. His claim aptly describes the same in- 
vention which was described in the spécification, and an invention 
"complète in itself." The omission to make a broader claim, not 
being the résuit of inadvertence, accident, or mistake, as those terms 
are now defined, could not becorrected bya reissue, and cannot now 
be corrected by expanding the original claim so as to inelude that. 
which makes the new claim of the reissue invalid. If, as is declared 
in Matin v. Hanvood, 112 U. S. 354, S. C. 5 Sup. Ct. Eep. 174, "a pat- 
ent for an invention cannot be lawfully reissued for the mère purpose 
of enlarging the claim, unless there has been a elear mistake, inad- 
vertently omitted, in the wording of the claim," such original claim 
cannot be enlarged by construction so as to inelude wuat was inten- 
tionally, and not inadvertently and by mistake, omitted. 

It is unnecessary, under this construction of the fifth claim, even if 
an examination of the testimony of Mr. Brevoort and Prof. Mortor 
was proper upon this motion, to examine the question whether, if the 
ice-chest, in either of its forms, meant any ice-chest, that term would 
inelude any réceptacle or mechanism in and by means of which air 
was chilled by any mechanical or chemical instrumentality known at 
the date of the patent, or to further consider whether the Coleman 
mechanism was known at the date of the original Kelly patent in any 
other than the broad sensé that compression and expansion cylinders 
were known, by means of which, and the force-pumps connected there- 
with, air was chilled; or other important questions, which hâve re- 
ceived, as they deserve, the earnest attention of the counsel in the 
case. 

The motion is granted, and let judgment be entered for the défend- 
ant. 
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Eclipse Windmill Co. ». Woodmanse Windmill Co. and others. 

(Circuit Court, N. D. Illinois. July 27, 1885.) 

1. Patents for Invention— Eclipse WiNDMrn,— Noveltt— Xnpringement. 

Reissued patent No. 9,493, issued December 7, 18S0, to William H. Wheeler, 
and reissue No. 6,101, granted to B. & D. C. Stover, on October 27, 1884, for im- 
provements iu windmills, held not void for want of novelty, and claim 1 of 
No. 9,493, and claims 3, 4, 5, and 6 of 6,101, infringed by the mill manufact- 
ured and sold by the Woodmanse Windmill Company. 

2. Same — License not Transférable. 

A license by a patentée to use lus invention is personal to the licensee, and 
not transférable to a third party. 

In Equity. 

Hill é Dixon, for complainant. 

Cobum & Thatcher, for défendant. 

Blodgett, J. This is a bill to restrain an alleged infringement, 
and for an accounting, as to reissued letters patent No. 9,493, dated 
December 7, 1880, issued to the complainant as assignée of William 
H. Wheeler, the original patent having been granted to William H. 
Wheeler, October 20, 1874, for "an improvement in windmills;" and 
also as to reissued letters patent No. 6,101, granted to E. & D. C. 
Stover on October 27, 1884, the original patent having been granted 
to said parties on December 3, 1872, for an improvement in wind- 
mills; the infringement being charged as to the first claim of patent 
No. 9,493, and the third, fourth, fifth, and sixth claims of patent No. 
6,101. The défenses interposed are: (1) That the patents in ques- 
tion are void for want of novelty; (2) that the défendants do not 
infringe; (3) that the défendants are using the said patents by the 
license and authority of complainants and the original patentées. 

The main controversy is as to the validity of reissued patent No. 
9,493. Both the inventions in question are déviées applicable to that 
class of windmills in which a flexible tail-vane or rudder is employed 
to carry the wind-wheel more or less out of the wind, as the velocity 
increases or diminishes, for the purpose of maintaining the mill at a 
uniform rate of speed, or of stopping its motion entirely; and the 
Wheeler device consists of a weighted arm arranged at one side of the 
vertical or horizontal axis of the windmill, for the purpose of counter- 
acting the latéral strain on the vertical axis of the wind-wheel, when 
the latter is carried obliquely to the wind, and in increasing the force 
of the counterbalancing weight in proportion as the strain upon the 
vertical axis of the windmill is increased; or, as it is now popularly 
known and described in the art, a counterbalancing weight of vary- 
ing résistance. In ail windmills in which a flexible tail-vane or rud- 
der is employed, by means of which the wind-wheel is turned out of 
the wind, some mode of initiating the turning of the wheel from its 
direct front to the wind, so as to carry it around out of the wind, has 
been found necessary; and in the first practical windmill of this 
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kind which was constructed, this initial motion was obtained by a 
side vane which caiiBed a heavier pressure of the wind upon one side 
of the wheel than was received upon the other, whereby, when the 
wind reached a certain pressure or velocity, the wheel wonld swing 
lateraiïy around so as to bring itself parallel to the wind. The opér- 
ation of this deviee was unsatisfactory, for the reason that the side 
vane operated too abruptly, and frequently swung the wheel entirely 
out of the wind, when it was not désirable to do so, but was rather 
désirable to swing it only partly out of the wind, so as to relieve the 
wheel of a portion of the pressure; and the Wheeler deviee, now in 
question, consisted of the arrangement of a lever, weighted at the ex- 
trême end, and so fixed to the operative parts of the deviee as that, 
when at rest, and when the wheel faced the wind, the lever hung sus- 
pended with the weight at its lower end, but when the wheel com- 
menced to swing out of the wind, the lever began to rise in the arc 
of a circle from a vertical to a horizontal position, and, as it so raised, 
the weight at its further end, by its increasing leverage, as it swung 
in the arc, increased the résistance to the swinging of the wheel, and 
therefore resisted, or prevented, tbe en tire swinging of .the wheel out 
of the wind, unless the pressure of the wind increased. The main 
feature of tbe Stover deviee consists in adjusting the wind-wheel at 
an angle to its axis, and to the line of the jointed tail-vane, so that 
the wheel could itself, on an increase of the wind, initiate its own 
swinging motion out of the wind ; and the various claims of the Stover 
patent, charged to be infringed, hâve référence to this feature. 

A large number of prior patents for windmill devices are cited 
as anticipating the devices covered by thèse two patents, but, after a 
careful examination of them, I do not find that they can be said to 
anticipate either of the devices covered by the complainant's patents. 
Many, if not ail of them, show weights, but they are not weights which 
are so arranged or adjusted as to increase the résistance as the wheel 
moved away from the wind, or diminish it as the wheel swung back 
to face the wind. I feel compelled to say, after a careful examination 
of the arguments of counsel, and the various illustrations presented, 
that it seems to me the proof is full and satisfactory to the point 
that William H. Wheeler was the first to apply to a practical wind- 
wheel the idea of a weight of varying résistance to regulate the swing- 
ing of the wheel out of or into the wind; and that the Stover patent 
was the first to show the mode of initiating the swinging of the wheel 
out of the wind, in wind-wheels, where the jointed tail-vane was used, 
by setting the wheel at an angle with its own axis. I must therefore 
find that the défense of want of novelty is not sustained by the proof. 

As to the question of infringement, there can be no doubt that the 
defendant's deviee is not only a weight of varying résistance, but it is 
so nearly the exact counterpart of that of the Wheeler deviee as to 
bardly hâve any other feature than a mère mechanical change. What- 
ever there is in it différent from that of the complainant's deviee 
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covered by the Wheeler patent is merely mechanîcal, and not such a 
change as évades contribution to the owners of the Wheeler patent. 
The proof also shows that the défendant sets its wind-wheel at an 
angle with the line of the tail-vane for the purpose of initiating the 
swinging out of the wind, instead of using the side vane, or any other 
device, to aecomplish that purpose. 

As to the claim that the défendant is using the device in question 
by the license of the complainant, or the original patentées, it ap- 
pears from the proof that about September 11, 1874, the Eclipse 
Windmill Company, complainant in this case, was carrying on bus- 
iness as a manufacturer of windmills at Beloit, Wisconsin. E. & D. 
C. Stover were carrying on the same business at Freeport, in this 
state, and Harrison Woodmanse was also engaged in the same man- 
ufacture at Freeport. The Stovers were patentées and owners of 
certain patents pertaining to windmills, and h ad given a license to 
Mr. WoodmanBe to use their patents in his business. William H. 
Wheeler had an application pending before the patent-office for a 
patent for his device, covered by the patent of October 20, 1874; and 
the Stovers trad also pending before the patent-office an application 
for a patent on a kindred device, and an interférence had been de- 
elared between them. On the eleventh of September an agreement 
was made by which the Stovers admitted that Wheeler was the prior 
inventor of the device covered by his application, and a settlement of 
the controversy involved in the interférence was made between the 
parties. At the same time a license was issued by Wheeler to the 
Stovers, authorizing the use by them and their licensees of the device 
covered by bis application for the patent now in question, which 
license was confirmed by Wheeler after the issue of his patent; and 
about September 22, 1874, a large number of windmill manufactur- 
era, among whom were the Eclipse Windmill Company, William H. 
Wheeler, Harrison Woodmanse, and the Stovers, foruied an associa- 
tion for the purpose of protecting the windmill interests and patents 
in which they were respectively interested, by which it was agreed 
that each party to or member of the association might use so much 
of the patents owned by the other members as was necessary in build- 
ing their respective mills as then constructed, so long as the associa- 
tion should continue in existence. It is conceded that the license of 
the Stovers to Harrison Woodmanse was not in force at the time this 
suit was commenced, nor at the time of the infringement now coni- 
plained of. The proof also shows that the présent corporation, the 
Woodmanse Windmill Company, was organized about June, 1881, 
and that the only color of authority or license that said corporation 
hàs for using thé patent in question is an assignment from Harrison 
Woodmanse to said corporation of ail his right to use said patent. 

The proof also shows that while the Windmill Protective Associa- 
tion, formed in September, 1874, may still hâve a nominal existence, 
yet a large number of its members, including Wheeler and the près- 
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ent complainant, witlidrew therefrom several years since, and the as- 
Booiation can hardly be said now to continue in existence as it was at 
the time the agreement for interchangeable use of the patents of the 
respective members was made. But, without référence to that ques- 
tion, I think it is sufficient to say that the law is well established that 
a license by a patentée is personal to the licensee, and not transfér- 
able, and that Harrison Woodmanse could not clothe the présent de- 
fendant with any authority to use the patents in question by virtue 
of his membership in the Windmill Protective Association. Troy 
Iron é Nail Factory v. Corning, 14 How. 216; Curt. Pat. § 213. 

The bill in this case charged the infringement by défendants of sev- 
eral other patents besides the ones which I hâve considered, but, upon 
the hearing, ail the infringements charged were abandoned except the 
two patents now mentioned. No question can arise as to the validity 
of the reissue of this patent, because the claims alleged to be infringed 
in this case are the same as the claims in the original patent. The 
court therefore finds that the défendants hâve infringed the first 
claim of reissued patent No. 9,493, and the third, fourth, fifth, and 
sixth claims of reissued patent No. 6,101, and a référence to a mas- 
ter will be ordered to take an account of the damages; and the bill 
is dismissed for want of equity as to the other patents mentioned 
therein. 



The Makathon v. The Andkew Hicks. 
(District Court, D. Massachusetts. August 4, 1885.) 

COIATSTON — StBAM-ShIP AND BaIÏK — ATLANTIC OCEAN — FOO — SPBED — FOG- 
HORN. 

A speed by a steam-ship of 10^ knots an hour in a dense fog is immoderate 
even in mid-ocean. Steam-ship held liable ior collision with whalmg bark. 

In Admiralty. 

Geo. Putnan, for the Marathon. 

G. T. Russell and G. T. Russell, Jr., for the Andrew Hicks. 

Nelson, J. Thèse are cross-libels for a collision between the Cun- 
ard steam-ship Marathon and the whaling bark Andrew Hicks, of 
New Bedford. The collision occnrred in a thick fog in the Atlantic 
océan, in latitude 50 deg. 31 min. N., longitude.22 deg. 51 min. W., 
at about 5 o'clock of the afternoon of July 1, 1882. The wind was 
light, from the south-west, and the sea smooth. The Hicks was cruis- 
ing for whales. She was close-hauled on the starboard tack, her 
course being S. S. E. The Marathon was on a voyage from Liver- 
pool to Boston. Her course before the collision was W. by N. She 
heard and saw nothing of the Hicks, and took no measures to avoid 
her, until they were so close together that the collision was inevita- 
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ble. The Hicks struck the Marathon end on, upon the starboard 
bow. The Marathon suffered considérable damage, but the injuries 
to the Hicks were so severe that she was obliged to return to port, and 
her voyage was broken up. The charge against the Marathon is that 
she was going at an immoderate speed. I am of opinion that this 
«harge is fully sustained by the évidence. The maximum speed of 
which she was capable was between 12 and 13 knots. Her average 
sea-speed, in good weather, was from 11 to 12 knots. Just before 
the collision she was running at the rate of 10|- knots. The fog was 
so thick that an approaching vessel could not be seen twice her length 
off. Such a rate of speed in such a fog must be pronounced immod- 
erate, even in mid-ocean. The fault attributed to the bark is that 
she failed to give signal of her approach by Bounding a proper fog- 
horn. That her horn was blown constantly for some time before the 
collision does not admit of a doubt. The évidence of the men on the 
bark is clear and positive on the point. I see no reason not to be- 
lieve their statements. At least one blast of her horn was heard 
on the steam-ship before she came in sight. The horn was of the 
usual dimensions, and such aB is always carried by vessels of her 
class. I do not think any fault is sïiown on the part of the bark. 

In the suit against the Marathon, an interlocutory decree is to be 
entered for the libelants ; the libel of the Cunard Steam-ship Com- 
pany against the owners of the Hicks is to be dismissed, with costs. 
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The Pottsville. 

The James H. Moore. 

[District Court, D. Massachusetts. August 7, 1885.) 

collisïok— vlneyakd sound— steamer and schooner— foo— torch— mutual 
Fault — Damages. 

On examinât ion of the évidence, fc«M,that thesteam-ship Pottsville was nég- 
ligent in running at full speed in a dense fog in such a thoroughfare for ves- 
sels as Vineyard sound, and in failing to stop and reverse when the fog-horn of 
the schooner James H. Moore was first heard, and that the schooner was also 
négligent in not exhiblting a torch, and that the damages should be divided. 

In Admiralty. 

J. G. Dodge é Sons, for the James H. Moore. 

R. Stone, for the Pottsville. 

Nelson, J. This collision occurred in Vineyard sound, three miles 
west of WeBt Chop, on the evening of the seventeenth of August, 1884. 
The wind was moderate from W. S. W., with thick fog. The schooner 
James H. Moore was on a voyage from Perth Amboy to Boston with 
a cargo of coal. She was under mainsail, foresail, and jib, with the 
wind directly aft. She was makingfrom five to six knots. The Potts- 
ville, a large sea-going steam-sbip, was on a voyage from Salem to 
Philadelphia, light. Her course after passing West Chop was paral- 
lel with and nearly opposite to that of the Moore. She was going at 
full speed, from nine to ten knots. When the two vessels were from 
one-ninth to one-eighth of a mile apart, the fog-horn of the schooner 
was heard by the lookout on the steamer, and reported to the pilot; 
and was also heard in the pilot-house. The sound seemed to those 
on the steamer to corne from over the port bow. By the master's 
order, the wheel of the Bteamer was put hard to port, to pass the 
schooner on the port side. The speed of the steamer was also reduced 
to one bell. Almost immediately afterwards, within a very short 
interval of time, the schooner's lights were seen by the steamer's 
lookout through the fog and reported. The steamer's engine was 
then put full speed astern, but too late to avoid the collision. She 
st'ruck the schooner on her starboard side, a few feet abaft the fore- 
rigging, cutting her down to the water's edge, and sinking her almost 
instantly. The crew escaped in the boat, and were taken on board 
the steamer. The lookout of the steamer was killed by the failing of 
the foretop-mast, pulled down by the rigging of the schooner. 

The error of the Pottsville was twofold. Driving the steamer at 
full speed in a dense fog, in such a thoroughfare for vessels as Vine- 
yard sound, was a violation of the twenty-first sailing rule, which re- 
quires steam-vessels to go at moderate speed in a fog. Second, the 
failure to stop and reverse when the fog-horn was first heard, violated 
the same rule, which reguires a steam-vessel, when approaching an- 
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other vessel so as to involve risk of collision, if necessary, to stop 
and reverse. The immédiate cause of the collision was evidently the 
mistake of the lookout and master of the Pottsville, who, deceived by 
the sound of the fog-hom, apparently heard on the port bow, sup- 
posed the approaching vessel was coming on the port side, when, in 
fact, she was directly ahead, or on the starboard bow. The difficulty 
of distinguishing in a fog the exact direction from which sound pro- 
ceeds, is well known to navigators, and this fact should hâve been 
taken into account by the master of the Pottsville. This he f ailed to 
do, and consequently his port wheel drove the steamer directly upon 
the Bchooner. The exact position of the approaching vessel could 
not be known, and hence there was risk of collision. In such a sit- 
uation it was not sufficient merely to slacken speed. He should hâve 
stopped and reversed. If he had done this, the collision would, in 
ail probability, hâve been avoided, or, at least, the damage would 
hâve been greatly diminished. 

The charges against the Moore are that she changed her course, 
and did not show a torch. I do not think the first charge is proved, 
but it is admitted that no torch was shown. Her reply is that there 
was not time to show a torch, and that it would hâve done no good. 
There certainly was not time after the Pottsville's lights were first 
seen, but counting from when her fog-whistle was heard from over 
the starboard bow, which was several minutes before the lights came 
in sight, there was plenty of time. It is quite possible that a torch 
shown on deck would hâve been seen sooner than the schooner's lights. 
In that case the Pottsville's engines would hâve been reversed sooner, 
and at least the force of tbe blow and the conséquent damage would 
hâve been diminished. I think thiB case must be governed by Judge 
Lowell's décision in The Hercules, 17 Fed. Bep. 606. 

There must be a decree for the libelants in each case, the damages 
to be divided. 
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Endt v. Commercial Fire Ins. Co. of New York. 

{Circuit Court, 1). California. August 17, 1885.) 

1. Removal op Cause — Diversity op Citizknship mubt Exist When. 

A suitcannot be removed fromastate court to a national court on theground 
of citizenship, under the act of 1875, unless the requisite citizensbip of the par- 
ties existed both when the suit was commeuced and at the lime of flling the 
pétition for removal. Qibsou v. Bruce, 108 U. S. 562, S. C. 2 Sup. Ct. Rep. 873, 
and Houston & T G. By. Co. v. Shirley, 111 U. H. 360, S. C. 4 Sup. Ct. Rep. 472, 
r^llowed. 

2. Same— Amendment op Pétition". 

McNaughlon v. South Pue. U. R. Co. 19 Fed. Rep. 883, followed as to right to 
amend pétition in circuit court to show diversity of citizensbip, and held, that 
where the state court bas refused to order the removal of a cause on détective 
pétition, an amendment is not a matter of right, and will not be permitted. 

On Motion to Amend Pétition. 

Crittenden Thornton, for the motion. 

Eagon é Armstrong, contra. 

Sawyer, J. A suit cannot be removed from a state court to a na- 
tional court on the ground of citizenship, under the act of 1875, un- 
less the requisite citizenship of the parties existed both when the suit 
was commenced and at the time of filiug the pétition for removal. 
Gibson v. Bruce, 108 U. S. 562; S. C. 2 Sup. Ct. Kep. 873; Houston 
é T. G. Ry. Go. v. Shirley, 111 U. S. 360 ; S. C. 4 Sup. Ct. Eep. 472. 
The record in this case does not show the proper citizenship of plain- 
tiff at the time of the commencement of the suit, and the state court 
therefore properly refused to make an order removing the cause. 

Plaintif asks leave to amend his pétition in this court in Buch 
manner as to show the proper citizenship of the parties to give juri- 
diction. In McNaughton v. South Pac. G. R. Go. 19 Fed. Eep. 883, 
doubt was expressed as to the authority of the court to allow such an 
amendment, notwithstanding the ruling to the contrary in some cir- 
cuits, and the inconvenience of the practice pointed out. But, con- 
ceding the authority, it was held that such an amendment is not a 
matter of right, but a matter resting in the sound discrétion of the 
court, and ought not to be permitted. 

This court is still satisfied with that ruling, and will adhère to it 
until overruled by higher authority. As shown in the case cited, 
great embarrassments might resuit from such an amendment, as, after 
an amendment in the United States circuit court, the records of both 
courts would show jurisdiction. The suprême court has settled the 
point that the state court is not required to let go its hold upon a case 
till a proper cause for removal is shown by its record. This being 
so, upon an amendment in the circuit court both courts might regu- 
larly proceed to render final judgments that might be différent, or 
even be opposed, and there be no error disclosed by the record of 
either court upon whieh the judgment could be reversed. 

The amendment of the pétition is denied, and the cause remanded, 
with costs. 

v.24F,no.l2— 42 
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Consolidated Bunging Apparatus Co. v. American Pbooess Fer- 
mentation Co. 

{Circuit Court, M. D. Wisconain. August, 1885.) 

Equity Practiok — Dockbt Fee — Rbv. St. $ 824 — Case Discontinued. 

No docket fee is taxable in a suit in equity voluntarily discontinued by the 
complainant before any hearing, either interïocutory or final. 

In Equity. 

Banning & Banning, for complainant. 

Cotzhausen, Sylvester, Scheiber d Sloan, for défendant. 

Dyer, J. This is a suit in equity ; and after issue joined by bill, 
answer, and replication, but before the taking of any proofs, and with- 
out the détermination of any question in the case by the court, the ' 
complainant voluntarily dismissed its bill. In the taxation of costs, 
the défendant contends that it is entitled to an allowance of a docket 
fee of $20 under the first clause of section 824 of the Eevised Statutes. 
I hâve examined ail the décisions that bear upon the question, and 
fully agrée with the conclusions announced in Coy v. Perkins, 13 Fed. 
Eep. 111, by Mr. Justice Gray and Judge Lowell, and concurred in 
by Judge Nelson, and with the ruling in Yale Loch Manufg Co. v. 
Colvin, 14 Fed. Rep. 269, made by Judge Wheeler. The docket fee 
of $20 is only taxable in a Buit in equity "on final hearing." What 
constitutes a final hearing within the meaning of section 824 is clearly 
and most satisfactorily shown by Mr. Justice Blatchford in Wooster 
v. Handy, 23 Fed. Eep. 52, and by the cases cited in his opinion. 
There was no such hearing, nor, indeed, any hearing, in this case. 
The taxation of a docket fee of $20 musttherefore be disallowed. No 
docket fee whatever is given by the statute in a suit in equity volun- 
tarily discontinued by the complainant, as this suit was, before any 
hearing, either interïocutory or final. 



Ozark Land Co. v. Léonard and others. 

{Circuit Court, E. D. Arkamas. May, 1885.) 

Injonction — Not Suspended bt Supersedeas. 

A decree granting an injnnction ia not nullified or suspended by an appeal 
to the suprême court, though ail the réduisîtes l'or a mpersedean are coinplied 
with. 

In Equity. 

John B. Jones, for plaintif. 

T. W. Brown and 0. P. Lyles, for défendants. 
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Caldwell, J. The défendants, by 0. P. Lyles, their solicitor, tend- 
ered an appeal-bond in this case, and stated that the penalty of the 
bond was sufficient to cover the value of the timber on the lands in 
controversy, and prayed the opinion of the court as to whether the de- 
fendants, upon the approval of the bond, would hâve the right to eut 
and remove the timber from the lands in controversy, notwithstand- 
ing the injunction contained in the final decree perpetually enjoining 
them from so doing. The injunction is not nullified by the appeal. 
The Bupreme court say: 

"Neitheran injunction, nor a decree dissolving an injunction, passed in 
a circuit court, is reversed or nullified by an appeal or writ of error before 
the cause is heard in this court." Slaughter-Jiouse Cases, 10 Wall. 273. 

This doctrine is reaffirmed in Hovey v. McDonald, 109 U. S. 150, 
S. C. 3 Sup. Ct. Eep. 136, where the court say: 

"It was decided that neither a decree for an injunction nor a decree dis- 
solving an injunction was suspended in its effects by the writ of error, though 
ail the requisites for a super&edeas were complied with. " 

In the last case cited it is said the power undoubtedly exista in the 
circuit court, if the purposes of justice require it, to order a contin- 
uance of the status quo until a décision by the appellate court, and 
that equity rule 93 was adopted in récognition of this power. If 
no order was made by the court on the subject, the injunction would 
remain in force against the défendants, notwithstanding the appeal. 
But, to prevent any misconception on the subject, the order approving 
the bond will state that the appeal is not to suspend the injunction. 
This is proper, because for the court to permit the appeal to super- 
sede the injunction, and the défendants to go forward and eut the 
timber on the land in controversy, would be to take from the plain- 
tiff the fruits of its decree. The land is only valuable for its timber. 
If the défendants are allowed to eut and remove the timber, and the 
decree should be affirmed, the plaintiff, while nominally successful, 
would, in reality, lose the subject-matter of the litigation, which would 
go to the défendants. 

It is said that in case the decree is affirmed the défendants and 
their sureties would be liable on the supersedeas bond to the plain- 
tiff for the value of the timber eut. Conceding, but not deciding, 
that this would be so, then the resuit of a suspension of the injunc- 
tion on the défendants would be, in effect, a sale by the court, at a 
price to be hereafter fixed by the verdict of a jury, of the timber on 
the land to the défendants, without the consent of the plaintiff. This 
is a case where the status quo should continue until the case is de- 
cided by the appellate court, and an order will be entered to that ef- 
fect. This will préserve the rights of both parties. 
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Ozark Land Co. ». Léonard and others. 
(Circuit Court, E, D. Arkansas. April 20, 1885.) 

1. Deciîee by Dbfault — Not Set Asidb, whkn. 

When a demurrer to the bill lias been overruled, and a final decree is after- 
wards regularly rendered by default for want of an answer, the decree will not 
be set aside without a satisfactory showing that the défendant has a meritorious 
défense. 

2. Inconsistent Défenses in Equity— Efpect of. 

It is a rule in equity that where a défendant sets up by his answer under oath 
two inconsistant défenses, tlie resuit will be to deprive him of the benefit of 
either; and this rule applies to an answer under oath read as an affidavit of 
meiiis, on a motion to set aside a decree rendered by default, and the decree will 
not be set aside where the affidavit sets up two flatly inconsistent défenses, as, 
for example, where one défense relied on is a tax litle, in the défendant, to the 
lands, and the other is that the lands are and always hâve ueeu ihe property of 
the United States. 

In Equity. On motion to set aside a decree rendered by default, 
and permit défendants to answer. 

John B. Jones, for plaintiff. 

T. W. Brown and 0. P. Lyles, for défendants. 

Caldwell, J. The object of this suit is to quiet the title of the 
lands described in the bill. The bill allèges the plaintiff is the owner 
in fee of the lands, which are chiefly valuable for the timber upon 
them; that they are wild and unoccupied; and that the défendants 
set up a claim to the same based on an alleged tax title, which is 
void, and are trespassing on the same by cutting and carrying away 
the timber. The bill was filed December 14, 1883. The défendant 
Léonard was not found in this district, and an order was made on 
the fifth of February, 1884, that he be served in Tennessee, the state 
of his résidence, with a copy of the order requiring him "to appear 
to the action, and plead, answer, or demur, on the first Monday in 
March, 1884." This order was served on that défendant on the sev- 
enth of February, 1884. The défendants Allen and McEae were 
served with subpœna on the eighth of February, 1884. A demurrer 
to the bill was filed April 2, 1884, which, after argument, was over- 
ruled July 14, 1884. The demurrer raised questions which were de- 
cided in the case of Lamb v. Farrell, 21 Fed. Eep. 5, and in the opin- 
ion filed in this case, and reported in 20 Fed. Eep. 881. It was the 
duty of the défendants, under rule 34, to answer the bill the next suc- 
ceeding rule-day after the demurrer was overruled, which would hâve 
been the first Monday in August. No answer was filed on that day, 
though the défendants had notice that the plaintiffs required the an- 
swer to be filed under the rule. The défendants continuing in de- 
fault, on the sixth of October, 1884, a decree pro confesso was taken 
against them. Notice of the decree pro confesso was given to défend- 
ants' counsel, and no motion to set aside the same, or for leave to 
plead, having been made, on the seventh of November a final decree, 
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upon satisfactory proofs, was rendered. On the twenty-seventh of 
December following, a motion and affidavits were filed to set aside the 
decree, and to permit the défendants to answer, and an answer was 
then tendered. At the suggestion of défendants, final action on thia 
motion was continued from time to time; and on the twenty-fifth of 
Mareh, 1885, the défendants tendered for filing, in case the decree 
was vacated, an amended answer. The motion to set aside the de- 
cree must be overruled for several reasons : 

1. The decree was properly taken after the défendants had been in 
default for a long time. The default was the resuit of négligence. 
The timber on the lands in controversy constituted its chief value. 
The défendants continued to eut and remove timber from the lands 
after the decree, and before they had ever moved to set it aside. They 
continued to trespass upon the land until proceeded against for con- 
tempt. Their only pretense of title to the land is deraigned through 
a sale for taxes, which is void, and there is much in the history of 
the case to justify the suspicion tbat the défendants were not igno- 
rant of the weakness of their title, and that they were merely using 
it to rnake a show and pretense of title, while they stripped the land 
of its timber, and that they were not anxious to bring the merits of 
their title to the test of a judicial examination. 

2. There are no merits in the proposed answers. The state ac- 
quired the lands from the United States under the swamp-land act. 
It is conceded that if the lands did not pass to the state under that 
act, that they are still the property of the United States. One of the 
proposed défenses is that the state procured the title from the United 
States by fraudulently representing that the lands were swamp and 
overflowed lands, when they were not so, and that the lands are still 
the property of the United States. It will be time enough to go into 
an inquiry on that subject when the United States, or some one claim- 
ing by or through the United States, raises the question. If this dé- 
fense is true the défendants hâve no title, for their only pretense of claim 
is a tax title, which confessedly is void, if the lands belong to the 
United States. The proofs and exhibits submitted with the bill prove 
conclusively that the tax sale under which the défendants claim is 
void. It is void for an excessive levy, and because the requisite no- 
tice of delinquency and sale was not given, and for other reasons. 
The answer tendered is evasive and unsatisfactory on this point, and 
fails to show validity or merit in the défendants' title. The amended 
answer tendered to be filed sets up some proceedings had in the cir- 
cuit court of Clay county, under the overdue tax law, which hâve not 
the slightest bearing on the case. The decree in the overdue tax case, 
chiefly relied on, is a nullity. It was rendered the same day the bill 
was filed, without the notice prescribed by the statute, and without 
notice to any one. The plaintifï was not a party, had no notice, 
and did not appear to the action, and for thèse reasons would not be 
.bound by the decree if it were otherwise regular. The other decree 
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exhibited adjudges the tax sales invalid. If the tax sales are void, 
tbe défendants hâve rjo title, and it is not perceived how their case is 
strengthened by a deeree to that effect. If that decree could hâve 
any bearing in the case, it would itself be fatal to the défendants' 
claim. 

3. The answers tendered set up défenses inconsistent with each other, 
viz. : (1) That défendants acquired title through a sale of the lands 
for taxes; and (2) that the lands are andalways havebeen the prop- 
erty of the United States. If they were the property sf the United 
States they were not subject to taxation. "A défendant cannot in- 
sist upon two défenses which are inconsistent with each other, or 
are the conséquence of inconsistent facts. * * * From the cases 
of Jésus Collège v.Gibbs [1 Younge& C. 145,160] anàLeechv. Bailey, 
[6 Price, 504,] above referred to, it is to be collected that where a de- 
fendant sets up by his answer two inconsistent défenses, the resuit 
will be to deprive him of the benefit of either, and to entitle the plain- 
tiff to a decree." 1 Daniell, Ch. PL & Pr. 713. There may be some 
doubt whether this rule should nowobtain, in ail its strictness, where 
the answer is not under oath. In the practice in the courts of this and 
many other states, under the Code, it does not prevail; but the prac- 
tice in equity cases, in this court, is regulated by the equity rules and 
the English chancery practice and not by the Code. The answer and 
amended answer tendered in the case at bar are under oath. They 
are tendered as showing merits, and as a basis for setting aside a final 
decree, duly rendered upon an ex parte hearing on a bill previously 
taken as confessed for want of an answer. The showing made in such 
case should be free from ail deceit and double-dealing, and when the 
answer, which for the purposes of this motion is to be treated as an 
affidavit of merits, sets up two défenses, one of which must undoubtedly 
be false, the défendant discrédits himself by his own pleading, and the 
answer should avail him nothing as an affidavit of merits or other- 
wise. The demurrer to the bill was overruled after full argument 
and considération. Ozark Land Go. v. Léonard, 20 Fed. Eep. 881 ; 
Lamb v. Farrell, 21 Fed. Eep. 5. 

Having been fully heard on the law of the case, and having failed 
to answer within the time required by the rules, and the affidavits of 
merits not being satisfactory, the motion of the défendants to vacate 
the decree, and for leave to answer, is overruled. 
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Clark, Assignée, etc., v. Hezekiah. 
(District Court, E. D. Arkansa». 1885.) 

1. HUSBAND >ND WlFE MAT, IN EQUITY, CoNTRACT WITH BACH OtîIER. 

lndeperdently of the married womati's act, courts of equity regard hus- 
band and wife as distinct persons, capable of contracting with each other, and 
if the husband borrows the wife's money, equity will enforce payment of the 
loan, not only against htm, but as well against bis représentatives, încluding bis 
assignée in bankruptcy. 

2. Wife's Equity to a Settlement. 

The wife of a bankrupt has, in equity, a right in ail cases to an adéquate 
provision out of her own property, and when such property cannot be reached 
by the assignée in bankruptcy of her husband, without the intervention of a 
court of equity, the court wifl compel him to make a compétent settlenvnt 
upon her. This jurisdiction was not abridged by the act of Januarj 11, 1851, 
(chapter 111, Gould's Dig.,) requiring the wife to file a schedule of her statu- 
tory separate property. 

3. Money — Wife not Rbquired to Schedule. 

The scheduling act of January 11, 1851, did not require the wife to schedule 
her money kept in her own possession; and the vecording of a mortgage to 
her was a sufflcient scheduling of the same under the act of December 31, 
1860. 

4. MORTGAGE— FaïLURE TO RECORD NOT PER SE FrAUDULENT. 

The fact that a mortgage, executed by the husband to the wife, was not re- 
corded for 18 inonths, and until after debts had been contracted by the hus- 
band, does not of itself renderit void. 

5. Unrecordbd Mortgage — When not Void under Bankrupt Act. 

A mortgage executed more than six months bufore the commencement of 
proceedings in bankruptcy, and otherwise valid, is not void under the bank- 
rupt act simply because it was recorded less than four months before the com- 
mencement of such proceedings, and after the mortgagor had become insolv- 
ent. 

In Equity. 

The complainant, as assignée in bankruptcy of F. W. Hezekiah, 
filed his bill in equity against the défendant, Agnes Hezekiah, wife 
of the bankrupt, praying that a mortgage on certain real estate, exe- 
cuted by the bankrupt to his wife, might be declared fraudulent and 
void. The facts of the case are admitted, and are as follows: 

(1) That on the ninth day of October, 1871, the défendant, then the wife 
of the bankrupt, had the sum of $2,700, which was her own separate money, 
bequeathed to her by Dr. Fiddes, a relative of hers, then lately deceased at 
Kingston, Jamaica; (2) that she loaned said sum of money to her husband 
on the tenth day of October, 1871, and on the same day her husband, to secure 
said loan, executed to her the mortgage deed in question; (3) that she gave 
the mortgage to her husband immediately after its exécution, in order that 
it might be recorded, and that anything else might be done in the premises 
which might be neeessary, and that she supposed it had been recorded in rea- 
sonable time, and never knew the delay which occurred in filing it for record 
until it had actuallybeen filed; (4) that her husband was not insolvent when 
the mortgage was signed and delivered, but became so prior to the time it 
was filed for record; (5) that the mortgage was filed for record on the sixth 
day of Jane, 1873, and her husband was adjudged a bankrupt on proceedings 
commeuced on the first day of July, 1873 ; (6) that she filed no schedule in 
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the recorder's office of the county, claiming said money or inortgage as her 
separate property. 

M. W. Benjamin, for plaintif! 1 . 

U. M. Rose, for défendant. 

Caldwell, J. Courts of equity uphold and enforce contracts be- 
tween husband and wife, concerning her separate property. "The 
wife may become a creditor of her husband by act3 and contracts 
during coverture, and her rights as such will be enforced against him 
and his représentatives." Story, Eq. Jur. § 1373; Story, Eq. PI. § 62. 
"Courts of equity regard husband and wife as distinct persons, and 
allow them to contract with each other as though they were unmar- 
ried." Woodworth v. Sweet, 44 Barb. 268. The husband may allow 
the wife to retain her separate estate; and if he borrows her money, 
equity will enforce payment of the loan. Woodioorth v. Sweet, 51 N. 
Y. 8. The maxim that equity follows the law, — a maxim which, if 
followed literally, as Mr. Austin well observes, would leave nothing 
for the courts of equity to perform, — never had any application in 
those courts in determining and protecting the separate property 
rights of the wife. The protection of the estate of the wife from the 
opération of the harsh rule of the common law has been a recognized 
head of equity jurisprudence from the earliest times. In that forum 
the wife has always been regarded as a favored suitor when invoking 
ita aid to enforce the just obligations of her husband, and for the pro- 
tection of her separate estate. The husband may be a trustée for the 
wife, and will be compelled in equity to account for any money or 
property belonging to her which he has received. Walker v. Walker, 
9 Wall. 743. And where a husband would be considered a trustée 
for his wife, his assignée in bankruptcy will be held a trustée in like 
manner. Deacon, Bankr. 501; Shelf. Bankr. 388. 

The wife of a bankrupt has in equity a right in ail cases to an ad- 
équate provision out of her own property, and when such property 
cannot be got at by the assignée without the intervention of a court 
of equity, the court will compel him to make a compétent settlement 
upon her. Deacon, Bankr. 501; Shelf. Bankr. 388. And the as- 
signée in this case having invoked the aid of a court of equity to set 
aside a con voyance made by the husband to secure the separate 
money of the wife, if the conveyance should for any reason prove to 
be ineffectuai, the court would compel the assignée to make seulement 
of the whole or part of the mortgage debt upon the wife, according to 
her condition and circumstances. Bisp. Eq. § 109 et seq.; Davis v. 
Newton, 6 Metc. 537; 2 Perry, Trusts, §§ 629, 639; Beeman v. Cowser, 
22 Ark. 429. 

Where, as in this case, the husband engages, atthe time he reçoives 
the separate money of the wife, to repay it, equity will not only en- 
force such contract against him, but as well against his représenta- 
tives, including his assignée in bankruptcy. Re Blandin, 1 Low. 
Dec. 543; S. C. 5 N. B. E. 39; In re Bigelow, 2 N. B. B. (quarto,) 
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170; In re Jones, 14 N. B. E. 125; Jaycox v. Caldwell, 51 N. Y. 
395; Taggard v. Talcott, 2 Edw. Ch.628; Marsh y. Marsh, 43 Ala. 
677; Logan v. Hall, 19 Iowa, 491. 

The bankrupt court is invested with an équitable as well as légal 
jurisdiction, in ail matters pertaining to the administration of the 
bankrupt's estate; and when the wife has loaned her separate money 
to her husband, or he has otherwise become legally or equitably in- 
debted to her, she may prove for such debt against his estate. Re 
Blandin, 1 Low. Dec. 543; In re Bigeloiv, 2 N. B. B. 170; Hil. 
Bankr. p. 288, § 22. And in some of the states the wife may now 
sue her husband at law for her statutory separate money and prop- 
erty, {Jones y. Jones, 19 Iowa, 236; Logan v. Hall, Id. 497; Wilkins 
v. Miller, 9 Ind. 100; Scott v. Scott, Ï3 Ind. 225;) and may enter 
into partnership with him. In re Kinkead, 3 Biss. 405, and note. 

Section 6 of article 12 of the constitution of 1868 recognized the 
absolute right of the wife to retain as her separate property ail real 
and personal property acquired by her either before or after marriage. 
The last clause of the section declareB that "laws Bhall be passed pro- 
viding for the registration of the wife's statutory separate estate, and 
when so registered" it shall not be liable for the husband's debts. 
The gênerai assembly passed no law on this subject aftër the adop- 
tion of the constitution of 1868 and prior to the date of this transac- 
tion. But by the provisions of section 16 of article 15 of the con- 
stitution, chapter 111 of Gould's Digest was continued in force. By 
the provisions of this chapter, the wife might become "seized and 
possessed of any real or personal property by bequest, démise, gift, or 
distribution, in her own right and name, and as her own property." 
To make this provision effectuai against the creditors of her husband, 
the act required the wife to file a schedule of her separate property 
in the recorder's office of the county where she lived. Mrs. Hezekiah 
filed no schedule of the money loaned to her husband, or the mortgage 
given to secure the same, and it is insisted that this omission is fatal 
to her rights. The constitution of the state reversed the rule of the 
common law; coverture no longer invested the husband with the title 
to his wife's property. The schedule required by the act was intended 
to give the world notice of ner rights, n>nd thus prevent her husband 
from obtaining a fictitious crédit on tne îaitti' that he owned H»» prop- 
erty. If notice were not thus given, her property was haoïe ror the 
husband's debts; but the husband could take no advantage of a fail- 
ure to schedule; "he has knowledge of the true ownership, and henc6 
needs no notice." Jones v. Jones, 19 Iowa, 236. 

This act was not intended to abridge the known jurisdiction of 
courts of equity to make a proper settlement ou the wife and enforce 
her just rights against her husband. Its purpose was to relieve mar- 
ried women from the rigorous rules of the common law, now so uni- 
versally condemned as to hâve been superseded, in a greater or lésa 
degree, by statute in ail the states and territories of the Union, and 
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in England. As to what shall be considered separate property of the 
wife, the act goes beyond the rules before adopted in courts of equity, 
and merely enlarges the field for the opération of those doctrines. 
Re Blandin, supra. But the act requiring the wife to schedule her 
Btatutory separate property cannot be construed to extend to her 
money while kept in her own possession. The husband can dérive no 
fictitious crédit from the wife's money when thus kept. It is not, 
therefore, within the reason of the law. Beeman v. Cowser, 22 Ark.' 
429 ; German Bank v. Himstedt, 42 Ark. 62. 

Assuming, but not deciding, that the mortgage falls within the 
scheduling act, the record of the mortgage itselfwas a sufficient sched- 
uling under the act of December 31, 1860, p. 84, and it was recorded 
before the husband was adjudged a bankrupt. The mortgage was 
not filed for record for more than 18 months after its exécution, and 
during this time the debts due some of the creditors of the bankrupt 
were contracted, and the mortgagor became insolvent. It isnot sug- 
gested that the mortgage was withheld from record for any fraudulent 
purpose; on the contrary, the admitted fact is that the wife supposed 
it had been recorded, and the failure to file it for record arose from 
the négligence of her agent, to whom, on its exécution, it was deliv- 
ered in good faith for that purpose. The fact that a conveyance ex- 
ecuted by a husband directly to his wife has not been recorded for a 
year, and until after the debts are contracted by the husband, does 
not of itself render such a conveyance void. Brookbank v. Kennard, 
41 Ind. 339. 

In discussing the effect of a failure to record a conveyance from 
the husband to the wife, Mr. Justice Hunt, in Beecher v. Clark, 10 
N. B. B. 385, says: "If Clark and his wife supposed that the only 
value of record was to prevent the effect of another deed by him, and 
the wife had confidence that he would make no other conveyance, the 
omission to record has no significance." And see Cragin v. Car- 
michael, 2 Dill. 519. The statute of this state provides that a mort- 
gage "shall be a lien on the mortgaged property from the time the 
same is filed in the recorder's office for record, and not before." Sec- 
tion 4288, Gantt's Dig. But though not recorded, the mortgage is 
good between the parties and against the administrators of the mort- 
gagor and his gênerai creditors. Haskill v. Sevier, 25 Ark. 152. In 
the absence of fraud it is immaterial what time may hâve elapsed 
between the date of its exécution and the time it is filed for record. 
The lien is established and becomes effectuai against ail the world the 
instant it is filed, and will prevail over any subséquent conveyance or 
lien. 

But it is urged the mortgage is void under the fourteenth and 
thirty-fifth sections of the bankrupt act, because, though executed 
more than six months before the commencement of proceedings in 
bankruptey, it was filed for record less than four months before the 
commencement of such proceedings, and after the mortgagor had be- 
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corne insolvent. This mortgage was taken as security for a loan of 
money made at the time of its exécution, and would hâve been a valid 
security under the bankrupt act had the mortgagor then been insolv- 
ent to the knowledge of the mortgagee, if the latter (as it is admitted 
to be the case hère) made the loan bonafide and without any fraud- 
ulent purpose. Darby's Trustées v. Boatman's Sav. Inst. 1 Dill. 141 ; 
Cook v. Tullis, 18 Wall. 332; Tiff any v. Boatman's Inst. Id. 376. A 
fiât of bankruptcy is, in légal effect, an exécution in favor of ail the 
bankrupt's creditors. The assignée stands in the position of a judg- 
ment creditor, and may assert ail the rights, and hâve the same re- 
lief in any given case, that a judgment creditor might. Confessedly, 
a judgment creditor, whose judgment •was subséquent to the recording 
of defendant's mortgage, could not, on the facts in this case, success- 
fully attack it, nor can the assignée do so unless the mortgage is ob- 
noxious to some provision of the bankrupt act. That a mortgage exe- 
cuted more than six months before the commencement of proceedings 
in bankruptcy, and otherwise valid, is not void under the bankrupt 
act simply because it was filed for record less than four months be- 
fore the commencement of such proceedings, and after the mortgagor 
had become insolvent, is settled as well as any question can be by the 
authority of adjudged cases. In re Wynne, 4 N. B. E. 5 ; In re Dow, 
6 N. B. B. 10 ; In re Perrin v. Hance, 7 N. B. K. 283 ; Gragin v. Car. 
michael, 2 Dill. 519; Gibson v. Warden, 14 Wall. 244. 

Let a decree be entered dismissing the bill for want of equity. 



Singée Manup'o Co. v. McCollock. 
{Circuit Court, El. D. Arkansat. September 2, 1884) 

1. BTATtJTES— RuXES FOR CONSTRUCTION OF 8TATUTES. 

(1) When an act of the législature admits of two interprétations, one of which 
brings it within, and the other presses it beyond, their constitutional authority, 
the courts will adopt the former construction. (2) In the construction of stat- 
utes the rules of grammar are less important than the intention of the législa- 
ture ; and the sensé and spirit of a statute will prevail over the strict grammat- 
ical construction of its words. (3) A construction will not be put upon a stat- 
ute which will render it nugatory, if it is susceptible of a construction that 
will give it a reasonable opération and effect. 

2. Same — Construction of a Construing Statdte. 

A statute which déclares " that it was and is the intent and meanîng " of a 
prior act to give rédemption f rom sales of land under decrees of chancery courts, 
will not be construed to be an invasion of the judicial function, but will be 
treated as a direct enactment that such prior statute shall, in future, apply to 
sales of real estate undèr decrees in chancery. 

3. Same — Mortgage — Right of Rédemption— Rule of Property. 

The right of rédemption given by statute at the time a mortgage is executed, 
enters into, and becomes a part of, the mortgage contract j it is a rule of prop- 
erty, as obligatory on the fédéral as on the state courts. 
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In Equity. 

È. W. Kimball, for plaint iff. 

Caldwell, J. Under the equity rules, the plaintifï is entitled to a 
final decree of foreclosure of a mortgage on real estate, executed since 
the passage of the act of March 4, 1875. The only question in the 
case is whether the decree shall in terms give the défendant the right 
to redeem the mortgaged premises within 12 months after the sale 
under the decree. Section 2696 of Gantt's Digest, enacted in 1868, 
reads as follows : 

"When any real estate, or any interest therein.is sold under exécution, the 
same may be redeeined by the debtor from the purchaser, or lus vendees, or 
the personal représentatives of either, within 12 months theieaf ter. " 

Other sections provide the mode of making the rédemption. TIub 
section was held not to apply to sales under decrees of foreclosure of 
mortgages. In tins state of the law the législature, on the fourth of 
March, 1875, passed the following act: 

"That it was and is the true intent and meaning of sections numbered two 
thousiind six hundred and ninety-six, (2696,) two thousand six hundred and 
ninety-seven, (2697,) two thousand six hundred and ninety-eight, (2698,) two 
thousand six hundred and ninety-nine, (2699,) and two thousand seven hun- 
dred (2700) should and does apply to ail sales of re&l estate, made and had 
under, and by virtue of , decrees of chancery courts, in the same manner as 
they did to sales under exécutions at law." 

It is said this act is a nullity because it is a législative construc- 
tion of a prior statute, and an invasion by the législative departrnent 
of the government of the functions that belong to the judicial depart- 
ment. It must be conceded that the powers of the three departments 
of the state government — législative, executive, and judicial — are 
clearly separated and sharply defined by the constitution; and under 
this division of power it is unquestionably the function of the légis- 
lature to make, and of the courts to construe, the laws. The judicial 
power cannot legislate, nor can the législative power act judicially. 
But it would hardly be just to impute to the législature passing this 
act the deliberate intention to usurp the functions of the judicial de- 
partment. Such a construction would be hypercritical and captious, 
and législative acts are not to be interpreted by the courts in that 
spirit. When an act of the législature admitsof two interprétations, 
one of which brings it within, and the other presses it beyoud, their 
eonstitutional authority, the courts will adopt the former construc- 
tion. In the construction of statutes the rules of grammar are less 
important than the intention of the législature. And the sensé and 
spirit of the statute prevails over the strict grammatical construction 
of its worda, "for the letter killeth, but the spirit giveth life." This 
is a remédiai statute, and the words of such a statute are always to 
be construed largely and beneficially ; and it is not unusual to extend 
the enacting words of a remédiai statute beyond their literal import 
and effect, in order to include cases within the same mischief. Dwar. 
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St. 64. And a construction will not be put upon a statnte whîcL will 
render it nugatory, if it is susceptible of a construction that will give 
it a reasonable opération and effect. It was not compétent for the 
législature to give this statute a rétrospective opération, so far as re- 
lates to sales under mortgages, (Bronson v. Kinzie, 1 How. 311; Ed- 
wards v. Kearzey, 96 U. S. 595; Brine v. Insurance Co. Id. 627,) and 
if it does not operate prospectively, then it was enacted in vain. It 
was obviously the intention of the législature toapply sections 2696- 
2700, Gantt's Dig., to ail sales under decrees of chancery courts. It 
was compétent for the législature to hâve said this in terms, and the 
act would hâve been effectuai. And when they said "that it was and 
is the true intent and meaning of" those sections that they should 
hâve that effect, they simply meant to assert, as they well might, that 
in future they should hâve that effect. 

An act of congress declared that "the act of March 2, 1867, shall 
be construed to impose the taxes therein mentioned to the first day 
of August, 1870. * * *" It would hâve been compétent for con- 
gress to hâve imposed the taxes in question by an act having a ré- 
trospective opération; but it was contended that the enactment 
quoted was nothing but an unconstitutional effort on the part of con- 
gress to invade the powers of the courts, and to give a construction 
to a prior act of congress of which it was not susceptible. Answer- 
ing this objection, the court, speaking by Mr. Justice Miller, said: 

"But where it [congress] can exercise a power by passing a new statute, 
which maybe rétroactive in its effect, the form of words which it uses to put 
this power in opération cannot be material, if the purpose is clear, and that 
purpose is withi» the power. Congress could hâve passed a law to reimpose 
this tax retrospectively, to revive the sections under considération if they 
had expired, to re-enact the law by a simple référence to the sections. Has 
it done anything more? Has il intended to do anything more? Are we cap- 
tiously to construe the use of the word "construe" as an invasion of the ju- 
dicial function where the effect of the statute, and the purpose of the statute, 
are clearly within the législative function ?" Stookdale v. Insurance Cos. 20 
Wall. 323. 

A later case before Mr. Justice Miller, on the circuit, is on ail 
fours with the case at bar. The act of congress of March 2, 1867, 
(14 St. 426,) impliedly forbade the organization of railroad companies 
in the mode the corporation in question was organized. But by a 
subséquent act of congress, (act of June 10, 1872; 17 St. 390,) it was 
provided that the previous act "shall be construed as having author- 
ized and as authorizing the législative assemblies of the territories 
of the United States, by gênerai incorporation acts, to permit persons 
to associate together as bodies corporate for purposes above named." 
The railroad company, the' legality of whose organization was ques- 
tioned, filed its certificate of organization in 1873, and its organiza- 
tion was légal if the act of 1872 was valid. But it was contended 
that that act only construed the former act, and was ineffectuai for 
any purpose. Mr. Justice Miller, in answer to this contention, said : 
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"It is denied that congress has any right to give a construction to the stat- 
uts which will bind the court, and therefore that act of 1867 remains, and this 
railroad has no compétent organization which will enable it to take subscrip- 
tions to stock. But in a case which came up concerning taxation under the 
internai revenue law, which I decided myself in the suprême court, \_Stook- 
dale v. Insurance Cos. 20 Wall. 323,] a very similar statute, construing a for- 
mer statute, is made the subject of considération, and in that case the court 
held that while it might not be true that rights existing prior to the explana- 
tory or declaratory statute will be affected by that declaratory statute, yet, in- 
asmuch as congress or any législative body has a right to pass a law for the 
future that such a statute shall be held to mean so and so, while it may not 
affect past transactions, it is équivalent to the passage of a statute of that 
character for the future; and, while it is not necessary for us to décide hère 
whether that declaratory statute would affect any contracts or transactions 
prior to its passage, it is sufflcient to say that after its passage it became a 
part of the law of 1867, and it was a déclaration by congress that railroad 
companies might be organized in the manner that this was organized, after 
that period." Stebbins v. Board Co. Com'rs, 4 Fed. Rep. 282. 

The act is effectuai to give rédemption from sales under decrees of 
foreclosure rendered on niortgages executed since its passage. This 
right entered into and became a part of the mortgage contract. It is 
a rule of property, as obligatory on the fédéral as on the state courts. 
Brine v. Insurance Co. 96 U. S. 627. 



Dbeiek v. Continental Life Ins. Co. of Hartford, Conn. 1 
(Circuit Court, D. Indiana. August 14, 1885.) 

1. Life Insurance — False Answers as to Previous Disease — Application, 

how constuued. 

To the questions in an application for insurance whether the applicant had 
"ever had any of thefollowing complaints : * * * Pneumonia, * * * 
spitting or raising of blood, * * * or any diseaseof the lungs," the answer 
was, "No; " and to the question, "What sickness or sicknesses has the party 
had during the 10 years last past?" the answer was, "Noneexcept fever — cure 
perfect;" and to the question, "Is the party now in good health?" the answer 
was, "Yes." Held, that the answers were true, within the meaning of the 
contract, although the insured had on one occasion "spit blood;" the évidence 
showing that he had not had the spitting in such form asto be called a disease, 
disorder, or constitutional vice; and that the question did not require him to 
state every instance of blood-spitting, but only such as amounted to a disease. 

2. Same — Evidence — Statements of Physicians in Pboop of Death Pkivi- 

LEGED. 

Statements in the proof of death, made by the physician of the insured, as 
to the previous complaints and ailments of the insured, are privileged commu- 
nications within the meaning of the Indiana statute, and not admissible to show 
that the answers made to certain questions in the application for insurance 
were false. 

At Law. 

1 Reported by Robertson Howard, Esq. , of the St. Paul bar. 



DREIER V. CONTINENTAL LIFE INS. CO. 671 

U. J. Hammond and John S. Tarkington, for plaintiff. 

Finch & Finch, for défendant. 

Woods, J. Action upon an insurance policy upon the life of Peter 
H. I. Dreier, taken for the benefit of his wife, the plaintiff. By the 
terrns of the policy the application for the insurance was made a part 
of the instrument, and the answers to questions are explicitly war- 
ranted to be true. The défense specially pleaded to the action is 
that certain of the answers to questions in the application were false; 
that to the inquiry, "Has the party had any of the following com- 
plaints: * * * (16) Pneumonia, * * * gpitting or raising 
of blood, (20) any disease of the lungs," the answer was, "No;" and 
that to the question, " What sickness or sicknesses has the party had 
during the ten years last past ?" the answer was, "None, except fever — 
cure perfect;" and to the question, "Is the party now in good health, 
and does he usually enjoy good health?" the answer was, "Yes;" that 
thèse answers were ail, and each severally, false and a breach of war- 
ranty in this : that the insured had been afflicted with pneumonia and 
had had spitting and raising of blood prior to the date of the policy and 
had been afflicted with disease of the lungs. This answer, in so far 
as it is well pleaded, casts upon the plaintiff the burden of proving 
the truth of the answers and warranties in question. Continental 
Life Ins. Go. v. Kessler, 84 Ind. 310. 

It seems to be an established rule that "the application for insur- 
ance must be construed strictly against the insurer." The suprême 
court of Indiana so declared in effect in Pennsylvania Mut. Life Ins. Co. 
v. Wiler, at November term, 1884, reported in Insurance Law Journal 
for May, 1885. By this rule, as indeed by the terrns of the question 
on the subject, there is no warranty in this case that the insured 
never had spitting or raising of blood, but only that he had not had 
the complaint of spitting or raising blood; équivalent to a warranty 
that he had not had blood-spitting in such form as to be called a dis- 
ease, disorder, or constitutional vice. See Connecticut Mut. Life Ins. 
Co. v. Vnion Trust Co. (U. S. Sup. Ct.) Amer. Law Beg. January, 
1885; S. C. 5 Sup. Ct. Bep. 119. 

The answer pleaded, it may be observed, does not allège the ex- 
istence of any such disease or disorder, and therefore really présents 
no issue upon this point. But we will consider the case as if the is- 
sue were made. If the question put to the applicant for the insur- 
ance had been whether or not he had had any spitting of blood, or 
had had any symptom of disease, such as spitting or raising of blood, 
it would doubtless hâve required the disclosure of a single instance 
of blood-spitting. Geach v. Ingall, 14 Mees. & W. 95; S. C. Bigelow, 
Life & Ace. Ins. B. 306; Insurance Go. v. Miller, 39 Ind. 475; and 
Vose v. Eagle Life Ins. Co. 6 Cush. 42, are cases which illustrate 
the distinction, and are in this respect différent from the case now 
presented. See, also, Cushman v. Insurance Co. 70 N. Y. 72, and au- 
thorities eited. 
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The inquiry now is not whether or not there was a misrepresenta- 
tion or a false warranty in respect to a symptom of disease, but 
whether or not the party had actually had the disease, the warranty 
being that he had not; and consequently the single instance of blood- 
raising proved has significance only as an item of évidence tending 
to show the présence, but not itself constituting the fact, of disease 
or disorder. The weight which this évidence should hâve dépends, 
of course, largely upon the circumstances of the occurrence, and of 
other pertinent évidence, if there be any compétent to be considered. 
There is no other évidence relevant to this point and favorable to the 
défense, except certain statements made by Dr. Hadley, physician of 
the deceased, contained in the proof of death furnished by the plain- 
tiff to the défendant company; and thèse statements, it is now in- 
sisted, corne within the rule of privileged communications between 
patient and physician, and therefore cannot be considered. The court 
is inclined to this view. It is clear that Dr. Hadley could not, against 
the will of the plaintiff, if called as a witness, hâve been allowed to 
testify to the facts contained in thèse statements. Pennsylvania Mut. 
Life Ins. Go. v. Wiler, supra; Masonic Mut. Benefit Ass'n v. BecJc, 77 
Ind. 208; Gonnecticut Mut. Life Ins. Go. v. Union Trust Go., supra. 

It is true that by the terms of the policy the plaintiff, in order to 
hâve a right of action, was bound to furnish the company within a 
specitied time "satisfactory proof of the death;" but this did not en- 
title the company to go further, as it seems to hâve done, and require 
of the plaintiff a statement by the physician of his knowledge con- 
cerning the previous complaints and ailments of the deceased, which, 
proximately at least, did not cause the death ; and I see no reason at 
ail why such statements, when so obtained, should become available 
to the company as évidence, in a suit upon the policy, of facts which 
could not be shown by the testimony of the one who made the state- 
ment. The law which déclares communications between patient and 
physician confidential should not be evaded in any such way. 

Thèse statements excluded, the only évidence that remains to show 
that the deceased had, or had had, any disorder or complaint when he 
applied for the insurance, consists in the fact that four years before 
he raised blood on one occasion. The évidence shows that the de- 
ceased was a blacksmith, and had been of strong and robust appear- 
ance, and so continued until some months after the policy sued on 
was issued. The defendant's examining physician, — a specialist of 
noted skill in respect to diseases of the throat and lungs, — after a 
careful examination declared him sound, and to be "A No. 1 risk." 
Upon the particular occasion of blood-spitting in question he had been 
employed for some hours during a hot sunimer afternoon in heating 
and setting wagon-tires, and, in a heated condition, had drank freely 
of cold water. He at once felt ill, went home, took supper, and was 
about to retire, when he remarked that there was "something sait" 
in his mouth, and thereupon two or three times spat out small quan- 
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tîties of blood, which he afterwards said came from hîs lungs. He 
went to consult his physieian, and within a few days went to Wiscon- 
sin, where he stayed about two months, and then returned home well, 
and continued, as before stated, in apparent good health until and 
for some months after the policy of insurance upon his life was is- 
sued. It is not questioned that he died of phthisis pulmonalis. The 
plaintiff testified that he was taken sick with a cold in September, 
and died on the twenty-fourth of November following, the cause of 
the death, as she understood, being quick consumption. 

In the opinion of the court, it cannot be said to appear upon the 
compétent évidence in the case that the deceased made false answers 
to questions in the particulars charged, or in any respect which con- 
stitutes a breach of any warranty contained in the policy and appli- 
cation. The attendant circumstances, corroborated by subséquent 
long-continued health and by the médical examiner's report, strongly 
indicate a transient ratherthan settled cause for the single instance 
of blood-spitting shown to hâve occurred, and there remains in the 
case no évidence to justify a différent conclusion. The expert testi- 
mony in the case was predicated upon hypothèses which are not sup- 
ported by proof . 

The plaintiff is entitled to recover the amount of the policy, with 
interest for two years and three months, — amounting in the aggre- 
gate to $1,135, — with costs of suit. Ordered accordingly. 



(September 10, 1885.) 

Upon Motion for New Trial. 

Woods, J. It is insisted that the court erred in admitting in évi- 
dence the certificate of the examining physieian, and in excluding 
from considération the statements of Dr. Hadley in respect to diseases 
which the deceased had had before his last sickness. Upon the last 
point référence is made to Insurance Co. v. Newton, 22 Wall. 32; 
Walther v. Mutual Life Ins. Co. (Cal. Sup. Ct.) 13 Ins. Law J. 815; 
S. C. 4 Pac. Eep. 413; Campbell v. Charter Oak, etc., Co. 10 Allen, 
213; Moore v. Protection Ins. Co. 29 Me. 97. Thèse cases déclare 
the gênerai proposition that "the preliminary proofs presented to an 
insurance company in compliance with the condition of its policy 
of insurance are admissible as prima facie évidence against the as- 
sured;" but no one of them goes to the extent, either in terms or, as I 
conceive, in principle, of holding that statements by physicians which 
are by statute made confidential become available to the company as 
évidence because found in or connected with the preliminary proofs; 
especially when, as in this case, the statements in question are not 
concerning the last sickness or proximate cause of death. 

In the opinion in Masonic Mut. Ben. Ass'n v. Beck, supra, it is 
conceded or implied that after the death of the patient the pbysicia,n 
v.24F.no.l2— 43 
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may testify at the instance or with the consent of "the party who 
may be said to stand in the place of the deceased;" but this was 
aside or beyond the question presented in that case. And there are 
explicit authorities to the effect that the restriction of the statute can 
be waived only by the one who makes the confidential communication. 
Westover v. Mtna Life Ins. Co. (N. Y. Ct. App.) 1 N. E. Eep. 104; 
Pierson v. People, 79 N. Y; 424; Grattan v. Metropolitan Life Ins. 
Co. 80 N. Y. 281; Boivman v. Norton, 5 Car. & P. 177; 1 Greenl. Ev. 
§ 243. 

It need not, however, be decided in this case whether or not the 
plaintiff might hâve waived the restriction. It is enough to say that, 
by including the statements in question in the preliminary proof s, ghe 
did not consent that they might be used in évidence against her in 
an action upon the policy of insurance. 



Davis v. Chapman. 
[Circuit Court, D. Indiana. August 13, 1885.) 

1. Tax Sale — Indiana Statuts — Title Acquired by Holder of Certificate 

— Statute of Limitations. 

While the statute of Indiana provides that a certificate of sale of realty for 
taxes shall entitle the holder to possession, such certificate does not confer the 
right of possession uniess the sale was regular and valid. And when one 
takes possession under the invalid certificate, he is accountable for rents ; and, 
after receiving rents enough to repay the amount of his bid, penalties, and 
interest, will not be considered as holding a certificate winch, constituting in 
the beginning a mère lien, can grow by lapso of time, under a statute of lim- 
itations, into a title at law, or into a défense against such a title. Barton v. 
McWhinney, 85 Ind. 481, followed, and Ethel v. Batchelder, 90 Ind. 520, dis- 
tinguished. 

2. Bame— JIbbger. 

The lien of a pnrchaser at an invalid tax sale of realty will be merged in the 
fee if that be obtained by the holder of the tax certificate ; and if af terwards 
he lo^e the fee by failure'to redeem from a sherifï's sale of the property, the 
tax lien will not be revived to such extent as to support a running of thè stat- 
ute of limitations, in respect to tax sales, during the time of the merger. 

S. BAME— PUKCHASE BY TENANT IN COMMUN. 

Where a tenant in common, with his own money, purchases the interest of 
his co-tenant at tax sale, but the sale is irregular and invalid, and vests him 
with a lien only upon the property, which by lapse of time may ripen into a 
title, but before that occurs he receives rents sufficient to reimburse him, he 
must apply the rents in that way and not permit the statute to run. 

At Law. 

J. M. Van Fleet and Hill â Lamb, for plaintiffs. 

Harrison, Miller é Elam, for défendants. 

Woods, J. Ejectaient to recover the undivided half of certain town 
lots in Warsaw, Kosciusko county, Indiana. Upon thèse lots are the 
Eirl'gy House and Kirtley House livery-stables; the house and stables 
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being separated by a public alley which divides the lots into two dis- 
tinct parcels. The entire property was owned in 1858 by Joseph 
Popham, and afterwards by one Kirtley, who, before August 28, 1873, 
had conveyed an undivided half to the défendant, Chapman, who still 
owns it, and on that day conveyed the other half to Charles Ford, 
who, on the twenty-second day of July, 1875, mortgaged his inter- 
est to Nelson Davis. This mortgage was foreclosed December 11, 
1875, by order of the Koseiusko circuit court ; and by virtue of the 
decree the interest of Ford was duly sold on the twenty-second day 
of January, 1876, to the plaintiff, Eebecca Davis, assignée of the de- 
cree, who, after the expiration of a year, received a sheriff's deed, 
whereby she obtained a perfect légal title, which she still holds, un- 
less it has been divested or defeated by reason of the facts yet to be 
stated. 

On the eighth day of February, 1875, Ford's half of the property 
was sold to Chapman at tax sale for $196.75, delinquent taxes of the 
years 1873-74, and the usual form of certificate of sale issued to the 
purchaser. The sale was of the undivided half of the entire prop- 
erty, and not of the différent parcels separately. After two years 
Chapman surrendered his certificate and received an auditor's deed, 
and that being defective because not wituessed by the county treas- 
urer, he took a second deed, dated December 30, 1877. On May 1, 
1875, Chapman, being a tenant in common with Ford, claims tohave 
taken exclusive possession of the entire property under and by virtue 
of his certificate of purchase at tax sale, and to hâve continued to 
hold by the same right to the présent time. From the time of taking 
possession as stated, he received of the lessee of the entire property, 
who, it is claimed, attorned to him at that date, rent at the rate of 
$100 per month. It does not appear that, upon taking or while hold> 
ing the possession, he made any open or notorious claim of right hos< 
tile to his co-tenant, or that the co-tenant in fact had notice of his 
hostile intent or claim. On March 18, 1875, Chapman obtained in 
the Koseiusko circuit court a decree of foreclosure against Joseph 
Popham of a mortgage executed by Popham in 1858, upon the entire 
property ; and on October 9, 1875, in the same court obtained a judg- 
ment against Ford upon notes alleged to hâve been given by Ford to 
Kirtley upon the purchase price of the part of the property conveyed 
by Kirtley to Ford, and at the same time obtained a decree declaring 
a vendor's lien upon that part of the property for the amount of the 
judgment; and by virtue of thèse decrees the property described in 
each was duly and separately sold by the sheriff, and bid off by Chap- 
man, who, on November 15, 1875, received, and caused to be re- 
corded, sheriff's deeds made in consummation of the sales. On tha 
seventeenth day of February, 1876, the plaintiff instituted in the 
Koseiusko circuit court an action against the défendant to hâve the 
said decrees, and the sales made thereunder, annulled as against her, 
and on the second day of April, 1880, obtained a decree to that efîect, 
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which remains in force. On May 6, 1880, the plaintiff demandée! of 
the défendant to be admitted into possession and recognized as his 
co-tenant of the property. This the défendant refused. The com- 
plaint in this case was filed May 14, 1884. 

The tax lawof 1872, in force at the time of the tax sale mentioned, 
contains the following provisions: Sec. 199, (in effect,) that two 
or more parcels belonging to one person shall not be sold together, 
but each parcel must be sold separately to the highest bidder. Sec. 
203 : The certificate of sale "shall entitle the holder to the posses- 
sion of the premises therein described." Sec. 250: "No action for 
the recovery of real property sold for non-payment of taxes shall lie, 
unless the same be brought within five years after the date of the 
sale." Sec. 256: "If any conveyance shall prove to be invalid and 
ineffectuai to convey title, the lien which the state had on such land 
shall remain in force, and shall be transferred by such deed to the 
grantee, and vested in him, his heirs and assigns," etc. 

Upon thèse facts counsel for Chapman insist that he has a com- 
plète défense under his tax title in the statute of limitation. To this 
counsel for the plaintiff reply (1) that the tax sale was invalid and 
gave the pnrehaser only a lien upon the property, and that that lien 
was merged and lost in tue title which Chapman obtained by his pur- 
chases under the decrees against Popham and Ford; (2) that within 
four or six months after the sale Chapman received rents enough to 
caneel his lien, and by law was bound to apply the rents in that way ; 
and (3) that, being a tenant in common with Ford and with the plain- 
tiff, Chapman could not, under a tax sale, acquire a hostile title. 

While the statute provides that a certificate of sale for taxes shall 
entitle the holder to possession, the suprême court of the state has ex- 
plicitly decided that the certificate doesnot confer the right of posses- 
sion unless the sale was regular and valid. Barton v. McWhinney, 85 
Ind. 481. The case of Ethel v. Batchelder, 90 Ind. 520, was decided 
on the assumption that the sale was regular; and in the opinion it is 
said obiter that the right of possession under the certificate "camed 
with it the right to receive the rents of such real estate, and the abso- 
lute ownership of such rents, without liability to account therefor;" 
but this language, when interpreted and restricted by the facts of the 
case, means no more than the actual décision made, and that is, that 
when possession has been taken under a certificate of tax sale in ail re- 
spects valid, a rédemption from the sale cannot be had by an enforced 
application of the rents or rental value of the property, but "only in 
the manner prescribed by the statute." An explicit statutory mode 
of rédemption having been provided, it was not for the court, in the 
absence, at least, of averment of insolvency of the holder of the cer- 
tificate, or of other showing of équitable necessity, to say that ré- 
demption might be effected by an accounting for and application of 
rents and profits. The question of liability for rents after rédemp- 
tion, accomplished in the statutory way, was not before the court; and 
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it is hardly probable that it mil ever be held that the holder of a 
tax title, even if valid, who has had possession under a certificate, 
after receiving back, within the time given for rédemption, the amount 
nf his bid, with the large penalties and interest allowed him by the 
statute, will be entitled to retain as his own rents and profits reeeived 
or enjoyed during or for the time of his possession. The statute 
gives him the right to take possession under his certificate, and pro- 
vides that within two years there may be a rédemption, but is silent 
in respect to rents and profits in case rédemption is effected. The 
plain and just légal inference in such cases is that the rédemption 
shall relate back to the date of sale; and this done, accountability for 
rents follows. This, it seems to me, would be the rule in respect to 
sales upon exécution and decrees of court, (sales on which something 
Hke the value of the property is supposed to be bid,) if the law, say- 
ing nothing of rents, gave the purchaser immédiate possession under 
his certificate of purchase, subject to the owner's right of rédemp- 
tion within one year as now allowed. It would certainly shock the 
common sensé of justice and right if in such cases the purchaser, be- 
sides receiving his money and large interest, could refcain a year's 
rents and profits; and the courts, as it seems to me, would be slow 
to reach, as upon principle, and I believe upon authority, they would 
be under no compulsion to reach such a conclusion; certainly not in 
favor of claimants under tax sales, in respect to which, by common 
if not universal consent, a strict construction is employed, which con- 
cèdes to the purchaser only what a nice judicial aeumen cannot deny 
by turning against him every possible intendment deducible from the 
letter or spirit of the law. 

But whether thèse views of the décision in Ethel v. Batchelder be 
right or wrong, there is no inconsistency between that and the dé- 
cision in Barton v. McWhinney, from which, as well as from princi- 
pes of justice and right, it follows logically and necessarily that if 
the tax sale be invalid, as the one in this case clearly was, because 
of the sale of two parcels together for one priée, if for no other rea- 
son, the holder of the certificate who takes possession holds without 
right, and is accountable for rents; and, after receiving rents more 
than enough to repay the amount of his bid, penalties, and interest, 
ought not to be considered as holding a certificate which, constitut- 
ing in the beginning a mère lien, can grow by lapse of time, under 
a statute of limitations, into a title at law, or into a défense against 
Buch a title. In opposition to this view, it is urged that the plaintiff 
has sued at law, and must recover upon the strength of her title, un- 
aided by équitable considérations; and that the statutory time having 
run in the defendant's favor, no inquiry can be made in respect to 
the validity of the tax certificate under which he held possession. 
But we hâve seen already that the plaintiff has a perfect title at law; 
and consequently our inquiry is confined to the question whether or 
not a good défense is made out under the five-years limitation pre- 
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scribed by the tax law. It is a begging of the question to say that 
the lapse of five years or more between the date of the tax sale and 
the bringing of the action precludes inquiry in respect to the defend- 
ant's rights under tbe certificate before the period of limitation had 
gone by. The burden was upon the défendant to show that he held 
possession, or at least claimed right to the property, under the cer- 
tificate, in such manner as to put and keep the statute running for 
the full period continuously in his f avor. As already stated, his cer- 
tificate at first clothed him with a lien only, — an equity, — but, by 
force of the statute, that equity might, in five years, hâve become a 
perfect défense to an action of ejectment. Farrar v. Clark, 85 Ind. 
449. Did it do so, is the question; and this inquiry, being at every 
step about an equity, necessarily brings under review every pertinent 
considération, whether of a légal or équitable nature. 

In addition to the fact that soon after taking possession, and long 
before he made certain repairs upon the property, Chapman had re- 
ceived in rents more than enongh to cancel his tax certificate, it may 
be observed that the proof fails to show that the statute ever com- 
menced to run in his favor. He was co-tenant first with Ford, and 
after Ford with the plaintiff, of property of which he bought the co- 
tenant's undivided half at the tax sale; and it may well be doubted 
whether or not, under the circumstances, he can be allowed to assert 
title under his purchase. In Bender v. Stewart, 75 Ind. 88, it was held 
tuât a tenant in common could not, with funds derived from the com- 
mon property, purchase the interestof his co-tenant at tax sale; and 
by the same principle, if he purchases with his own money, but the 
Baie is irregular and invalid, and yests him with a lien only upon the 
property which, by lapse of time, may ripen into a title, but before 
that occurs he receives rents sufficient to reimburse him, he must ap- 
ply the rents in that way, and not permit the statute to run. See 
the following authorities cited by counsel: Cooley, Tax'n, 346; 4 
Kent, Comm. 371, note a ; Van Home v. Fonda, 5 Johns. Ch. 388; 
Eothwellv. Deivees, 2 Black, 618; Lloyd v. Lynch, 28 Pa. St. 419; 
Maul v. Rider, 51 Pa. St. 877; Pkelan v. Boylan, 25 Wis. 679; Dick- 
inson v. White, 21 N. W. Eep. 153. 

In Elston v. Piggott, 94 Ind. 14, it is said: "The gênerai rule un- 
questionably is that one tenant in common cannot, by purchasing an 
outstanding lien, acquire a title which will evict his co-tenant." To 
same effect, Bisscll v. Foss, 114 U. S. 252-259; S. C. 5 Sup. Ct. Eep. 
851. 

But, aside from this view, it may be noted that, as between tenants 
in common, a purchase by one of the other's interest under an out- 
standing lien or claim is not necessarily hostile to the right of the 
other. The presumption is the other way, and in order to found a 
hostile right upon the purchase, except for reimbursement, an ouster 
must be shown, or at least notice to the co-tenant of the adverse claim, 
or such open and notorious assertion of it as to be équivalent to an 
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ouater. Jenkins v. Dalton, 27 Ind. 78; Bowen v. Preston, 48 Ind. 
367; Nicholson v. Caress, 76 Ind. 24; Vance Y.Schroyer, 77 Ind. 501. 

Nothing of the kind is shown hère. On the contrary, instead of 
an open assertion of title oi: right under the tax certificate, the de- 
fendant in November, 1875, claimed title under the decrees against 
Ford and Popham, and from February 17, 1876, to April 2, 1880, 
upheld that claim against the plaintiff, saying nothing of the tax title, 
which, if good, he might hâve brought forward as a complète bar to the 
plaintiff's action, and which, as a lien, he might hâve had declared 
and enforced, though at law strictly it had been merged in the title 
obtained under the décrétai sales. If at any time it may be said that 
the évidence shows an assertion of exclusive right under the tax title 
by the défendant against his co-tenant, it was not until the sixth day 
of May, 1880, when he refused to admit the plaintiff into possession 
or to recognize her right. But the suit was brought before the end of 
five years from that time. 

In the opinion of the court the défense claimed under the tax cer- 
tificate fails upon the other ground named ; that is, upon the doctrine 
of merger. The objection made to this view is that the plaintiff pro- 
cured a decree against the défendant annulling the decrees which he 
had obtained against Ford and Popham, and setting aside the title 
which the défendant obtained by means of the sales under those de- 
crees, and that she cannot, in the face of her own decree, now assert 
the validity of that title in order to support the alleged merger. This 
does not seem to the court conclusive on the point. Under the de- 
cree against Ford the défendant on the fifteenth day of November, 
1876, acquired Ford's title, which was yet good at law, though liable 
to be divested if rédemption from the sale to the plaintiff were not 
effected by the twenty-seeond day of January, 1877. During this 
time the légal title, with the right of rédemption, was in the défend- 
ant. Elston v. Piggott, supra; State v. Sherill, 34 Ind. 57 ; Felton v. 
Smith, 84 Ind. 485; Wilhite v. Hamrick, 92 Ind. 594. But, claiming 
in himself thesuperior equity as well as the title, the défendant stood 
upon that claim until the court declared it void as against the plain- 
tiff ; but it was good in the beginning, remained good until the right 
of rédemption was lost, and if he had recognized the plaintiff's right 
by redeeming from her purchase, it would never hâve been disturbed. 
The merger, therefore, was once complète at law, and must be deemed 
to continue unless for équitable reasonsthe lost right should be revived. 
But if the défendant can invoke équitable considérations in'order to 
préserve or revive his lien, the plaintiff may hâve the benefit of the 
countervailing equities, which are certainly strong enough to forbid 
the préservation of the tax lien, in such manner as to enable him to 
say that he had been claiming title under it ail the while, (when in 
truth he had not,) and that eonsequently the statute of limitation was 
ail the time running in his favor. AU that equity could concède to 
him under the circumstances, on account of the judgment against him 
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in favor of the plaintiff, would be the right to reasserfc his lien under 
the tax certificate, and perhaps to claim the statutory interest for the 
time of the merger, but not so as by relation back to support a ficti- 
tious running of this statute of limitation against the true owner. 
The iinding and judgment rnust be for the plaintiff. So ordered. 



PeESTON V. FOELLINGER. 

(Circuit Oourt, D. Indiana. August 4, 1885.) 

Sale of Business — Notice — Liability fob Goods Sold. 

J. F. had for many years lieeti engaged in business in Fort Wayne, Indiana, 
and in August, 1880, lie sold out to the wife of his son, who bore the saine aame 
as himself, and she transferred the stock to herhusband, who published in two 
papers in Fort Wayne the fact lhat lie had purcliased the business. He con- 
tinued to use the old letter-heads in his correspondance, kept the old signs up, 
andcarriedon the store in thenameof J. F.,asthen;tofore. lu Novemher, 1H80, 
T., a commercial traveler in the employ of plaintiff, who was acquainted with 
J. F., (the father,) went into the store and sold a Mil of goods to the son, — the 
father being présent, — and the^e and other goods ordered by letter were duly 
delivered. Neither ï. nor plaintiff knew of the transfer of the business at the 
timeof thèse sales, and subsequently the son failed, whereupon suit was brought 
against the father. Beld, no fraud or intention to deceive being shown, tliat 
the father was not responsible. 

At Law. 

U. J. Hammond and Harris de Calkins, for plaintiffs. 

R. S. Taylor and Ninde ê Ellison, for défendant. 

Woods, J. The défendant for many years carried on a mercantile 
business in Fort Wayne, Indiana, under the name of " J. Foellinger. " 
He owned the building in which the store was kept, and his name 
was upon the building. A sign bearing the name " J. Foellinger" was 
over the door, and also a street-sign in front. He used a letter-head 
as f ollows : 

" 'The Pioneer,' established 1840. Office of J. Foellinger, manufacturer 
of boots, and dealer in boots and shoes, No. 36 Calhoun st., Ft. Wayne, Ind." 

He was of well-known financial ability. He had a son of the same 
name who had lived in Michigan for many years, and in the year 
1879 came to Fort Wayne and entered his father's store as a clerk 
The plaintiff was a wholesale merchant in Chicago, and had in his 
employ one Tyler, who resided in that city. Tyler had known the 
défendant for five years, and the plaintiff for about three years, and 
in November, 1880, was in the latter's employ as a commercial trav- 
eler. On August 26, 1880, the défendant sold the store to the wife 
of his said son, who a few weeks thereafter transferred the stock to 
ber husband, who was a man without any means. 

On August 28, 1880, there was printed, in an evening newspaper 
of gênerai circulation in Fort Wayne, the following : 
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" Jacob Foellinger, Jr., has purchased the stock of boots and shoes of J. 
Foellinger, Sr., No. 36 Calhoun street, and will be pleased to greet his old 
friends and many new ones." 

About the same time, a local notice was printed in a German news- 
paper, as mattçr of news, stating in German that the son had pur- 
ehased his father's stock and would continue the business. No other 
published notice was given. The old signs remained over and in front 
of the door. The son used the same letter-heads and carried on the 
business in the name of J. Foellinger until lie failed, in January, 1881. 
In Noveniber, 1880, Tyler went into the store and reeeived an order 
upon the plaintiff for goods. The défendant was in the store at the 
time. Neither Tyler nor Preston had any knowledge of the transfer 
or sale by the défendant of his business until the failure. The son 
gave the order, and in answer to an inquiry made by Tyler for the style 
of the house, answered, "Jacob Foellinger." Upon the order being 
sent to the plaintiff, it waB filled ; and afterwards, during that month 
and the /folio wing, orders for additional goods were reeeived under 
said letter-heads, signed " J. Foellinger, " which were filled from time to 
time. Thèse orders, as reeeived, were, in the course of business and 
book-keeping in plaiotiff's establishment, entered lirst upon an order- 
book, and carried from that to a sales-book, and from that to the 
journal, and finally from that to tbe ledger. Thèse entries were made 
in the name " J. Foellinger," except upon the ledger, where it was writ- 
ten, "J. Foellinger, Sr." How this came to be so done the plaintiff's 
book-keeper was unable to explain, but his cashier and crédit clerk, 
Mr. Waliace, testiâed on this point as follows: "It has always been 
my instruction to open accounts in the ledger, being sure that they 
are opened with parties that are responsible, and we found that out 
by référence to the book of E. G. Dun & Co. There we found ' J. 
Foellinger, Sr.' " Tho testimony of this witness also shows that it was 
not known to him or to the plaintiff that there were two of the name 
of Jacob Foellinger until after the claims in suit had become due, and 
steps taken for their collection. 

Counsel for the plaintiff claim that the rules of law which govem 
the liability of retired partners apply to this case. Conceding, with- 
out deciding, the law of the case to be as claimed, the judgment of the 
court is that the defendant's liability to the plaintiff is notestablished. 
The goods were not in fact sold to défendant, but to another of the same 
name, who had succeeded to the business, of which due and ample pub- 
lic notice had been given at Fort Wayne, where the business had been 
conducted. Young v. Tibhitts, 32 Wis. 79 ; Holtgreve v. Wintkner, 
85 111. 472; Haynes v. Carter, 12 Heisk. 7; S. C. 27 Amer. Eep. 747. 
The plaintiff had never dealt witb nor known of the défendant or his 
business, and therefore could not hâve relied on, and, in.deed, did not 
rely upon, his reputed responsibility. He was not misled by old signs 
and letter-heads, because he knew nothing of their past significance. 
His salesman who took the first order for goods had knowledge, it 
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seems, that the défendant had owned and conducted the business, 
and when ne took the order perhaps believed him to be still in charge; 
but howand when he obtained that knowledge is not shown; it is, per- 
haps, not material to know. As agent for the plaintifï, who had had 
no previous dealings with the défendant, and, even if acting for him- 
self, having had no former transactions, if not absolùtely bound by 
the public notices given in the community of the change of ownership 
of the business, he was at least bound to know the person with whom 
he dealt, and, if he desired to bind another, to make proper inquiry 
to that end. As a rule that inquiry should be made of the person 
sought to be bound, and in this instance this was especially obliga- 
tory, because the défendant was at the time near by. But, négligent 
of this plain and unequivocal course, the salesman, according to his 
own testimony, inquired simply for the style of the house; showing 
that he was not acting upon the faith of the old signs about the door 
and elsewhere, which, so far as appears, he had not observed. 

But, aside from thèse considérations, it seems, according to the dé- 
cision of the Indiana suprême court in the case of Richardson v. Sui- 
der, 72 Ind. 425, that the knowledge possessed by plaintiff 's salesman 
in respect to the defendant's former connection with the business, not 
having been obtained while acting in that agency, cannot avail the 
plaintiff. That décision is upon a case where the firm name remained 
unchanged though two of the partners had gone out, and it was held 
that the retiring members were in duty bound to give actual notice 
only to those with whom the firm had dealt, and that this included 
principals only, and not clerks, salesmen, or agents. On the gênerai 
subject of retired partners' liability, see Uhl v. Harvey, 78 Ind. 26 ; 
Backus v. Taylor, 84 Ind. 503; Lovejoy v. Spafford, 93 U. S. 438; 
Thompson v. First Nat. Bank, 111 U. S. 529; S. C. 4 Sup. Ct. Eep. 
689. It is, of course, not to be questioned that if the défendant 
intended the continued use of his name, either for the purpose of 
lending his crédit, or for the purpose of enabling his son to practice 
deceit in this respect, he ought to be held responsible upon ail liabili- 
ties incurred. Speer v. Bishop, 24 Ohio St. 598 ; Elverson v. Leeds, 
97 Ind. 336. There was no such intention in this case ; and the only 
plausible ground for imputing misconduct or bad faith to the défend- 
ant is the continued use of the old signs and stationery. But this, 
in itself, was certainly not wrong, and the notice of the change which 
was immediately published excludes any reasonable inference of a 
wrongful purpose. The names being the same, there is no more rea- 
son why the son should not use the signs and letter-heads le'ft by 
the f ather than others obtained upon his own order ; proper précau- 
tions being taken, as was done, to prevent déception. As used by 
him, the name on the signs and letter-heads meant and were intended 
to rnean the son, not the father, and this new customers were bound 
to know, unless misled by act of the défendant. If the défendant 
had died, there could be no doubt on the point, and yet the possi- 



PEESTON V. FOELTJNGER. 683 

bility of deceit and fraud by the son upon parties ignorant of the 
death would hâve been the same. The question in every such case, 
as I suppose, is one of actual misleading or déception ; and in respect 
to the case présentée! it is enough that the plaintiiï did not in factsell 
his goods to the défendant, and cannot say that he was misled by any 
act of the défendant into a belief that the défendant was the purchaser. 
Finding and judgment for défendant. 



When a partnership is dissolved, or a known member retires from the firm, 
until such dissolution or retirement is duly notified, the power of each to bind 
the rest continues in full force, although as between the partners themselves 
a dissolution or retirement is a revocation of the authority of each to act for 
the others. 1 

After dissolution and notice the power of each partner to bind the others 
ceases. 2 

It is of course assnmed, in what has been above written, that, after a firm 
is dissolved, one partner dealing with a person who has no notice of the dis- 
solution may bind his copartners only in transactions in the usual course of 
business. 3 

Where a change takes place in a firm by the retirement of some of its mein- 
bers, and the same firm name is used after such retirement, the retiring mem- 
bers can only relieve themselves from iiability for the future transactions of 
the firm by giving actual notice of such retirement to former customers who 
continue to deal with the firm. As to thèse, the old partnership is presumed 
to continue the same as it was when they commenced to deal with it, until in 
somè way they hâve actual notice of the change. 4 

It makes no différence how notice is gi ven, so that actual notice of a change 
in the firm is brought home to the former correspondents. 6 Notice of the 

!Mulford v. Griffin, 1 Fost. & F. 145; s *Whitroan v. Léonard, 3 Pick. 177. 
Faldo v. Griffin, Id. 147; Parkin v. Car- *Lindl. Partn. *415; Graham v. Hope, 
ruthers, 3 Esp. 248 ; Williams v. Keats, 2 Peake, (N. P.) 154 ; Page v. Brant, 18 111. 
Stark. 290 ; Brown v. Léonard, 2 Chit. 120 ; 37 ; Holtgreve v. Wintker, 85 111. 470 ; Stall 
Dolman v. Orchard, 2 Car. & P. 104 ; Tabb v. Cassadv, 57 Ind. 284 ; Tudor v. White, 
v. Gist, 1 Brock. 33 ; Bradley v. Camp, 27 Tex. 584 ; Davis v. Willis, 47 Tex. 154 ; 
Kirby, 77; Southwick v. McGovern, 28 Dickinson v. Dickinson, 25 Grat. 321; 
Iowa, 533; Kennedy v. Bohannon, 11 B. Little v. Clarke, 36 Pa. St. 114; Kenney 
Mon. 118; Amidown v. Osgood, 24 Vt.278; v. Altvater, 77 Pa. St. 34; Carmichael v. 
Lamb v. Singleton, 2 Brev. 490 ; Heroy v. Gréer, 55 Ga. 116 ; Holland v. Long, 57 Ga. 
Van Pelt, 4 Bosw. 60 ; Howell v. Adams, 36 ; Ennis v. Williams, 30 Ga. 691 ; Stew- 
68 N. Y. 314; Schorten v. Davis, 21 La. art v. Sonneborn, 51 Ala. 126; Shambnrg 
Ami. 173; Dickinson v. Dickinson, 25 v. Rnggles, 83 Pa. St. 148; Vernon v. Man- 
Grat. 321 ; Southern v. Grim, 67 111. 106 ; hattan Co. 17 Wend. 524 ; Austin v. Hol- 
Buflalo City Bank v. Howard, 35 N. Y. land, 69 N. Y. 571; Bank of Com. v. 
500 ; Hunt v. Hall, 8 Ind. 215 ; Newcomet Mudgett, 44 N. Y. 514 ; Polk v. Oliver, 56 
v. Brotzraan, 69 Pa. St. 185 ; Pricev. Tow- Miss. 566; Lowe v. Penny, 7 La. Ann. 
sey, 3 Litt. 423; Merritt v. Pollys, 16 B. 356; Denman v. Dosson, 19 La. Ann. 9; 
Mon. 355; Ketcham v. Clark, 6 Johns.144; Pope v. Risley, 23 Mo. 185; Johnson v, 
Grady v. Robinson, 28 Ala. 289; Spears v. Totten, 3 Cal. 343; Williams v. Bowers. 
ïoland, 1 A. K. Marsh. 203 ; Thurston v. 15 Cal. 321 ; Deering v. Flanders, 49 N. H! 
Perkins, 7 Mo. 29; Princeton, etc., T. Co. 225; Zollar v. Janvrin, 47 N. H. 324; 
v. Gulick, 16 N. J. Law 161; Bernard v. Scheiffelin v. Stevens, 1 Winst. Law,(N. C.) 
Torrance, 5 Gill & J. 383; 1 Lindl. Partn. 106; White v. Murphy, 3 Rich. Law, 369; 
*406. See, however, Brisban v. Boyd, 4 Hutchins v. Hndson, 8 Humph. 426; 
Paige, 17. Kirkman v. Snodgrass, 3 Head, 370 ; Pren- 
ne Cronly v. Bank of Ky.,18 B. Mon. tiss v. Sinclair, 5 Vt. 149. 
405 ; Whitesides v. Lee, 1 Scam . 548 ; Lane 6 Holtgreve v. Wintker, 85 111. 471. 
v. Tyler, 49 Me. 252 ; and the cases cited in 
note (1.) 
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dissolution may be shown either by direct or circumstantial évidence sufficient 
to establish thefact that the person seeking to enforce the partnershipliability 
knsw of the dissolution. 1 Circumstances such as leave no rational doubt in 
the inind that one knew of the dissolution are as satisfactory as direct and 
positive proof. 2 Evidence of mère notoriety of the dissolution alone is not, 
however, admissible to prove such notice. 3 Knowledge of any facts, how- 
ever acquired, sufficient to put an ordinarily prudent man upon inquiry will 
charge one knowing such facts with notice of whatever other facts a reason- 
able investigation would hâve disclosed. 4 

Persons having no knowledge of a partnership are not entitled to notice 
of its dissolution; 6 and, as to ail persons who hâve not had dealings with the 
firm, notice of the dissolution by publication in some newspaper of gênerai 
circulation is sufficient, whether such notice is seen by the parties to be chargea 
therewith or not. 6 

When, however, a partner retires, and gives notice of his retirement, but 
n'evertheless allows his name to be used as if he were still a partner, ne will 
continue toincur the liability of a partner. 7 The mère faet, however, that 
a partnership name has been kept over the door after the dissolution of the 
firm, it is held, is not alone sufficient to warrant a recovery upon a note signed 
in the firm narne; ( 8 and simple forbearance, after notice of retirement given 
by advertisernent, to prevent the use of the name of the retiring partner, 
does not, as it seems, necessarily amount to an authority to use the name 
of the retiring partner as bef ore ; and unless his name is used by his authority 
be is not liable on the ground that he holds himself out as a partner. 9 

Tested by the foregoing rules, there would seem. to be no reasonable doubt 
of the correctness of the décision of the principal case; for it distinctly ap- 
pears that theplaintiff had had no previous dealings with, nor even knew of, 
the défendant or his business; and the person buying the goods simply used 
his own name, as he had a right to do. M. D. Ewell. 

Chicago, September 1, 1885. 

1 See Laird v. Ivens, 45 Tex. 622 ; Love- Lucas v. Bank of Darien, 2 Stew. 280 ; Lan- 

joy v. Spafford, 93 U. S. 430; Coddington slng v. Gaine, 2 Johns. 300; Prentiss v. 

v. Hunt, 6 Hill, S95 ; Mauldin v. Branch Sinclair, 5 Vt. 149 ; Graves v. Merry, 6 

Bank, 2 Ala. 502. Cow. 701 ; Polk v. Oliver, 56 Miss. 566 ; 

*Irby v. Vining, 2 McOord, 379. Simonds v. Strong, 24 Vt. 64a; Martin v. 

s Pitcher v. Barrows, 17 Pick. 361. Searles, 28 Conn. 43; Martin v. Walton, 1 

*8ee Young v. Tibbitts, 32 Wis. 79; McCord, 16. 
Ransom v. Loyless, 49 Ga. 471. ' Lindl. Partn.*410; Williams v. Keats, 

5 Chamberlain v. Dow, 10 Mich. 319. 2 Starkie, 290; Dolman v.Orehard, 2 Car. & 

«Lindl. Partn. *415 ; Godfrey v. Turn- P. 104; Emmet v. Butler, 7 Taunt. 600; 

bail, 1 Esp. 371 ; Wrightson v. Pullan, 1 Brown v. Léonard, 2 Chit. 120 ; Freeman 

Starkie,375; Godfrey v.Macauley, 1 Peake, v. Palconer, 44 N. Y. Sup. Ct. (12 Jones 

(N. P.) 209; Newsome v. Coles, 2 Camp. & Sp.) 132; Wait v. Brewster, 31 Vt. 516. 
617; Shurlds v. Tilson, 2 McLean, 458; 8 Boyd v. McCann, 10 Md. 118. 

Watkinson v. Bank of Pa. 4 Whart. 482; 9 See Lindl. Partn. «410; Newsome v. 

• Galliott v. Plantera' Bank, 1 McMul. 209; Coles, 2 Camp. 617. 
Mauldin v. Branch Bank, 2 Ala. 502; 
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Smith and others v. Covenant Mut. Ben. Ass'n of Galesburg, III. 
(Circuit Court, B, D. Wiseonsin. May, 1885.) 

1. Life Insubance — Mutual Benefit Association Certificate Construed — 

Désignation of Bénéficiâmes by Will — Failuke to Make Will — Right 

OH . HlilKS TO BliNEFITS. 

The Covenant Mutual Benefit Association issued a certificate by whicli it 
constituted B. a member of the association, with ail the righls and privilèges 
of the same, upon thé following conditions andagreements; " That atanytime 
during the continuance and before the termination of this contraet, upon due 
notice and satisfactory proofs of the death of the aforesaid member having been 
flled with the secretary of the association, lie having in ail respects complied 
with the conditions of this certificate, an assessment shall be levied upon ail 
the members holding certiflcaies in force at the tirne of Ihe death of the said 
member, for the full amount named in their respective certificates : provided, 
however, that when the aggregate of such assessments would exceed the limit 
of his certificate, then the assessmeat shall be levied ratably, according to the 
certificate held by each, for an aggregate amount not less than the limit of this 
certificate, and ihe sum so cohected on such assessments (less ail amounts 
which may be added for expense and collection costs) the association hereby 
agrées well and iruly to pay, or cause lo be paid, ;is a benefit tohis devisees, as 
provided in iast will and testament, or,in the event of theirprior death, to the 
légal heirs or devisees of the holder of this certificate, # * * within ninety 
days from the date of the acceptance of said évidence of death, any assessment 
or other indebtedness of said member to the association being first deducted 
theref rom ; but in no case shal I the payment under this certificate exceed $2,500. " 
Held, that the certificate, fairly and reasonably construed, meanf that if the 
insured should choose to make a last will in which devisees should be named, 
then such devisees were to become the beneficiaries, and entitled toreceive and 
recover the sum collected by assessment on account of the certificate, but that 
hemight, if he chose, leave his estate tobedividedamong légal heirs, as the law 
should direct its division; and in that event, as no devisees would exist, the 
benefits of the certificate would accrue to his heirs, and they would be entitled 
to enforce payment in a suit on the certificate. 

2. Same — Action by H ans— Levy and Collection of Assessment. 

In order to entitle the heirs of the insured to recover in an action at law on 
such certificate, they must allège and show that the associai ion has levied an 
assessment upon certificate boîtiers to pa.v the death loss, and has collected the 
amount of such assessment, and lias failtd to pay the sum so collected to such 
heirs, as the bénéficiaires entitled thereto. 

At Law. 

Small & Hopkins, for plaintiff. 

Jenkins, Winkler de Smith, for défendant. 

Dyer, J. On the eighteenth day of January, 1881, the défendant 
association issued its certificate by which it constituted Benjamin P. 
Smith a member of said association, with ail the rights and privilèges 
of the same, upon the following conditions and agreements: 

"That at any time during the continuance, and before the termination of 
this contraet, upon due notice and satisfactory proofs of the death of the 
aforesaid member having been flled with the secretary of the association, he 
having in ail respects fully complied with the conditions of this certificate, 
an assessment shall be levied upon ail the members holding certificates in 
force at the time of the death of the said member, for the full amount named 
in their respective certificates: provided, however, that when the aggregate of 
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sueh assessments would exceed the limit of this certificate, then the assesstnent 
shall be levied ratably, according to the certificate held by each, for an aggri- 
gateamount not less than the limit of this certificate, and the sum so colleoud 
on such assessments (less ail amounts which may be added for expense and col- 
lection costs) the association hereby agrées toell and truly to pay, or cause to 
be paid, as a benefit to his devisees as provided in last will and testament, or, 
in the event of their prior death, to the légal heirs or devisees of the holder of 
this certificate, * * * within ninety days from the date of the aceeptance 
of said évidence of death, any assessment or other indebtedness of the said 
member to the association being first deducted therefrom ; but in no case 
shall the payaient under this certificate exceed twentyflve hundred dollars." 

This is a suit upon this certificate, brought by the plaintiffs as the 
légal heirs of Benjamin F. Smith, who died intestate. The plain- 
tiffs' complaint sets out fully the provisions of the certificate, and 
then allèges that notice and proof of death were duly given ; that the 
insured on his part fully complied with ail the conditions of the cer- 
tificate to be performed by him, but that the défendant h as not paid, 
and refuses to pay the plaintiffs the sum of $2,500 named in the 
certificate; and judgment is demanded for that sum, with interest. 

The défendant demurs to the complaint on the ground that it does 
not state facts sufficient to constitute a cause of action. In support 
of the demurrer, it is urged (1) that the complaint is fatally defec- 
tive, since it does not allège that the insured left devisees under a last 
will who were first to take under the certificate, and that such devisees 
hâve died, by reason whereof the légal heirs of the insured are en- 
titled to claim the amount of the insurance; (2) that there is no 
allégation in the pleading that the association has levied an assess- 
ment upon its members to pay the loss, or, having levied an assess- 
ment, has collected the same, and failed to pay over the sum col- 
lected. 

The questions raised by the demurrer are novel, and not free from 
difnculty. The certificate is partly printed and partly written ;. and 
before it was completed as a contract of insurance, there was in it a 
blank Bpace after the words "paid as a benefit to," which was followed 
by the words in print, "or, in the event of * * * prior death, to 
the légal heirs or devisees of the holder of this certificate," etc. When 
the certificate was filled up, the words "his devisees, as provided in 
last will and testament," were written in the space after the words 
"paid as a benefit to," and the word "their" was inserted after the 
words "or in the event of." The contention of counsel for the défend- 
ant is that no liability was created to pay to the légal heirs of the 
insured, except in the event of the prior death of devisees; that the 
word "their" refers tp the word "devisees;" that if the insured made 
no will, — as it is conceded he did not,— there were no devisees, and as 
there were no devisees to die, the contingency never arose when the 
association became obligated to pay to the légal heirs of the holder of 
tbè certificate; hence that this action cannot be maintained by the 
présent plaintiffs, — and it was suggested on the argument that if an 
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action would lie at ail on the certificate, it would lie oiily in favor of 
the administrator of the estate of the insured. This argument is in- 
genious, but in our judgment unsound. The certificate, it is true, is 
very awkwardly worded; but, as the oontract of the association, it 
should be so construed, if possible, as to give it efficacious meaning, 
rather than to defeat the intention of the parties and destroy its char- 
acter as an obligation. 

It must be presumed that the association intended by this certifi- 
cate to pay to somebody as beneficiary whatever sum should be col- 
lected by assessment from other certificate holders, not exceeding the 
sum specified in the certificate. The vitality of the contract was not 
to dépend upon the fact that the insured should make a last will and 
testament, in which devisees should be named, nor do we think that 
a remedy upon the contract in favor of the légal heirs of the insured 
was intended to be made absolutely dépendent upon the prior exist- 
ence and death of such devisees. The insured might die intestate. 
It could not hâve been in the contemplation of the parties that in that 
event there was to be no beneficiary entitled to sue upon the contract. 
The certificate, fairly and reasonably construed, means, we think, 
that if the insured should choose to make a last will in which de- 
visees should be named, then such devisees were to become the bene- 
ficiaries entitled to receive and recover the sum collected by assessment 
on account of the certificate. But no obligation was imposed upon 
the insured to make a last will. He might, if he chose, leave his 
estate to be divided among légal heirs as the law s îould direct its 
division; and, in that event, as no devisees would exist, the benefits 
of the certificate would accrue to the heirs. In other words, the 
effect of the contract is that if the insured has made no will, and if, 
therefore, no devisees are in existence, his légal heirs shall become the 
beneficiaries entitled to enforce payment in a suit upon the certificate. 
This view of the rights of the parties accords with the sensé and 
meaning of the contract. 

The only case cited by défendants' counsel in support of his con- 
tention upon this point is Worley v. Northwestern Masonic AidAss'n, 
10 Fed. Rep. 227, and, at first glance, the opinion of Judge Love, 
concurred in by Judge MoCbary, seems opposed to the views we hère 
express. But we think that case is distinguishable from the one 
at bar. In the case cited, as we conclude from the reported state- 
ment of facts, the défendant contracted to pay to the devisees of the 
décèdent certain sums of money, and this was the extent of its ob- 
ligation. In no specified contingency was the money to be paid to 
any other persons than devisees. It appears that the décèdent made 
no will, and therefore, as there were no devisees, the administrator 
brought suit on the policy, and it was held that he could not main- 
tain the action because the sum which the corporation expressly and 
only agreed to pay to the devisees of the deceased was not a part 
of the estate, and therefore was not recoverable as such by the ad- 
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miniBtrator. Expressions in the opinion of the court indicate that 
in the view taken of the case even the légal heirs of the décèdent 
could not hâve recovered on the certificate; but the sole question in 
judgment was whether the administrator could maintain the action, 
and in that view it may be conceded, for the purposes of the prés- 
ent discussion, that the case was rightly deeided. It was there said 
that neither the décèdent nor the défendant corporation intended by 
their contract to provide for the widow, heirs, orphans, or creditors 
of the décèdent, but only for his devisees, and as there were no de- 
visees, there was no beneficiary in existence who could enforce the 
contract. In no contingency was the insurance to be paid to any 
other persons than devisees. Without, therefore, questioning hère the 
correctness of the ruling upon the précise point there deeided, we 
think that décision does not meet the case at bar, and that the plain- 
tiffs are the présent holders of the légal interest in the certificate in 
suit. 

The remaining point raised by the demurrer présents a more se- 
rious question, namely : Conceding that the heirs of the décèdent are 
the légal beneficiaries entitled to the benefits conferred by the cer- 
tificate, what are the rights of the parties respecting a recovery upon 
the certificate on failure of the association to pay the death loss? 
The tbeory upon which the suit is brought is that, as in the case of 
an ordinary life policy of insurance, the plaintifs are entitled to re- 
cover the full sum naroed in the certificate, without regard to the 
levy of any assessment upon certificate holders, or the collection by 
the association of any amount so levied. After deliberate considér- 
ation of the question, we are of opinion that this is an erroneous view 
of the relations and rights of the parties under the certificate. The 
association coveuants in its agreement, not absolutely to pay the sum 
of $2,500, but to levy an assessment upon ail members holding cer- 
tificates at the time of the death of the deceased member, and to pay 
the sum so collected on such assessment as a benefit to the designated 
benefieiaries, such payment in no case to exceed the sum of $2,500. 
Thus it is apparent that the obligation of the association is only to 
pay whatever amount is collected from other certificate holders, not 
exceeding the sum named. Suppose that no assessment whatever is 
made, or suppose, an assessment being made, nothing is collected, 
is the association liable, absolutely, for the sum named in the certif- 
icate, in an action like the présent? If not, what is the remedy for 
failure to levy an assessment, or for failure to collect the amount of 
an assessment actually made but not responded to by the holders of 
certificates ? If it appeared that an assessment had been levied, and 
the amount thereof had been collected, but its payment to the bene- 
ficiaries refused, there would be no doubt, in the absence of other 
grounds of défense, of the plaintitï's right to recover in a money ac- 
tion the sum so collected, not exceeding $2,500. But this state of 
the case is not alleged. And, indeed, it was admitted on the argu- 
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ment that no assessment was levied to pay tfais Iobs, and therefore 
no sum had been collected for that purpose by the association from 
certificate holders. Hence the difficulties above suggested. 

It seems clear that the right acquired by virtue of the certificate 
held by the décèdent was to an assessment upon ail members holding 
certificates, and the payment of the amount collected on such assess- 
ment within a prescribed period of time, the assessment not to exceed 
the limit of the particular certificate. We were at first disposed to 
think that it was incumbent upon the plaintiffs, in any view of the 
case, to make a demand for an assessment in order to lay the foun- 
dation of a recovery. But we are now convinced that the duty to 
make an assessment was imposed by the contract, and if the asso- 
ciation failed in this duty, the beneficiaries had the right, by appro- 
priate proceedings, to compel the performance of it. Undoubtedly a 
court, in such a proceeding, could enforce the discharge of that duty 
by compulsory measures against theofficers and managers of the as- 
sociation, or, perhaps, through its own officers, by making the neces- 
sary assessment and collection at the cost of the association, or of 
the certificate holders assessed. It is quite clear that every certifi- 
cate holder agreed to look for payment to the spécifie mode set out 
in the certificate; that is, by assessments and collections within a 
certain limit as to the amount to be assessed. The holders of certifi- 
cates are co-members of the association, who hâve, in effect, agreed to 
insure each other, and hâve stipulated as to the mode in which their 
liability to the heirs or devisees of a deeeased member may be ascer- 
tained and enforced. But this plan would be defeated altogether if 
such heirs or devisees could obtain a judgment against the associa- 
tion for the amount limited in the certificate, without regard to any 
assessment or any amount collected on an assessment, and enforce 
payment in the ordinary mode in which judgments for money are en- 
forced. To this it may be replied that the association is liable to 
suit for breach of covenant if it fails to make the required assess- 
ment. This may be so. But, if so, what would be the measure of 
damages ? To say that the measure of damages would be the amount 
of the certificate, with the interest from the date when it should hâve 
been paid, and to give judgment therefor against the association, 
would be to ignore the fact that the parties hâve provided a spécifie 
mode for the payment of the sum named in the certificate, viz., an 
assessment against and collection from the living members. The or- 
dinary life policy rests upon the promise of the company to pay the 
sum therein named. A policy-holder in such a company is under 
no obligation to pay anything for the benefit of the holders of other 
policies. Hère the insured pays seven dollars to insure a member, 
and agrées to meet mortuary assessments from time to time, as Bet 
out in the conditions of the certificates. The association does not 
contract absolutely itself to pay the sum named in any certificate, 
but, as we hâve seen, only that it will assess the living members and 
v.24F,no.l2— 44 
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pay over, within a certain time, the sum collected on sueh assess- 
ment. 

The scheme is a peculiar one, but we do not perceive how the court 
can avoid its peculiarities and impose upon the association an obli- 
gation directly to pay money which it did not in tbat form assume. 
We bold, therefore, that, to entitle the plaintifs to recover in their 
présent form of action, they must allège and show that the associa- 
tion has levied an asseBsment upon certificate holders to pay the 
death loss, and has collected the ainount of suc h assessment, and has 
failed to pay the sum so collected. In short, to maintain this action, 
it muBt appear that the association has in its hands the môney col- 
lected by assessment which it ought to pay to the plaintifïs as the ben- 
eâciaries entitled to the same. If the association has failed to make 
the required assessment, or, having made an assessment, has neg- 
lected to collect the same, the plaintiffs' remedy is in some other form 
of action or proceeding. 

The demurrer to the complaint is sustained, with leave to the plain- 
tiffs to amend within 30 days, as they shall be advised. 

Mr. Justice Harlan heard the arguments of counsel, and concurs 
in this opinion. 



United States v. Boyd and others. 
[Circuit Court, S. D. New York. July 22, 1885.) 

ÛUSTOM8 DUTIES— FbAUDULENT ENTRY OF GoODS AS i'REE— ACTION TO RECOVER 
DUTIES. 

Where marchandise, which was subject to the payaient of duties, upon which 
no duties were paid by the importera, because they procured the merchandise 
to be entered and delivered to thera free of duty.and without any examination 
by the customs officer, by means of false and fraudulent représentations to the 
secretary of ihe treasury that the merchandise was imported for the use of the 
United States, which induced that officer to issue a permit for the entry of the 
merchandise free of duty, has been thus falsely entered, the United States may 
matntain an action to recover the duties unpaid. 

At Law. 

This suit for recovery of duties arose npon facts sîmilar to those 
stated in the case of U. S. v. Boyd, post, 692. 

Stanley, Clarke & Smith, for défendants. 

John Proctor Clark, Asst. U. S. Atty., for plaintiff. 

Wallace, J. This action is brought to recover duties. The com- 
plaint, which is demurred to, allèges in substance the importation 
by the défendant into the port of New York of dutiable merchandise 
from a foreign country, which was subject to the payment of duties, 
upon which no duties were paid by them", because they procured the 
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merchandise to be entered and delivered to them free oî duty, and 
without any examination by the customs officer, by meanB of false 
and fraùdulent représentation to the secretary of the treasury that 
the merchandise was imported for the use of the United States, which 
induced that officer to issue a permit for the entry of the merchandise 
free of duty. 

It is insisted, in support of the demurrer, that an appraisement of 
the merchandise and liquidation of the duties by the proper customs 
officer are conditions précèdent to the right of the government to col- 
lect the duties; and that in the absence of such appraisement and liqui- 
dation, the only remedy of the government is to proceed for a forfeit- 
ure of the merchandise under section 12 of the act of June 22, 1874, 
known as the "Moiety Act." 

The demurrer is without merit. It is a very ancient doctrine that 
debt lies for customs due upon merchandise even though the goods 
, are forfeited for non-payment of duties. The authorities are cited in 
the opinion of Story, J., in U. S. v. Lyman, 1 Mason, 481. Where 
goods were smuggled, or where the possession of the goods was relin- 
quished by the customs officer through fraud or mistake, the duties 
were recovered in the English. exchequer by information, and the im- 
porter might be called upon by information in equity to disclose the 
amount and value of the goods for the purpose of ascertaining the 
amount of duties payable. Attorney Gen. v. Cresner, 1 Parker, 279. 
In the case of Meredith v. U. S. 13 Pet. 486, where the language of 
the statute imposing duties upon imported merchandise wassubstan- 
tially the saine as that employed in the statntes in force when the 
merchandise in suit was imported, the suprême court held that the 
right of the government to the duties accrues, in the fiscal sensé of 
the term, when the goods arrive at the port of entry; and that the 
debt for the duties is then due, although it may be payable after- 
wards according to the régulations of acts of congress, as where a 
bond is given for the duties, or a deposit of the goods is made by the 
importer, in which case the importer is entitled to the time of crédit 
allowed by law. There are many other décisions of the suprême and 
circuit courts to the same effect, which need not be cited, but it is 
proper to refer to the cases of U. S. v. George, 6 Blatchf. 406, 415, 
and U. S. v. Cobb, 11 Fed. Eep. 76, as bearing more directly upon 
the questions involved hère. In the fLrst of thèse cases Benedict, J., 
uses the following language : 

"lt is said that there could be no légal liabillty for duties because no duties 
can be 'collected, levied, and paid ' as duties unless the merchandise is in the 
possession and controlof the government; that, assoon as property isfraudu- 
lently withdrawn, the power to collect duty ceases; and fines, penalties, and 
forfeitures are imposed. But the law is otherwise. Duties are not simply a 
charge on merchandise to be collected only by the custody of the property. 
They are also a personal charge against the importer — a debt created by law 
which may be collected by a civil action wholly irrespective of the possession 
of the goods." 
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The casé of U. S. T. Cobb is directly in point. There certain 
merchandise had been so classified by the instructions of the secre- 
tary of the treasury as to permit it to be imported free of dùty, and, 
although dutiable, by oversight was entered free, and wasdelivered to 
the importera without examination or appraisement. A suit was sub- 
sequently brought to recover the duties to which the merchandise was 
subjected, and the court held the action maintainable. The court 
said: 

"They [the duties] are due, although the goods hâve been smuggled, or for 
any reason never corne into the hands of the customs offlcer, or the statu te 
proceedings hâve never been instituted, or, through accident or mistake or 
i'raud, no duties or short duties hâve been paid ; and the importer is not dis- 
charged of his debt by the delivery to him of the goods without payaient." 

It is not necessary to décide whether the government can at the same 
time proceed for a forfeiture of the merchandise for the non-payment 
of duties, and for a recovery of the duties in an action of debt, as that 
question does not arise upon the pleadings. Upon principle it would' 
seem very plain that the défendants, who hâve deprived the govern- 
ment by their fraudulent acts of an opportunity to appraise the goods 
and liquidate the duties; cannot complain because such proceedings 
were not taken. 

The demurrer is overruled. 



United States v. Boyd and another. 
(Circuit Court, S. D. New York. June 12, 1885.) 

1. Customs Duties — Prosecution for Attempting to Enter Goods Free — 

Right to Duties, whkn Accrues— Act of June 22, 1874, § 12. 

As the right to duties accrues by the importation of merchandise with an in- 
tent to unlade, and immediately upon the importation the duties become a Per- 
sonal charge and debt upon the importer, the United States is deprived of du- 
ties, within the meaning of section 12, act June 22, 1874, (Supp. Rev. St. 79,) 
the moment it becomes entitled to themand they are withheld bythe importer, 
and it is immaterial whether its officers retain the merchandise or not. 

2. Same — Fraudulent Letter to Secretary op Treasury. 

There is nothing in section 12 of the act of 1874 that limits its application, 
as regards fraudulent attempts to enter goods free, to proceedings at the cus- 
tom-house only, and it is applicable to such attempts wherever made. 

The défendants were indicted under section 12 of the act of June 
22, 1874, for the fraudulent entry of 35 cases of imported plate-glass 
as free, by means of a false and fraudulent letter. The government 
had previously procured from the défendants a large quantity of their 
own plate-glass, for immédiate use in the construction of the United 
States court-house and post-office building at Philadelphia, at a dis- 
■ count from the domestic priée equal to the rate of duties, under an 
agreement with the défendants that they might import, free of duty, 
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new glaBB to the same amount to replace that furniahed to the gov- 
ernment. The proofs tended to show that under this arrangement 
the défendants had previously imported, and entered free of duty, a 
much larger quantity of glass than sufficient to replace what they 
had thus supplied to the government. The indictment charged, and 
the proof showed, that the défendants addressed to the supervising 
architect at Washington the following letter : 

"New York, May 29, 1884. 
"C M. Bell, Esq., Supervising Architect, Treasury Départ. — Sik: We are 
informed that the steamer Alaska is bringing us 35 cases of plate-glass, marked 
E. A. B., and numbered 1 to 35, imported to replace that furnished from 
stock for the U. S. court-house and post-office building at Philadelphia, Pa. 
This importation, and the 29 cases heretofore admitted, make 64 of the 81 
cases furnished to said building, leaving a balance of 17 cases yet to be im- 
ported. We hâve the honor to request that the necessary instructions may 
be sent without delay to the collector of the port of New York to admit the 
above 35 cases free of duty, in the usual manner. The Alaska is expectcd to 
arrive to-morrow. Very respectf ully, E. A. Boyd & Sons." 

By means of said letter, exhibited to the treasury department, the 
following free permit was obtained : 

"Washington, D. C. May 31, 1884. 
"Collector of Customs, New York — Sir: By request of the supervising 
architect of the treasury department, dated this day, you are hereby author- 
ized to admit to entry, free of duties and charges, thirty-five (35) cases plate- 
glass, marked « E. A. B.,' numbered from 1 to 35, inclusive; said goods hav- 
ing been imported at your port in the Alaska for the use of the court-house 
and post-office building at Philadelphia. 

"Very respectf ully, H. F. French, Acting Secretary." 

Upon arrivai of the glass this free permit was presented to the New 
York custom-house by the défendants' brokers, and an order obtained 
from the collector for the free delivery of the glass to the défendants. 
Afterwards, and before the glass could be delivered from the ship, 
the delivery was stayed, and the glass subsequently seized for forfait- 
ure. The défendants were also indicted for the fraud, and were found 
guilty by the jury, whereupon a motion was made for a new trial. 

Elihu Root, U. S. Atty., and John Proctor Clarke, Asst. U. S. Atty., 
for the United States. 

Stanley, Clarke é Smith, for défendant. 

Before Wallace, Benedict, and Bkown, JJ. 

Wallaoe, J. This is a motion for a new trial. The défendants 
were convicted upon an indictment for a violation of section 12 of the 
act of congress of June 22, 1874, (Supp. Rev. St. 79,) enacting — 

"That anyowner, importer, consignée, agent, or other person whoshall, with 
intent to defraud the revenue, make, or attempt to make, any entry cf im- 
ported merchandise by means of any fraud ulent or false invoices, affidavit, 
letter, or paper, or by means of any false statement, written or verbal, * * * 
by means whereof the United States shall be deprived of the lawf ul duties, or 
any portion thereof, accruing upon the merchandise, or any portion thereof 
■embraced or referred to in such invoice, affidavit, letter, paper, or statement, 
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* * * shaïï for each offense * * * be imprisoned for any time not 
exceeding two years, " etc. . 

The évidence upon the trial authorized the jury to find that the de- 
fendants imported certain dutiable merchandise into the port of New 
York, and before it was unladen obtained a permit from the secretary 
of the treasury allowing it to be eiïtered free of duty ; that the permit 
was obtained by means of a letter written by them, the contents of 
which were intended to be and were actually communicated to the 
secretary of the treasury ; and that this letter contained a false and 
fraudulent statement which was intended by the défendants to induce, 
and which did induce, the Becretary of the treasury to direct the per- 
mit. It appeared, however, that before the merchandise was actually 
delivered to défendants by the officers of the customs it was ordered 
into a public store for examination by the collector, where it has ever 
since remained pending proceedings for a forfeiture. The counsel for 
the défendants requested the court to instruct the jury that the de- 
fendants should be acquitted because there was no évidence to show 
that the United States had been deprived of the lawful duties upon 
the goods. This request was refused, and its refusai présents the only 
serious question for considération upon this motion. 

No point was made upon the trial that the défendants had not made 
an entry of their merchandise, nor was it claimed that they had paid 
the duty. The contention for the défendants, therefore, resta upon 
the assumption that the United States is not deprived of duties upon 
imported merchandise unless it is deprived of the merchandise; in 
other words, that it is not deprived of duties so long as it possesses 
the means of securing and collecting them. This is not sound. The 
right to duties accrues by the importation of merchandise with an in- 
tent to unlade, and immediately upon the importation the duties be- 
come a personal charge and debt upon the importer. U. S. v. Lyman, 
1 Mason, 482 ; U. S. y. Aborn, 3 Mason, 130; Prince v. U. S. 2 Gall. 
204; U. S. v. Vowell, 5 Cranch, 368. The United States is deprived 
of duties the moment it becomes entitled to them and they are with- 
held by the importer. It is quite immaterial whether its officers re- 
tain the merchandise or not. If they do so, the United States may, 
perhaps, more effectually enforce its claim for duties than it could if 
the merchandise were delivered to the importer; but it is entitled to 
the duties whether it may be able to collect them out of the merchan- 
dise or not. An importer is not entitled to a permit for the delivery 
of dutiable goods until he has paid the duties. From the time the 
défendants retained the permit for the delivery of their goods the du- 
ties were withheld which accrued to the United States. 

If it were necessary to décide the question, it might be held that it 
is not the meaning of the statute that the making of an entry of im- 
ported merchandise by a false statement, etc., is not an offense.un- 
less the United States is actually deprived of duties by means thereof. 
The qualifying, phrase, "by means whereof the United States shall be 
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deprived of the Iawful dutieB," applies as vieil to an attempt to make a 
false entry as to the making of the entry. The attempt is made a 
crime equally with the completed act. Now, it is apparent that the 
United States cannot be deprived of duties by a mère attempt to 
make fraudulent entry ; and there could be no conviction for such an 
attempt if it is necessary to prove that the United States bas actually 
lost the duties by means thereof. For this reason it would seem that 
the qualifying words are used to describe the nature of the intent to 
defraud, — the character of the scheme, — and are not intended to make 
the resuit of the act or attempt an ingrédient of the offense. If the 
act or attempt is to enter merchandise by a false statement, etc., of a 
character which is calculated to deprive the United States of duty, 
the statute is satisfied. The use of the future tense is consistent 
with this interprétation. If the statute had used the word "will" in- 
stead of "shall," no one would doubtthat this would be the meaning. 
"Shall" and "will" are frequently used indiscriminately, and it is ap- 
parent from the reading of the whole section that "shall" was used 
hère in the sensé of "will" or "may." As is stated in Sedg. St. Const. 
Law: "The words 'may' and 'shall' hâve been a fertile source of 
difficulty in the interprétation of statute." Page 438. The décisions 
arising upon statutes in which "shall" has been construed to mean 
"may" and "may" to mean "shall" are too numerous and familiar to 
need citation. 

The instruction requested for the défendants was properly refused, 
and the motion for a new trial is denied. 

Brown, J. One of the principal points urged in behalf of the de- 
fendant is that in making the entry of the goods in question as free, 
he did not make use of any false paper, or false statement, within the 
meaning of section 12 of the act of 1874; that the only paper made 
use of in making the free entry was the direction issued to the col- 
lector contained in the letter of the secretary of the treasury author- 
izing the free entry of the goods; and that the letter written by the 
défendant, or by his direction, to the supervising architect at Wash- 
ington, designed to be shown, and which was shown, to the secretary 
of the treasury for the purpose of procuring his direction, althougu 
the statements in this letter were false, was a remote cause only, and 
was not made use of in making tho free entry of the goods at the cus- 
tom-house. The goods in question, being dutiable, could only corne 
in as free, if designed for the use of the United States, upon the spé- 
cial order or direction of the secretary of the treasury. No entry of 
them as free could be made at the custom-house on the mère applica- 
tion of the défendant in the usual manner. Application for the free 
entry had necessarily to be made to the department at Washington, 
either there by the défendant directly, or through the custom-house 
hère. Under thèse spécial circumstances, such an application there 
must be deemed one of the steps belonging to an attempt to enter the 
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goods, and consequently any false paper presented, and designed by 
the défendant to le presented, to the secretary of the treasury for the 
purpose of obtaining the order for the free entry, cannot be consid- 
ered as a remote or indirect cause only, but as the direct procuring 
cause of the free entry. The subséquent acts of the collector in con- 
formity with the direction of his superior in entering the goods as free, 
were merely a formai compliance with what had already been deter- 
mined upon the defendant's application in Washington. In effect, 
the attempt to enter thèse goods as free was made at Washington, on 
application to the head of the department, and not, as in ordinary 
cases, upon application at the custom-house hère. 

There is nothing in section 12 of the act of 1874 that limits its ap- 
plication, as regards attempts to enter goods, to proceedings at the 
custom-house only. The real purpose of the act, to prevent and pun- 
ish frauds, as well as its gênerai language, require it to be applied to 
attempts to enter goods wherever make. Had the défendant in this 
case deposited the letter in question atthe custom-house for thesame 
purpose with which it was sent to Washington, and the letter had then 
been forwarded by the custom-house officiais to the department at 
Washington for action, and the same order from the secretary subse- 
quently received, and the same free permit thereupon issued, it would 
not hâve been doubted that the deposit of the letter at the custom- 
house was a part of the attempt to make a free entry of the goods. 
It is clearly immaterial that the défendant sent his letter directly to 
Washington for the purpose of influencing the action of the secre- 
tary of the treasury as to ordering a free permit. The attempt to 
make the entry began when this letter was forwarded for the purpose 
of influencing the secretary's action. The letter was so used, and its 
statemeuts being false, the offense described by section 12 was corn- 
mitted. 

See U. S. v. Boyd, ante, 6i)0. 



Bâte Refkigeratino Co. v. Gilett and others. 

(Circuit Court, D. New Jersey. August 19, 1885.) 

Patents fou Inventions — Violation of Injonction — Contempt— Attachaient. 
Motion for attachment of défendants, for contempt of court in violating an 
injunction, refused ; the affidavits not showing personal service of ihe motion 
on défendants, except upon oneof them, and the évidence showing conclusively 
that the one so served had no control as agent over the parties alleged to hâve 
continued to infringe complainant's patent ai'ter issuanceof the injunction. 

Attachment for Contempt. 

Dickerson é Dickerson, for the motion. 
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John R. Bennett and Geo. De Forest Lord, contra. 

Nixon, J. On November 14, 1881, an injunction was issued by this 
court against the défendants in the above-stated suit, commanding 
them, and eaeh of them, to desist from making, using, selling, or in 
any wise counterfeiting or imitating the invention or improvement de- 
scribed in and secured by the letters patent No. 197,314, for "im- 
provement in proeesses for preserving méats during transportation 
and storage," issued to John J. Bâtes, November 20, 1877, and by 
the patentée assigned to the complainant corporation. Application 
is now made to the court for an attachaient against Vernon H. Brown, 
individually, and .Vernon H. Brown, Albert H. Brown, Vernon C. 
Brown, and George F. Wilde, members of the firm of Vernon H. 
Brown & Co., the gênerai agents in the United States for the Cunard 
Steam-ship Company, and each of them, for contempt of court in 
violating the said injunction. It does not appear by the affidavits 
filed that either of said persons named, except Vernon H. Brown, 
has had a personal notice served upon him of the motion in this case. 
Instances hâve doubtless arisen, and will again arise, where a sub- 
etituted service has been and will be accepted by the court in the 
place of a personal service ; but the proper praetice in ail such cases 
is to apply to the court, assign satisfactory reasons, and thus obtain 
its order in advance for the substituted service. No step of the kind 
was taken in the présent case. 

Evidence has been offered to show that the Cunard Steam-ship 
Company has violated the injunction by shipping on board two of its 
steamers, to-wit, the Cephalonia and Catalonia, plying between the 
port of Boston, in the United States, and the port of Liverpool, in 
England, méats placed in refrigerators embodying the process of the 
complainant's patent. But the proof is clear and undisputed that 
Vernon H. Brown, who was personally served with notice to appear 
and show cause, has no control over the cargoes of the said steamer, 
and was not responsible for the acts complained of. 

The motion for an attachaient must be refused. 



Jennings and others v. Kibbe and others. 

Same v. Dolan and others. 
(Circuit Court, S. D. New York. January 10, 1885.) 
Patents for Inventions— Design fok Fhinged Lace Fabric — Infringe- 

MENT. 

A.s the novelty of design patent No. 10,448, for a fringed lace fabric having 
a fringe made of a séries of stems connected tothe fabric and not toeachother, 
" with loops at both sides of a central stem or rib along its entire extent," ap- 
pertains to the fringe alone, it is not infringed by nubias having such fringes 
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in which the slmilarity arises from the body of the nubias and not from the 
fringe. 
2. Same— Lace Purling— Patent No. 218,032— Anticipation. 

Letters patent No. 218,032, for an improvemenl in lace purling, on exam- 
ination of the évidence adduced, held valid. 

In Equity. 

Antonio Knauth and A. ». Briesen, for plaintiff. 

John R. Bennett, for défendant. 

Wheeleb, J. Thèse suits are brought upon design letters patent No. 
10,448, dated February 12, 1878, and granted to Warren P. Jennings 
for a design for a fringed lace fabric, and letters patent No. 218,032, 
dated July 29, 1879, and granted to Abraham G. Jennings and War- 
ren P. Jennings for an improvement in lace purling. The design 
patent has before Tbeen adjudged to be valid in this court between 
the same parties to one of thèse cases, but upon différent infringing 
articles. Jennings v. Kibbe, 20 Blatchf. C. 0. 353; S. C. 10 Fed. Eep. 
669. The design is for a lace fabric having a fringe made of a séries 
of stems connected to the fabric and not to each other, "with loops at 
both sides of a central stem or rib along its entire extent." The in- 
fringing articles are nubias having such fringes of stems ; but the stems 
hâve two central ribs, with loops projecting alternately at the sides, 
and not on both sides along its entire extent. There are so many of 
thèse things that the différences are necessarily small, and small différ- 
ences make différent designs. The patent is not for a design for a 
nubia, but of a fringed lace fabric, and, the novelty of the patented de- 
sign appertains to the fringe, and not to the rest of the fabric, by the 
terms of the patent. Nubias with this fringe might appear to be the 
same as those with the patented fringe, if the fringe should not be ob- 
served as such ; but observation of that would discover the différence 
readily. The similarity would arise from the body of the nubias, 
rather than from the fringe, and as fringed fabrics the designs as to 
the fringes appear to be différent. This patent is not, therefore, in- 
fringed by this article. 

The novelty of the invention described in the other patent is de- 
nied. The anticipation relied upon is a sample in a book of samples 
of the défendant Dolan, purporting to contain samples of books made 
and sold before that invention. No article of that manufacture is 
shown besidesthe sample, and that is shown to hâve been put in the 
book since the invention and since controversy about it. The évi- 
dence of the défendants tends to show that the same one was taken 
out and replaced. The appearance of the book indicates that a sam- 
ple of différent color and size had been in that place. The force of 
the évidence dépends upon the identity of that sample. So much 
doubt is thrown about it upon the whole proof as to bring it below the 
degree of certainty requisite to defeat a patent. After repeated ex- 
aminations, serions doubts remain about the production of that arti- 
cle as claimed. The proof should overcome thèse doubts in order to 
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invalidât© the patent, and as it does not, the patent stands as valid. 

The infringement seems to be clear, unless the patent is limited to 
the particular mode of reticulation described. The pillars of the fab- 
ric appear to be precisely like those of the patent. The reticulation 
appears to be in ail respects the équivalent of that of the patent. 
The pillars are really the principal things, and the substance of the 
invention appears to be taken. 

Let there be a decree for the orators aocordingly for an injunction 
and account in each case, without costs, except on the accounting. 



Albant Steam Trap Co. v. Felthotjsen and another. 

(Circuit Court, N. D. New York. August 22, 1885.) 

Patents for Inventions— Steam-Hbating Apparatus. 

On rehearing, former opinion (20 Fbd. Rep. 633) adhered to. 

In Equity. 

Dickerson é Dickerson, for plaintiff. 

E. H. Bottum, for défendants. 

Blatchford, Justice. Although a rehearing was granted by the 
court, held by the circuit judge and the district judge, sitting to- 
gether, as to the second Blessing patent, the reasons winch prevailed 
with them to grant it are not presented, while the grounds on winch 
they held, at the original hearing, that, on a proper construction, the 
second Blessing patent was not infringed, are set forth in the décision 
in 22 Blatchf. G. C. 169, 175 ; S. C. 20 Fed. Rep. 633. It was held 
that there was no infringement of the Merrill patent, or of the first 
or the second Blessing patent. No rehearing has been granted as to 
the Merrill patent, or as to the first Blessing patent. In the first dé- 
cision it was Baid, referring to the Merrill patent and the three Bles- 
sing patents : 

"The object of the invention in each of thèse patents was, as in the Merrill 
patent, to return the waters of condensation automatically to the boiler, to 
accomplish.the same resuit upon similar principles, but by différent and im- 
proved mechanism. In view of the prior state of the art, and of the construc- 
tion given to the Merrill or foundation patent, it may be said, at the outset, 
that the clairas now to be examined should be confined within exceedingly 
narrow limits. Each inventor must be restricted to the spécifie improve- 
ment and the particular device described and claimed by him." 

It was held that there was a material différence between the défend- 
ants' apparatus and its mode of opération, and the plaintiff's appara- 
tus and its mode of opération, as shown in the second Blessing pat- 
ent. 

In view of the récent décisions of the suprême court as to reissues, 
the claims of the second Blessing patent cannot he construed more 
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broadly than the claims of the original. The reissue was applied for 
more than four and one-half years after the original was granted. 
The reissue was taken solely to enlarge the claims. The descriptive 
parts of the two spécifications are alike. The claims are enlarged 
and generalized. The défendants' apparatus does not infringe any 
claim of the original patent, and, therefore, does not infringe any claim 
of the reissue, properly construed. The first claim of the reissue 
discards the short pipe of the first claim of the original, which short 
pipe is not found in the défendants' apparatus. The other claims of 
the reissue must be construed as discarding the short pipe, in order 
to make out infringement. The short pipe is an élément in each of 
the claims of the original patent. 

There must be a decree for the défendants as to the second Bles- 
sing patent. 



Spooner v. Dorn and another. 
(Circuit Court, N. D. Illinois. July 27, 1885.) 

1. Patents for Inventions — Novelty — Spooner Baby-Jumfkrs. 

Patent No. 138,209, granted April 22, 1873, to Alvah F. Spooner, for an im- 
proved baby-jumper, heid valid. 

2. Bamfs— Inpmngkment— Spooner and Raymond Baby-Juupers. 

Patent No. 138,2u9, granted April 22, 1873, to Alvah F. Spooner, for an im- 
proved baby-jumper compared with the device constructed underthe Raymond 
patent, and kdd infringed thereby. 

In Equity. 

Manahan â Ward and Chas. H. Roberts, for complainant. 

Saml. Kerr, for défendant. 

Blodgett, J. The complainant in this case seeks an injunction 
and accounting against défendants for the alleged infringement of 
patent No. 138,209, dated April 2,2, 1873, issued to Alvah V. Spooner, 
for an "improvement in baby-jumpers." The leading feature of the 
device covered by this patent is an iron rod, to the lower end of which 
a wooden saddle is fixed, upon which the child is seated, and to which 
a band is fastened for the purpose of holding the child in place; said 
rod having a rearward curve above the band for the purpose of al- 
lowing free action of the child's head, or, in other words, so that the 
suspending rod shall not interfère with the head or upper part of the 
child's body. This rod is attached to the suspension straps in such 
a manner that the whole structure swings vertically, and the child, 
being seated in the saddle, and duly fastened by the waistband or 
straps, is enabled to use its feet and legs for the purpose of giving 
motion to the jumper. 

The first claim of the patent is "the frame, a, formed of a half- 
round métal bar in the shape shown, with bend, a, and ring, b, and 
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the saddle, B, substantially as and for the purposes herein set forth. " 
The défendants deny infringement, and deny the validity of com- 
plainant's patent for want of novelty. 

The defendant's device, which is constructed under a patent issued 
to one Eaymond, consista of a seat, or saddle, suspended in a frame 
formed by a bifurcated or double wire or rod, curved substantially 
in the same manner as the single rod in the Spooner device; and it 
seems to me that it substantially embodies the principle and mode of 
opération shown in the Spooner patent. The saddle differs slightly 
from that shown by Spooner, but only to such an extent as to be al- 
lowed as a mechanical change, while the curvature or rearward bend 
of the suspending rod shown by Spooner is exactly imitated in the 
double suspending rod of the défendant. 

Upon the question of novelty référence iB made to a large num- 
ber of prior devices, but an examina tion of themfails to disclose any 
device embodying in principle the backward-curved suspension rod 
of the Spooner patent; and, from the proof, I feel compelled to say 
that Spooner seems to hâve been the first to adopt this mode of sus- 
pending the device for seating the child. That the defendant's de- 
vice, under the Eaymond patent, is more ornate than the simple and 
plain device shown in the complainant's patent, is probably true, 
and possibly the Eaymond device might hâve been entitled to a pat- 
ent as an improvement upon that of complainant; but it manifestly 
appropriâtes the essential feature and éléments of the complainant's 
patent. I must therefore find for the complainants, and direct a réf- 
érence to a master to take an account of damages. 



Hobel v. Tuckeb and others. 

(Circuit Court, 8. D. New York. July 21, 1885.) 

Patents for Inventions — Interférence — Efpect of Décision of Patent- 
Office— Rev. St. $ 4918. 

In a suit between interfering patentées under Rev. St. § 4918, the décision of 
the patent-office in favor of one of the parties is not res adjudieata tipon the 
question of priority of invention between them, and a bar to further litigation 
in the circuit court. 

In Equity. 

C. Willis Betts, for complainant. 

J. P. Fitch, for défendants. 

Wallace, J. The complainant, as owner of letters patent No. 
275,092, issued to him as assignée of Taylor, April 3, 1883, files his 
bill alleging interférence between his patent and a patent issued to 
"William A. Tucker, No. 305,336, September 30, 1884. The prayer 
for relief is that the latter patent he declared void because of the al- 
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leged priority of invention of complainant's assignor. The défend- 
ants, by a plea, set up as a défense that the Tucker patent was issued 
by the patent-office after a décision in interférence proceedings be- 
tween the two patents in favor of Tucker, and insist upon that décision 
as a bar to the suit. The plea has been set down for argument, and 
the single question is whether in a suit between interfering patentées, 
under section 4918 of the Eevised Statutes, the décision of the patent- 
office in favor of one of the parties is res adjudicata upon the ques- 
tion of priority of invention between them, and a bar to further litiga- 
tion in this court. The language of that section is so explicit that it 
would seem to be unnecessary to resort to other provisions of the 
patent law in order to ascertain its meaning. As is said by Lowell, 
J., in Union Paper-bag Machine Go. v. Crâne, 1 Ban. & A. 494: "It 
is not ambiguous, but gives a court of equity power to décide between 
interfering patents without ahy exception or limitation." It saves 
the rights of any person interested in either of the interfering pat- 
ents, as well as those of any person interested in the working of the 
invention claimed under either of them, to obtain relief against the 
interfering patent by a suit in equity against the owner. As no 
patent can corne into existence under section 4904, if, in the opinion 
of the commissioner, it interfères with one already granted, the sec- 
tion in question plainly contemplâtes, either that his décision upon 
an interférence may be reviewed, ,or that it it is only to be reviewed 
by a court of equity when he has overlooked the existence of the prior 
patent. That it is not intended to be confined to cases in which he 
has not passed upon the question of priority of invention is apparent 
from the provisions of section 4915, by which the rights of the de- 
feated party in an interférence proceeding are carefully saved by 
allowing him to appeal to the suprême court of the District of Golum- 
bia, or to resort to a remedy by a bill in equity. The provisions of 
this section dénote incontestably that the décision of the commis- 
sioner is not to be conclusive if the defeated party choose to contest 
his décision by a direct attack upon the interfering patent in a court 
of equity. It may very well be held that where the defeated party 
does not adopt the statutory mode of contesting the décision of the 
patent-office upon the question of priority of invention, the décision 
should be held conclusive. The décisions in Peek v. Lindsay, 2 Fed. 
Eep. 688; Holliday v. Pickhardt, 22 0. G. 420; S. C. 12 Fed. Eep. 
147; Hanford v. Westcott, 16 0. G. 1181; Shuter v. Davis, 24 0. G. 
303; S. C. 16 Fed. Eep. 564,— are to this effeot. They do not throw 
any light upon the présent question, because this is purely one of 
statutory construction. The cases of Wire Book-sewing Machine Co. 
v. Stevenson, 11 Fed. Eep. 155. and Peck v. Collins, 70 N. Y. 376, are 
authorities in support of the conclusions thus reached. 
The plea is therefore overruled. 
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The Westeenland. 
The C. H. Valentine. 

{District Court, 8. D. New York. July 3, 1885.) 

Collision — Harbob Régulations — Improper Anchobage — Running into 
Obvious Danger. 

Where the schooner C. H. V. anchored nearer the Jersey City shore tban the 
harbor régulations permitted, and in a situation that involved clearand obvious 
danger of collision upon the backing out of the steamer W. in the strong ebb- 
tide, and the schooner, being notifled in time and requested to drop astern, 
neglected to do so, though she raight hâve done so without difflculty, and 
the steamer thereupon backed out, and a collision ensued, held, that both were 
in fault, and the damage and costs were divided ; the schooner, for not drop^ 
ping astern after seasonable notice ; the steamer, for running out into an ob- 
vious danger, instead of first procuring the harbor master to enforce the régu- 
lations, or offering to assist the schooner astern. 

In Admiralty. 

Jae. K. Hill, Wing & Shoudy, for libelant Curtis and the schooner 
C. H. Valentine. 

Biddle é Ward, for Eandle and the steam-ship Westernland. 

Bkown, J. The above are cross-libels brought in behalf of the re- 
spective owners of the schooner Valentine, and of the Belgian steam- 
ship Westernland, to recover the damages sustained by each, arising 
from a collision winch occurred in the North river in the afternoon 
of December 13, 188é, about opposite Morris street, Jersey City, some 
200 yards from the shore. The schooner was at anchor, and the 
steam-ship, in backing out with the aid of tugs in the ebb-tide, was car- 
ried down against the schooner, so that the bows of the latter struck 
the port quarter of the steamer, doing some injury to both. My con- 
clusions of fact are as follows : 

1. The schooner was at anchor at considerably less than the re- 
quired distance of 300 yards from the Jersey shore ; probably less than 
200 yards. 

2. The tide was strong ebb; there had been a freshet in the river, 
and the current ran down ail day. 

3. The mate of the schooner, who was on board, received several 
timely warnings of the necessity of dropping down the stream, in or- 
der to make room for the steamer to corne out at her appointed time. 
There was no dimculty in the schooner's dropping far enough astern 
to be out of danger, had the mate been disposed to do so. Measures 
for this purpose were not taken until some time after the steamer had' 
started, and the collision was seen to be impending. The schooner 
had plenty of spare cable ; and had attention been given to the steamer, 
even when she started, there was still time to hâve dropped astern, 
out of the way of danger. The schooner must therefore be held liable 
for anchoring inside of the prohibited limits, and in a place of danger; 
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and after repeated notice of the necessity of moving, for having neg- 
lectëd the means of doing so that were at lier command, and persist- 
ently remaining in the way of the Westernland. 

4. It waB not customary for the steamer to corne out upon the eb'o 
tide. The difficulty of holding lier up against the strong ebb was 
well known, and the danger of collision with the schooner was per- 
ceived and understood by ail who were engaged in taking the steamer 
out. In this situation it was not enough for the steamer merely to 
give notice to the schooner, as she certainly did, in ample time. Al- 
tbough the schooner was négligent, and in an improper place, the 
steamer had no right either to run her down recklessly, or to move 
out in a way that, as was perceived beforehand, was almost certain 
to resuit in collision. I do not doubt that in the act of backing out, 
and in the working of the tugs, ail was done by the steamer that was 
practicable to be done to keep her up ; but she was not justified in 
starting until her way was free from obvious probable danger. She 
should first hâve proffered aid to move the schooner, and if that were 
not aceepted, she should hâve applied to the harbor master to en- 
force the régulations. The paramount duty of vessels to avoid col- 
lisions by ail reasonable and practicable means must be inflexibly 
enforced. 

I must therefore hold the steamer also in fault. The resuit is 
that the damages must be divided, and a référence ordered to com- 
pute the amounts if the Barne are not agreed upon. There being 
cross-libels, and both held in fault, the costs will be also divided. 
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Liebman v. City and County of San Francisco. 

{Circuit Court, V. California. August 24, 1885.) 

1. Statutes of State — Construction by State Courts, how Followed bt 

Fédéral Courts. 

In construing state statutes the United States courts vvill follow the construc- 
tion adopted by the state courts, unless it conflicts with or impairs the effi- 
ciency of some priuciple of the United States coustitution, an act of congress, 
or a rule of commercial or gênerai law 

2. Municipal Bonds— San Francisco — Montgomery Avenue Ofening — Péti- 

tion OF PkOPERTY OWNER8 — RbCITALS IN BoNDS. 

The pétition of property owners was essential to the validity of the proceed- 
ings to open Montgomery avenue, in San Francisco, under the act of April 1, 
1872 ; and to maintain an action on the bonds issued, the sufficiency of the pé- 
tition raust be affirmatively shown, as itcannot be conclusively presumed from 
the récitals in the bonds. 

3. Same— Bonds Issued by Corporation Composed of City Officers Acting 

under Spécial Statute — Liability of Municipalitt. 

The city and county of San Francisco is noi bound by récitals contained in 
the Montgomery avenue bonds issued hy the board of public works under the 
act of April 1, 1872, such board of public works being a distinct corporation 
composed of officers of the city, acting independently of it, under the provis- 
ions of a spécial statute. 

4. Same — Right of Paiity Ltable on Bond to Hearing before Judgment. 

A party liabJe on a bond is entitled to his day iti court, in person, or by his 
représentative, before a binding judgment, determining the validity of the bond 
as against him or his property, can be rendered. 

5. Same — Montgomery Avenue Bonds not City or County Bonds. 

The Montgomery avenue bonds are not bonds of the city or county of San 
Francisco, and the city aud county canuot be sued tliereon. 

At Law. 

D. M.Delmas, A. L. Rhodes, and J. P. Tloge, for plaintiff. 

Garber, Thornton é Bishop, for défendant. 

Before Field, circuit justice, and Sawyer, circuit judge. 

Fibld, Justice. This is an action against the city and county of 
San Francisco to compelthe paymentof 20 coupons for interest, each 
amounting to $30, attached to certain instruments designated in the 
pleadings as "Montgomery Avenue Bonds." The plaintiff prays for 
judgment; that the coupons are valid obligations of the city and 
county; that there is due by it, upon each of them, the sum of $30, with 
interest from the date of its maturity at the rate of 7 per cent, per an- 
num; that the city and county pay the atnount thus adjudged due 
from the spécial tax to be annually levied, assessed, and collected for 
that purpose, pursuant to the act of the législature of April 1, 1872 ; 
and that the plaintiff recover against it for the costs of this action. 

The validity of the bonds to which the coupons are attached, and, 
of course, the validity of the coupons also, dépends upon that act, and 
the compliance in their issue with its requirements. The object of 
the act was to open and establish a public street in the city and county 
of San Francisco, to be called Montgomery avenue, and to take pri- 
vate lands therefor. It described a strip of land by metes and bounds, 
v.24F,no.l3— 45 
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and declared that it was taken and dedicated for such street; and 
that, when paid for, the title thereto should vest in the city and county 
for that purpose, as the title of other public streets was vested. It 
provided that the value of the property taken, the damages to improve- 
ments thereon, or adjacent thereto, and ail other expenses incidental 
to the proceeding, should be considered the cost of the openingof the 
avenue, and should be assessed upon lands within a described district 
in proportion to the benefits accruing therefrom, to be ascertained by 
a board of public works created for that purpose. That board was to 
consist of the mayor, the tax collector, and the surveyor of the city 
and county of San Francisco ; and whenever the owners of a major- 
ity in frontage of the property which was to bear the burden of the 
improvement, as they were named in the last preceding annual as- 
sessment roll for the state, city, and county taxes, should pétition the 
mayor of the city and county, in writing, for the opening of the avenue 
according to the provisions of the act, the board was to proceed to or- 
ganize by the élection of a président, and then to the performance of 
its prescribed duties. It was, among other things, to ascertain and 
report the cash value of the land taken and the damages caused to 
the property along the line and within the course of the avenue ; also, 
the benefits accruing from its opening to the lots within the prescribed 
district. 

The report was to remain at the office of the board for 30 days for 
the inspection of parties interested, and notice that it was thus open 
for inspection was to be published for 20 days in two daily papers in 
the city and county. Any person interested who was aggriéved by 
the action of the board, as shown in its report, might, within the 30 
days, apply, by pétition to the county court setting forth his interest 
in the proceedings, and his objections thereto, for an order on the 
board to file with the court its report, with such other documents or 
data as might be pertinent thereto, which were used by it in prepar- 
ing the report. And the court was authorized to hear the pétition, 
and the board could appear in response to it, and testimony could be 
taken in the matter. After hearing and considération, it was in the 
discrétion of the court to approve and confirm the report, or to refer 
it back to the board, with directions to alter or modifyit in specified 
particulars. From the order of the county court an appeal could be 
taken to the suprême court of the state, to review the matters eom- 
plained of. Upon the final confirmation of the report the board was 
required to prépare and issue bonds in sums of not less than $1,000 
each, for the amount necessary to pay and discharge ail the damages, 
costs, and expenses incurred. The bonds were to be known and des- 
ignated as the "Montgornery Avenue Bonds," and made payable in 30 
years from their date, and to bear interest at the rate of 6 per cent. 
per annum, payable semi-annually at the office of the treasurer of the 
city and county. Coupons for the interest were to be attached to each 
bond. The bonds were to be signed by ail the members of the board, 
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and its seal was to be affixed to each. The coupons were to be signed 
by the président. 

Any person to whom damages for lands were awarded, upon t«nd- 
ering to the board a satisfactory deed of conveyance of the property 
to the city and county, was entitled to hâve bonds issued to him equal 
to the amount awarded. The act also provided for the assessment 
and levy of an annual tax upon the property benefited for the pay- 
ment of interest upon the bonds, and to create a sinking fund for the 
rédemption of the principal, the assessment to be "adjusted and dis- 
tributed according to the enhanced values" of the respective parcelB 
of land as fixed in the final report of the board. But the act declared 
that the city and county of San Francisco skould not, in any event 
whatever, be liable for the payment of the bonds, nor any part thereof, 
and that any person purchasing tkem, or otherwise becoming the owner 
of any bond or bonds, accepted the same upon that express stipulation 
and under standing. The following is a copy of one of the bonds and 
coupons issued under the act. The others are similar in form, dif- 
fering from each other only in their number. 

SïATB OF CALIFORNIA. 

Board of Publia Works. 

City and County (Number 205) San Francisco. 

(Vignette.) 

$1,000. MONTGOMEKY AVENUE BOND. $1,000. 

In Conformity 
with an act passed by the people of the state of California, represented in sen- 
ate and assembly, entitled "An act to open and establish a public streetin the 
city and county of San Francisco, to be called Montgomery avenue, and to 
take private lands therefor," approved April 1, 1879, the treasurerof the city 
and county of San Francisco, state of California, will pay, at his office in said 
city and county, to the holder hereof , one thousand dollars in United States 
gold coin, with interest at the rate of six per cent, per annum, payable semi- 
annually in like gold coin, upon surrender of the corresponding coupons, and 
that the principal sum is redeemable within thirty years from the date of thèse 
présents. 

It being understood and agreed that this bond may be redeemed by said 
treasurer as provided in said above-mentioned act of the législature of the 
state of California. 
In witness whereof, the mayor, the tax collector, and city and county sur- 

veyor of said city and county of San Francisco, 
composing a board of public Works, hâve re- 

ÎSeal of the ) spectively signed thèse présents, and the presi- 

Board of Public Works. ) dent of the board of public works has signed 

the annexed coupons as of the first day of Jan- 
uary, 1873. 

William Altoed, 
Président of the Board of Public Works and Mayor of the City and County 
of San Francisco. 

Alexander Austin, 
Tax Collector and Member of said Board of Public Works. 
Richard H. Stbetch. 
City and County Surveyor and Member of said Board of Public Works. 
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$30. Board of Publie Works. Coupon No. 15. 

Montgomery 1 The treasurer of the city and county of San Francisco will 
.M. A. B. >■ pay bearer, at his office, thirty dollars, six months' inter- 
Av. Bond. ) est. 
On bond ? j Due lst Januarv, 

No. 205. J ( 18.81. 

VV'm. Alvoud, 
Président of Board of Public Works. 

From thîs brief statement of the act of April 1, 1872, three things 
distinctly appear: (1) ïhat the pétition of the owners of a majority 
in frontage of the property to be charged with the cost of the improve- 
ment was essential to the validity of ail subséquent proceedings taken 
for the opening of the avenue, including, of course, the issue of the 
bonds; (2) that in no.event could the city and connty be held liable 
on the bonds, and necessarily, therefore, not on the coupons attached; 
and (3) that every person purchasing or becoming the owner of any 
bond took the same on that express stipulation and understanding. 

The act in question was before the suprême court of the state, and 
the subject of exhaustive considération, in Mulligan v. Smith, 59 Cal. 
206. That was an action of éjectaient to recover land claimed by 
the plaintif! under a deed executed to him upon a sale of the prom- 
ises for the non-payment of a taxed levied thereon to raise a fund to 
pay the interest on the bonds. In the lower court, évidence was in- 
troduced which tended to show that the pétition to the mayor, which 
was the essential initiatory step to the proceedings for opening the ave- 
nue, had not been signed by the owners of a majority in frontage of the 
property to be charged, as shown by the names on the assessment 
roll of the previousyear; and the court found that such was the fact. 
In the suprême court it was contended, as it had been in the court 
below, that évidence to impeach the correctness of the pétition in this 
respect was inadmissible; and also that as the pétition was suffi- 
cient on its face, and had been aecepted by the mayor as sufficient, 
the défendant was estopped from questioning its validity, or the va- 
lidity of the proceedings under it; and also that such estoppel fol- 
lowed from the judgment of the county court confirming the report 
of the board. But the suprême court held the évidence admissible, 
and that the défendant was not estopped from showing the insuffi- 
ciency of the pétition, either by the action of the mayor in accepting 
it, or the judgment of the county court; that while it might be true 
that the mayor was called upon in the flrst instance to décide upon 
the suffieiency of the pétition, there was nothing in the statute which 
made his détermination conclusive, and precluded an inquiryinto its 
validity whenever the proceedings under it came up for judicial con- 
sidération. In no part of the statute, said the court, did it appear 
that provision was made for notice to the property owners of the pro- 
ceedings authorized to be taken before the mayor, or by the board, 
or in the county court. Neither the mayor nor the board was re- 
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quired to give notice of any kind until the board had completed the 
report of its work. And the notice then reqnired was one of a gênerai 
nature, by publication, and was only that the report was open for in- 
spection. Though any property owner aggrieved by the action or 
détermination of the board, as shown in its report, could'have made 
his objections to the county court, they could not extend to the char- 
acter or sufficiency of the pétition. "Nowhere in the statute," said 
the court, "is the pétition made part of the report, or of the data or 
documents used in making it. Nor is it anywhere required that the 
board or the mayor shall return it to the court, or file it there or else- 
Where. The court had, therefore, no jurisdiction of the pétition ; no 
power to adjudge upon its exécution; and it could not assume juris- 
diction of it, or by its judgment décide upon its sufficiency and va- 
lidity so as to conclude the défendant." Thèse conclusions of the 
court were concurred in by ail its members, and sustained in separate 
opinions of marked ability and learning by three of them. Ail agreed 
that évidence to show the defect in the pétition, in not being signed 
by owners of a majority in frontage of the property to be charged, 
waa admissible, and that the defect existing invalidated ail the sub- 
séquent proceedings. "When, therefore," said the court, "the légis- 
lature prescribed that a pétition from the owners of a majority in 
frontage of the property to be charged with the cost of the improve- 
ment was necessary to set the machinery of the statute in motion, no 
step could be taken underthe provisions of the statute until the requi- 
site pétition was presented. It was the first authorized movement 
to be made in the opening of the avenue. When taken, olïicers who 
were to constitute and organize a board of public works were au- 
thorized to organize. Until it was taken, they had no such authority. 
They could not legally act at ail ; or, if they acted, their proceedings 
would be unauthorized and void. The présentation of the pétition 
reqnired by the statute was therefore essential." 

The authorities cited in the several opinions show that similar con- 
clusions hâve been reached by the highest courts of other states, in 
analogous cases. Indeed, the rule is fundamental that where private 
property is to be taken for a public improvement, upon the pétition 
of a majority of those who are to bear its burden, the pétition of such 
a majority must be made before proceedings for the appropriation of 
the property can be had. This is a condition which must be strictly 
followed. A failure to comply with it will vitiate ail subséquent pro- 
ceedings. No one, indeed, would contend that proceedings had in 
such cases, without the pétition of any of the owners, would be valid : 
and a pétition of a less number of the owners than that designated 
by the statute would be equally ineffectuai. If one less than the re- 
quired number may be omitted, so may ail. Nor is the rule at al! 
affected by the doctrine that in a certain class of cases évidence of 
such compliance is conclusively found in the action of officers required 
to consider and détermine that fact. That doctrine, as we shall près- 
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ently see, only applies to estop the obligors of a bond, and can hâve 
no bearing or considération in the présent case, where the bonds to 
which the coupons in controversy are attached are neither in form 
nor in law the obligations of the city and county. 

The construction given by the suprême court pf the state to the 
act of April 1, 1872, if not absolutely binding upon the judges of the 
fédéral courts, in cases arising under it, is certainly not to be disre- 
garded and rejected, except for the most cogent and persuasive rea- 
sons, such as would leave little doubt of the error of the state court. 
Conflicts between state and fédéral tribunals, in the interprétation of 
state statutes, are always to be avoided if possible. The fédéral 
courts will therefore follow the exposition of the state courts, unless 
it conflicts with or impairs the efScïency of some principle of the 
fédéral constitution, or of a fédéral statute, or a rule of commercial 
or gênerai law. In this case there is no such conflict or impairment. 
No principle of fédéral law is invaded, or rule of commercial or gên- 
erai law disregarded. The construction given is one we should un- 
hesitatingly adopt, had the suprême court, the legitimate expounder 
of Btate statutes, never spoken on the subject. 

There was, it is true, an intimation by one of the judges, in his 
opinion in Mulligan v. Smith, that in an action upon the bonds, that 
being an action upon contract, a différent rule might exist, and that 
an estoppel might arise against the défendant* It was, however, only 
an intimation to mark a possible distinction in the proofs required in 
the two forms of action. No question as to the effect of the bonds as 
évidence was before the court. And it is plain that if, to recover in 
the éjectaient, it was essential to establish the validity of the proceed- 
ings leading to the levy of the tax to pay the interest on the bonds, 
it must be essential to establish the validity of the proceedings lead- 
ing to the issue of the bonds themselves, and, of course, the sufficiency 
of the pétition upon which the proceedings were founded, unless such 
sufficiency is, from the character of the instruments, and the récitals 
in them, to be conclusively presumed. In the ejectment case, a com- 
parison of the pétition with the assessment roll of the previous year 
disclosed the fact that a number less than the majority of the owners 
in frontage, as shown by the names on the assessment roll, appeared 
on the pétition. The subséquent proceedings were therefore from 
this defect, wholly unauthorized. The essential initiative to them 
had never been taken. 

The question hère is whether, assuming that an action will lie against 
the city and county on the coupons, will the sufficiency of the pétition 
be presumed ; or, what will amount to the same thing, will the de- 
fendant be estopped from denying its sufficiency, so as to allow the 
admission in évidence of the coupons, without other proof than the 
production of the bonds to which they were attached ? 

There are numerous caseB where municipal bonds hâve been au- 
thorized by statute, upon a vote of a majority of the citizens of a city, 
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county, town, or other locality, and officers designated to ascertain 
and report as to the vote taken, and issue the bonds. When, in such 
cases, the bonds refer to the statute, and recite a compliance with its 
provisions, and hâve passed, for a valid considération, into the hands 
of bonafide purchasers, without notice of any defect in the proceed- 
ings, the obligors hâve been held to be estopped from denying the 
correctness of the récitals. The doctrine on this subject is well stated 
by the suprême court of the United States in the récent case of Pana 
v. Bowler, 107 U. S. 539; S. C. 2 Sup. Gt. Eep. 713. "This court," is 
the language used, "has again and again decided that if a municipal 
body has lawful power to issue bonds, or other negotiable securities, 
dépendent only upon the adoption of certain preliminary proceedings, 
such as a popular élection of the constituent body, the holder in good 
faith has the right to assume that such preliminary proceedings hâve 
taken place, if the fact be certified on the face of the bonds by the 
authoritiës whose primary duty it is to ascertain it." This doctrine 
is not accepted in many of the state courts, and has, in some instances, 
met with earnest dissent from judges of the suprême court. It must, 
however, be conceded that it is the settled doctrine of that court; but 
to its application the récitals must clearly import a compliance with 
the statute under which the bonds were issued. If, fairly construed, 
they are consistent with any other interprétation, they will not estop 
the municipal corporation in whose name they are made from show- 
ing that they were issued without authority of law. School-district 
v. Stone, 106 U. S. 186; S. C. 1 Sup. Ct. Eep. 84; Supervisors Car- 
roll Go. v. Smith, 111 U. S. 556; S. C. 4 Sup. Ct. Eep. 539. And 
the récitals, when full, will estop pnly the obligors of the bonds; they 
cannot estop others who are not parties to them; they cannot affect 
strangers to the transaction. In both particulars the alleged récitals 
in the avenue bonds are inoperative to create any estoppel against 
the city and county. There is no statement of any fact in the clause 
called a récital. The clause is a mère caption to an order or promise 
of the board of public works that the treasnrer of the city and county 
of San Francisco will pay to the holder the sum of one thousand dol- 
lars. "In conformity with the act," the title of which is given, says 
the instrument, "the treasurer will pay." Eead in connection with 
what follows, it imports that the treasurer will pay the amount desig- 
nated in accordance with the act, — that is, out of the fund to be pro- 
vided by it, — and that the holder can look to no other source of pay- 
aient. There is notbing in the clause which would reach the pétition, 
and import that it had conformed to the requirements of the statute. 
But the fact which disposes of this question of récitals, and any alleged 
effect attributed to them in the présent case, is that the so-called bonds 
to which the coupons in controversy were attached are not obligations 
of the city and county. They are not executed by it, or under its 
seal, or by its agents or officers, but by certain parties constituting 



712 FEDERAL REPORTEE. 

the board of public works. The fact that certain officers of the city 
and county are made members of the board to appraise the property 
taken, and the injuries and benefits caused by the opening of the 
avenue, and to issue the bonds, does not constitute them agents of the 
city and county, and render their work as such board, or the bonds 
issned by thern, the work or the bonds of the city and county; no 
more than if they were constituted a board to establish a universifcy, 
and prescribe the studies to be pursued in it, would make them the 
agents of the municipality for that purpose. Agents can only exer- 
cise the powers of their principals; they cannot lawfully exceed them. 
Hère the city and county, as a municipality, is not authorized to open 
the avenue, to appraise tha value of the property taken, or the amount 
of injuries received by or benefits conferred upon the owners of prop- 
erty along the line of the avenue, or to sign and issue its bonds to 
the parties injured. In ail thèse matters the board acts independ- 
ently of the municipality. It is made the agent of the state to carry 
out a public improvement directed by its statute, and not the agent 
of the city and county. This branch of the case is more fully con- 
sidered by rny associate, and I ful]y concur in his views. 

The foundation upon which the doctrine of estoppel from récitals 
in municipal bonds rests is that the officers signing the bonds and 
inserting the récitals are agents of the municipality, and authorized 
to bind it by their acts and représentations. The principle which 
gives rise to the estoppel, as well stated by the defendant's counsel, 
is that it would be inéquitable to permit a municipal corporation to 
take advantage of the falsity of solemn déclarations of such agents 
within the seope of their authority. But if the officers making the 
récitals are not such agents, there is no room for the doctrine of es- 
toppel. Their récitals, on no conceivable principle, can in such cases 
bind the corporation. It follows that if any action can be maintained 
upon the coupons against any défendant, the validity of the proceed- 
ings upon which the bonds were issued must be established by affirm- 
ative proof of the sufficiency of the pétition, which was the essential 
initiative to them. But the question is not before us, whether an ac- 
tion can be maintained against any other party ; it is enough that we 
are of opinion that the présent action cannot be maintained against 
the city and county of San Francisco. The plaintiff asks for judg- 
ment that the coupons are valid obligations of the city and county; 
that there is due, by the city and county, upon each of the coupons, 
$30, with interest; that the city and county pay the amount thus 
adjudged due, out of the spécial tax to be levied under the act, and 
that the plaintiff recover his costs of the action. Such judgment 
could not be rendered upon the facts stated in the complaint. The 
statute to which the complaint refers, and upon which alone the 
judgment is sought, déclares, in express terms, "that the city and 
county shall not, in anyevent whatever, be liable for the payment of 
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the bonds, nor any part thereof," and "that any person purchasing 
said bonds, or otherwise becoming the owner of any bond or bonds, 
accepts the same on that express stipulation and understanding." 

As already stated, the so-called bonds, which, in fact, are only or- 
ders or promises of the board of public works that the treasurer will 
pay to the holder the amounts designated, cannot be the foundation 
of any liability of the city and county; and that such liability is 
sought to be charged appears from the prayer for judgment, aUhough 
the discharge of that liability is to be had out of funds to be raiaed 
by the spécial tax for which the act provided. 

The asserted ground of the action isthat it is essential to establish 
the yalidity of the bonds, as a preliminary to an application for a 
mandamus to levy the spécial tax. Counsel assume that the validity 
of the bonds issued by one party can be determined in an action 
against another in no way named in them, nor liable for their pay- 
ment. We do not so understand the law. We bave not met with 
any adjudged case to that purport. On the contrary, we hâve al- 
ways supposed that the party actually liable on a bond must hâve his 
day in court, in person, or by his représentative, before a judgment 
determining its validity as against him or his esta te could be regarded 
as having any binding force. Such liability cannot be vicariously 
imputed to him, or charged upon his estate. If the action be to 
charge particular property, of which there is no représentative, there 
is a defect in the law, which the législature, and not the courts, must 
supply. 

It is true that in the enforcement of bonds of municipal bodies, 
which are to be paid from funds raised by taxation, gênerai or spécial, 
the validity of the bonds must first be established by the judgment 
of the court, — that is, the demand against the municipality on the 
bonds must be first carried into judgment; then a mandamus will is- 
sue, which is in the nature of an exécution. It isthe executory pro- 
cess for the enforcement of the judgment recovered. It can only issue 
to command the corporation against which the judgment isrendered, 
or its représentatives or officors, to levy the tax prayed, justasan ex- 
écution on an ordinary money judgment can only be issued against 
the property of the judgment debtor. Whether, when the judgment 
against the municipality is rendered, the writ is to direct a gênerai 
or spécial tax upon ail or a portion of the property within its limits, 
or only upon a particular class of property, real or personal, will dé- 
pend upon the directions of the statute providing for the payment of 
the indebtedness created. The judgment, however, must, in ail cases, 
be against the corporation to which, or to whose représentatives or 
officers, the writ is directed. It is the liability of the corporation 
established by the judgment which is to be discharged by the levy of 
the tax prayed, and not the liability of any other body. 

The several cases cited by counsel in support of their contention 
in no respect militate against thèse views, but, on the contrary, illus- 
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trate and confirm them. In ail of them the bonds were issued in the 
name, or were in law the obligations, of the municipality against which 
the judgment was prayed, though in some of them the funds for the 
payment of the judgment were to be collected by a spécial tax upon 
the property of a particular district. It would serve no useful purpose 
to comment at length upon the cases in vérification of this statement. 
Every one who may take an interest in the subject will find, upon ex- 
amination of them, its correctness sustained. 

One of the counsel of the plaintiff indulges in his brief in some 
stricturea upon the action of the city and county of San Francisco, 
with respect to thèse bonds, cbaracterizing it as "dishonest and dis- 
honorable répudiation." The accusation falls harmless in the face 
of the statute under which the bonds were issued, declaring that'the 
city and county "shall not, in any event whatever, be liable for the pay- 
ment ofthe bonds, nor any partthereof," and "that any person purchasing 
said bonds, or otherwise becoming the owner of any bond or bonds, 
accepta the same upon this express stipulation and understanding." 
Nor can the legislators of the city and county be subjected to any just 
imputation of a want of regard to the honor and crédit of the munic- 
ipality in refusing to order the levy of a tax to pay the interest on 
the bonds, so long as the judgment of the highest tribunal of thestate, 
the constitutional expounder of its laws, remains unreversed, declar- 
ing that the proceedings on which the bonds were issued, were taken 
in disregard of the conditions imposed by the législature, and there- 
fore were absolutely null and void. If property of citizens has been 
taken and is retained for an avenue of the city without compensation, 
upon proceedings not warranted by law, some other remedy must be 
sought by the parties injured than such as consists in affirming the 
validity of those proceedings in face of the judgment of that tri- 
bunal. 

It follows from the views expressed that no recovery can be had 
upon the facts disclosed in the complaint, and the motion of the de- 
fendant to exclude ail évidence in support of its allégations must be 
granted; and it is so ordered. 

Sawyer, J., (concurring.) This case having been regularly called 
for trial, the plaintiff offered in évidence the bonds and coupons set 
out in the complaint, to the introduction of which the défendant ob- 
jected, on the ground that the complaint does not state a case suffi- 
cient to justify the introduction of any évidence whatever; or, in 
other words, that the facts stated in the complaint do not make a case 
which entitles the complainant to any judgment or relief against the 
défendant, or upon which the défendant is in any respect liable to be 
8ued. The counsel of both parties treated the objection as, in effect, 
a demurrer to the complaint, on the ground that the facts set out, 
taken as true, do not constitute a cause of action, and they argued 
the question very elaborately on that hypothesis. 
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The first question that meets us at the threshold of the discussion 
is whether the défendant — the municipal corporation, the City and 
county of San Francisco — is, in any sensé, the obligor on the bonds, 
or whatever the instruments in suit may be properly termed, or 
whether it is in any way a party to the transaction out of which thèse 
instruments arose, in such sensé as to cast any liability or duty upon 
the municipality in its corporate capacity. 

In my judgment the instruments sued on are not bonds of the city 
and county of San Francisco, and the city and county of San Fran- 
cisco, in its corporate capacity, does not stand in any such relation 
to thèse obligations as renders the corporation liable to be sued upon 
them for any purpose. The act under which the instruments sued on 
purport to hâve been issued is not an amendmentof the city charter, 
and it does not purport to enlarge the powers or duties of the corpo- 
ration, or of its officers, in their capacity as officers or agents of the 
corporation. It does not confer any authority whatever upon the 
corporation to do any act in its corporate capacity, or impose any duty 
or obligation upon the municipality relating to the opening and dedi- 
cation to public use of Montgomery avenue. The corporation is not 
authorized to do the acts necessary to the opening and dedication of 
the street to the public use contemplated by the act, or required to 
see that the costs of the work, upon completion, shall be collected or 
paid; in short, the corporation, as such, is neither required nor au- 
thorized to perform any act in relation to the opening and dedication 
of the avenue, or in relation to payment therefor, when accomplished. 
Clearly, it seems to me, the state has undertaken to do this work 
through the instrumentalities chosen by itself, of which instrumen- 
talities the corporation called the city and county of San Francisco is 
not one. Some of the officers of the city, it is true, are designated as 
instrumentalities for carrying out the scheme provided for ; but, in 
carrying it out, they do not act by virtue of any authority derived 
under the charter of the corporation, or any act amendatory of the 
charter, or enlarging its powers, or under the authority of the corpo- 
ration, but they act solely by authority of the act in question, inde- 
pendently of any act of the corporation; their désignation by their 
officiai titles being only descriptio personarum, to indicate the partic- 
ular parties chosen for the work. 

The act describes a spécifie tract of territory, within the city and 
county of San Francisco, bymetesand bounds, and then déclares that 
"it is hereby taken and dedicated for an open and public street, and, 
when paid for as hereinafter provided, the title thereto shall vest in 
the said city and county for such purposes forever, as the title of other 
public streets in said city and county now is vested." This, with a 
provision for subséquent improvement and care, is the only one in 
the whole act in which the city and county, in its corporate capacity, 
is brought into any relations with the improvement contemplated; and 
this relation only commences after the work of dedication and open- 
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ing is fully completed andpaidfor by the agencies, and in the man- 
ner appointed by the act. The expenses of dedication to public use, 
and opening the avenue, are to be paid for by assessments on a dis- 
trict of land specifically described and designated by the act as ben- 
efited by the improvement. The board of public works provided for 
is not a board of public works of the city and covnty of San Francisco, 
with powers derived under the charter of the city, or anyactenlarging 
those powers, or acting by authority of the corporation or its charter. 
It is not one of the branches of the municipal government. This 
board is a spécial board of public works created by the statute, with- 
out any référence to the powers and duties of the corporation to carry 
out this particular improvement undertaken by the state, without réf- 
érence to or any action of the corporation, and without consulting 
its pleasure. It is, it is true, composed of three persons, who are also 
officers of the corporation, and their officiai name is used to designate 
the individuals who are to constitute the board. But their individ- 
ual naines rnight just as well hâve been used, or any other three per- 
sons, having no connection with the corporate government, might 
hâve been appointed to perform precisely the same acts; and had tins 
been done, there would be just as good ground for considering them 
agents of the corporation, and not instrumentalities employed by the 
state itself to carry out its purposes, as there is now to consider the 
board as an agent of the municipality, and not an instrumentality of 
the state. Doubtless, the législature might hâve enlarged the powers 
of the corporation, or conferred the authority or imposed the duty 
upon it to perform the contemplated work, but it did not see fit to do 
so. "The mayor, tax collector, and city and county surveyor" of the 
city and county of San Francisco, — that is to say, the persons who, 
for the time being, fill those offices, — are "created a board of public 
works within the meaning and intent of this act, and, as such board, 
are hereby authorized, empowered, and directed to perform ail and 
singular the duties herein enjoined upon the board of public works 
as herein provided." A salary of $2,000 per annum is allowed to 
each for his services in such board, payable out of the "Montgomery 
avenue fund," to be assessed upon the property benefited as a part 
of the expenses of opening the avenue. Section 25 provides that 
"the board of public works shall provide itself with an officiai scal, 
which shall be used to verify such acts of the board as are herein de- 
scribed to be done under the seal of the board;" thus, apparently, 
making it an independent corporation, or quasi corporation, for the 
purposes of the act. Section 8 requires the board, at the proper stage 
of proceedings, to prépare and issue bonds for an amount in the ag- 
gregate "necessary to pay and discharge ail said damages, costs, and 
expenses;" "said bonds shall beknown and designated as 'Montgom- 
ery Avenue Bonds,' and the bonds shall be signed by ail the members 
'of the board,' and the seal thereof sball be affixed to each bond." 
There is nothing to authorize the issue of bonds by or in the name 
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of the municipal corporation. They are t'o be issued by the board 
specially created for the purpose, under its own seal, provided for by 
the act, and not under the seal of the municipal corporation, and not 
signed by the mayor as mayor or agent of the city. Under section 
11 a fund sufficient for the purpose for payaient of tbe coupons and 
rédemption of the bonds is to be levied, assessed, and collected "in 
the same manner as other taxes in said city and county are levied, 
assessed, and collected upon lands within the district supposed and 
determined by the act itself to be benefited. ïhus the same machin- 
ery and instrumentalities used for collecting <otker state as well as 
city taxes are adopted for assessing and collecting the spécial tax 
provided for the purposes of the act. The moneys so collected are to 
be paid, not into the treasury of the city and county, as a part of its 
corporate funds, but to the treasurer of the city and county, pereonally 
designated for the purpose, and is "to constitute the Montgoniery av- 
enue fund," "to be paid out by said treasurer only in payment of the 
coupons attached to said bonds, * * *" and "in redeeming the 
bonds issued in pursuance of the provisions of tins act." 

The fund thus provided is set apart for this spécifie purpose, hav- 
ing no connection with the funds of the municipality under the sole 
charge and management of the board of public works, and the person 
who happens, for the time being, to be treasurer. The municipal cor- 
poration, as sueh, has no power or authority over it, — nothing what- 
ever to do with it. Nor has the board of supervisors, the législative 
and governing body of the corporation. It is under the exclusive au- 
thority and control of the agents of the state, especially designated by 
the act to carry out the will and purpose of the state, as manifested 
by the act. 

As if not enough to déclare its purpose to make the improvement, 
to designate its own instrumentalities, and point out the mode of exe- 
cuting its will, leaving nothing to be done on the part of the corpora- 
tion, or of its législative and governing body, and to carefully avoid 
bringing the corporation or its législative body into any relations 
whatever with the work, and as if to eut off ail possibility of doubt 
upon the subject, it was expressly provided, in the last section but 
one of the act, "that the city and county of San Francisco shall not, 
in any event whatever, be liable for the payment of the bonds, nor any 
part thereof, provided to be issued under this act; and any person pur- 
chasing said bonds, or otherwise becoming the owner of any bond or 
bonds, arcepts the same upon that express stipulation and understand- 
ing." Thus the statute in no provision authorizes the city and county 
of San Francisco, in its corporate capacity, or by the board of super- 
visors, its législative and controlling body, or otherwise, to do any- 
thing in the matter of opening and dedicating to public use Mont- 
gomery avenue, or to meddle with the funds provided for the purpose, 
or to assume any obligation or responsibility in the matter. The act 
imposes no obligation or duty upon the corporation or upon its con- 
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trolling body, nor does it even confer any power to act in any man- 
ner in regard to the work of opening Montgomery avenue, while, on 
the contrary, it expressly provides that it "shall not, in any event what- 
ever, be liable for the payment of the bonds, nor any part thereof, pro- 
vided to be issued under this act." 

The act does not authorize the issue of any bonds of the corpora- 
tion, and the board of public works must hâve so understood the stat- 
ute, for it did not, in fact, issue any such bonds. The instruments 
set out in the com plaint, neither in substance, in form, nor in law, 
can be regarded as bonds of the city and county of San Francisco. 
They do not purport upon their face to be such, and there was no au- 
thority in the board to make them such. The only provisions in the 
whole act winch bring the municipal corporation, in its corporate ca- 
pacity, into any relations with the opening of the avenue are the pro- 
visions in sections 1 and 16 relating to its diposition after the work is 
both done and paid for, as provided in the act, — after the will of the 
state has been carried out, and the purpose of the act fully accom- 
plished. The provision of section 1 is that the land described, "taken 
and dedicated for an open public street," "when paid for, as herein- 
after provided, the title hereto shall vest in, said city and county for 
such purposes forever, as the title of other public streets in said city 
and county is vested." Thus, after opening and dedicating the ave- 
nue to publie use, and paying for it in the manner provided, which 
was the task assumed to be performed by the state, the street is do- 
nated to the city ; and until ail this is fully accomplished, the city, in 
its corporate capacity, has nothing at allto do with the matter. And 
then, as a considération for opening and dedicating the land for the 
avenue, procuring and vesting the title in the city and county, section 
16 imposes an obligation on the corporation to, thereafter, sewer, grade, 
sidewalk, plank or pave the avenue, as in the case of other streets 
already dedicated to public use. The provision is: 

"The said Montgomery avenue, when opened, shall be sewered, graded, 
sidewalked, and planked and paved by the municipal authorities in accord- 
ance with the rules, régulations, statutes, and ordinances applicable to the 
other public streets of the city and county of San Francisco." 

Thus the state assumes the duty and work of dedicating and open- 
ing Montgomery avenue, and providing for payment by a fund as- 
sessed upon the property determined by itself to be specially benefited 
by the improvement, and, when its task is fully accomplished, turns 
the avenue over to the municipal corporation, to be thereafter irn- 
proved, under its direction and authority, in the same manner as other 
public streets are improved, in pursuance of the powers conferred on 
it by its charter. And, until the avenue was thus opened and turned 
over to the municipality, the city and county, through its législative 
controlling body or otherwise, had no corporate control over or rela- 
tion to the matter, and had nothing to do with it. 

Thèse : bond s were issued in connection with that portion of the 
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work assumed by and carried on exclnsively by the state, and under 
its direction, and with which the corporation had no concern. The 
board of public works, and other parties designated by the Montgom- 
ery avenue act to perform the duties therein indicated, performed 
such duties solely by authority of that act. The duties were not per- 
formed by virtue of any authority of the municipal charter, or of any 
other act conferring power or authority upon the municipal corpora- 
tion. The consent of the corporation was in no way obtained or asked. 
The acts were solely performed in pursuance of the express, direct 
command of the statute itself, wholîy irrespective of the will or the 
charter powers of the corporation. They were not performed in the 
exercise of corporate powers, and they were in no sensé corporate acts. 
The authorities are numerous e3tablishing the proposition that par- 
ties so acting by express direction of the statute, without the authority 
of the municipal corporation, and not acting by virtue of the powers 
conferred on the corporation by its charter, do not act as officers or 
agents of the corporation, and the corporation not being the princi- 
pal, their acts are not the acts of the corporation, — : they are but the 
agencies employed by the directing power for the accomplishment of 
its own purposes. 

The following are some of the authorities establishing this self -évi- 
dent proposition, and it will be sufficient to cite the cases, without 
analyzing or commenting upon them in détail: Sheboygan Co. v. 
Parker, 3 Wall. 96; Horton v. Town of Thompson, 71 N. Y. 521; 
Board Park Com'rs v. Détroit, 28 Mich. 244, 245; People v. Chicago, 
51 111. 17; Hoa gland v. Sacramentn, 52 Cal. 140; Tone v. Mayor, 70 
N. Y. 165; New York é B. S. M. é L. Go. v. Brooklyn, 71 N. Y. 584. 
In Horton v. Town of Thompson, supra, the court said : 

"In the présent case no action on the part of the town in its corporate ca- 
pacity, or on the part of any of its officers, was required by the act, or was 
taken. The money was to be borrowed, and the bonds issued by commission- 
ers to be appointed in the rnnnner prescribed by the law. Thèse commission- 
ers were in no sensé town offleers, nor did they represent the town." Page 521. 

The strongest case cited in opposition to the views expressed, and 
to support the position that the opening of Montgomery avenue was 
a municipal and not a state undertaking, for which the municipal cor- 
poration is liable, is that of Sage v. City of Brooklyn, 89 N. Y. 189. 
But there were several clauses in the statute involved in that case, upon 
which the court relied and rested its décision, that are wholly wanting 
in the Montgomery avenue case. "Thus," says the chief justice, who 
delivered the opinion of the majority of the court, "by the third sec- 
tion it is declared that the lands « shall be deemed to hâve been taken 
by the city of Brooklyn for public use.' " Id. 197. "That the im- 
provement of Sackett street was regarded by the législature of the state 
as a city and not a state improvement, also plainly appears from the 
supplementary act, chapter 592, Laws 1873. The park commission- 
ers were, by that act, authorized and directed to improve Sackett 
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etreet by grading, paving, planting shade-trees, constructing carriage- 
ways, etc., and by the fourth section the city was required to issue its 
bonds for the purpose of raising money to pay the expenses of the im- 
provement, and the money collected on assessments was direeted to 
be paid to the commission ers of the sinking fund for the rédemption 
of the bonds." Id. 198. Thus, by the express ternis of the statute, 
the land was "deemed to be taken by the city," and the city was ex- 
presslymade primarily Uable, and required to issue its oivn bonds, and 
reimburse itself from assessments on the property benefited. There 
is nothing of thiB Mnd in the Montgomery avenue act, and nothing 
even looking in that direction. So, also, referring to section 16 of 
another act as applicable, the chief justice says: "The direction in 
section 16, that the eomptroller shall pay the land damages, is abso- 
lut 'e and unqualified. It is not a direction to pay them out of the as- 
sessments when collected, or out of any particular fund." Id. 199. 
Again: "The city, under that statute, [Supplemental Act 1873,] was 
required, primarily, to advance the necessary funds. The provision in 
the act of 1873 iumishes a strong inference in favor of the claim 
that the législature, by incorporating section 16 of the charter into 
the act of 1868, intended to impose upon the city the duty, either pri- 
mary or ultimate, ofpaying the land-owners." Id. 200. On thèse and 
other similar provisions the décision was rested. Yet, in the face of 
thèse strong provisions of the statutes, sbowing that the acts in ques- 
tion were intended to be municipal and not state acts, and expressly 
imposing the liability on the city, those two able judges, of long serv- 
ice and ripe expérience, Earl and Rapallo, dissented, in a clear 
and cogent opinion, and held the work to be a state and not a mu- 
nicipal work, for which the corporation was not liable. Baid Mr. Jus- 
tice Earl in the case: 

"The land was taken and appropriated by the direct act of the législature, 
and, by the same act, the park commissioners were appoiuted to enter upon 
the land and make the improvement. They were not agents of the city, 
but state agents. They were not offlcers of the city, and, in what they did. 
they did not represent the city, and had no authority in any way to bind it, 
and conld in no way make it responsible for thèse awards. They had the 
précise authority conferred upon them by the act, and no other; and the lia- 
bility of the city for tlieir acts, or for the land taken, or awards made, is not 
so muchas hinted at by theaet. For the position that the park commissioners 
were not agents of the city, for whose acts the city could be made responsible, 
the cases of MaxmiVnn v. Mayor, 62 N. Y. 160; Tone v. Mayor, 70 N. Y. 
157; and New York & rooklyn Saw-mill & Lumber Go. v. City of Brook- 
lyn, 71 N. Y. 580, are abundant authority. The gênerai rule, as chduced 
from thèse cases, is that a inuni'cipality is not liable for the acts or omissions of 
an offker in respect to a duty specifkally imposed upon him which is not con- 
nected with his duties as agent of the corporation, and that such a corpora- 
tion is only liable for the acts or omissions of offlcers in the performance of 
duties imposed upon the principal." Id. 204. 

But, conceding the case to be well decided, the court, in its décis- 
ion, rested upon express provisions of the statute, making the city 
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of Brooklyn responsible, and the case now in hand is entirely différ- 
ent. There is no such provision in the Montgomery avenue act. 
That act is absolutely barren of any such or similar provisions. 

The other cases apparently most confidently relied on to show the 
liability of the city are Jordan v. Cass Co. 3 Dill. 185, and Davenport 
v. County of Dodge, 105 U. S. 238. The bonds in the former case 
were issued by the county in the name of the county, by express di- 
rection of the statute. In the latter case the bonds were issued by 
the county commissioners, the governing body of the county, in pur- 
suance of an express provision of the statute, for a precinct indebted- 
ness. It was held by the suprême court, following the construction 
adopted by the suprême court of Nebraska, that the county was liable 
upon the bonds under the statute authorizing the issue of county 
bonds for the precinct indebtedness, but it was held that the indebt- 
edness was to be satisfied out of funds collected frorn the precinct. 
In Meath v. Phillips Co. 108 U. S. 555, S. C. 2 Sup. Ct. Rep. 869, 
the suprême court, referring to this case and the case of Cass Co. 
v. Johnson, 95 TJ. S. 3(50, said: 

"In the case of Cass county, the law provided in terms for an issue of 
bonds in the name of the county; and in that of the county of Davenport, 
we construed the law to be, in effect, the same. Consequently there were, in 
those cases, obligations of counties, payable out of spécial funds." 

Thèse cases are therefore entirely différent from the case under 
considération. On the contrary, the case of Meath v. Phillips Co., 
just cited, is décisive in favor of the proposition maintained in this 
opinion, that where the state, or some other district or organization, 
employs certain officers, designated by their officiai names, of a city or 
county, in pursuance of the statute, as agents or instrumentantes 
for accomplishing its own proper purposes, such officers, in perform- 
ing the act's thus required, do not act as officers or agents of such 
city or county, but as agents or instrumentantes of the state, or 
other district or organization, for which the services required by the 
statutes are performed. 108 U. S. 554, 555; S. C. 2 Sup. Ct. Eep. 
869. 

It is clear to my mind, both upon principle and authority, that the 
city and county of Sau Francisco is not in substance, or in form, 
an obligor, on or party in any sensé to, the bonds and coupons sued 
on; that under the Montgomery avenue act it could not hâve been 
legally made an obligor on or party to the bonds issued in pursuance 
of the act; and that, in its corporate capacity, it has no relation to 
those bonds, and no duties to perform in connection therewith. The 
duties to be performed, whatever they may be, in connection with 
the bonds and coupons in suit, by parties who are also officers of the 
city and county San Francisco, are, in my jutlgment, to be performed 
by them under the provisions of the statute, as agencies or instru- 
mentalities of the state, and not as agents or officers of the city. It 
follows, necessarily, that the city and county of San Francisco, in its 
v.24F,no.!3— 46 
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oorporate character, is in no respect chargeable with any liability of 
any kind upon the instruments sued on. 

There being no liability of any kind, and no duty to perform by 
the municipality, in its corporate oapacity, in relation to eaid instru- 
ments, no action or judgment can be rendered in the case that could 
avail anything as a foundation for proceeding by mandamus to com- 
pel the assessment and collection of a fund for the payment of the 
coupons, and ultimate rédemption of the obligations in question. 
For that, or any other purpose, looking to the collection of the money 
claimed to be due, the action might just as properly be brought 
against the city of Oakland as against the city and county of San 
Francisco. 

The property holders of the district liablo to be assessed, under the 
Montgomery avenue act, with respect to their lands, and the indebt- 
edneBS in question, do not, under the act, stand, in any respect, in 
privity with the corporation, — the city and county of San Francisco, 
— and, in relation to the instruments in suit, the municipality does 
not represent either the owners or the lands. Any judgment against 
the city, in this action, could not bind or conclude the owners or their 
property, neither being, in any sensé, parties or privies to parties to 
the suit. The judgment, under such circumstances, could not afford 
any valid or légal foundation for proceedings by mandamus against 
the parties charged with the dnty of assessing and collecting the 
Montgomery avenue bond tax; for in that capacity they are not of- 
ficers, agents, or instrumentalities of the municipal corporation; and 
they are not in privity with it. A mandamus, in the national courts, 
is in the nature of process to exécute a valid judgment; and it must 
be against the judgment debtor or obligor, or some one representing 
the judgment debtor or obligor. A proceeding by mandamus against 
the parties charged with assessing and collecting the tax in question, 
based upon a judgment in this case, would be very much like pro- 
ceeding by an exécution against B., to. satisfy a judgment against A., 
between whorn there is no légal relation whatever, affected by or af- 
fecting the judgment. 

If the views expressed are sound, the complaint présents no cause 
of action against défendant, and the faets alleged, and offered to be 
proved, are wholly immaterial. It would be but a waste of time to 
occupy the attention of the court in taking testimony which cannot 
prove, or tend to prove, any valid cause of action. The complaint 
is wholly insufficient, and the pleadings présent no material issue. 
For the reasons stated in this opinion, and in the opinion of the pre- 
siding justice, in which I concur, the objection to the introduction of 
the évidence offered must be sustained. 
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In re Sot Hung and another. 

(Circuit Court, V. California. August 24, 1885.) 

Habeas Cobpus— Appeal to Suprême Court— Rev. St. § 764— Act of Makch 
3, 1885. 

The right of appeal to the suprême court in habeas corpus cases under Rev. St. 
i 764, asamended by the act of Mardi 3, 1885, is absolute, and not dépendent 
upon the discrétion of the judge to allow or deny. 

Application to Allow Appeal to Suprême Court. 

J. G. B. Hebbard, for petitioner. 

Sawyeb, J. This is an application f or the allowance of an appeal 
to the suprême court, under the récent act of congress giving an ap- 
peal in thèse cases. The case was brought to this court by appeal 
from the district court, and the appeal is on a question of f act, whether 
thèse two parties were born in the United States. The testimony is 
extremely slender, and uncorroborated, and the judgment in the dis- 
trict court was therefore affirmed. The act is very gênerai and 
comprehensive in its provisions, and I was in doubt whether or not 
the right of appeal is absolute, or whether I hâve any discrétion to 
refuse to allow the appeal. Had I the discrétion, I certainly should 
deny an appeal in this case. I think it is a case with winch the su- 
prême court should not be troubled. I do not think there is enough 
in it to justify taking it up. There is no question of law involved. 
If there is no discrétion in thèse cases, every case of habeas corpus of 
this character, whichever way decided, can go to the suprême court 
on appeal. Upon examination I hâve corne to the conclusion that I 
hâve no discrétion in the matter, and that the right of appeal is abBO- 
lute. I think the act must hâve passed without due considération ; 
without appreciating the effect or the conséquences of an unlimited 
right of appeal. There should, in my opinion, be an appeal in some 
cases. A petitioner ought not always to be compelled to wait until the 
judges disagree. Very important questions arise under the Chinese re- 
striction actSj which the judges themselves are not clear upon, in which 
there ought to be a décision of the suprême court of the United States, 
and in which the judges earnestly désire sucb. a décision. Thèse acts 
involve international considérations and international questions of the 
highest importance; but, in my judgment, there should be some limit 
to the right of appeal in thèse matters. Perhaps the right ought not 
to rest upon the discrétion of the judges who hâve tried the cases, 
because it would be a délicate matter for themin some cases to deny 
an appeal from their own judgments. Certainly, in addition to an 
appeal, where there is an opposition of opinion in this class of cases, 
wherever a judge finds a question of law upon which he is not clear, 
he alone, in my judgment, should be entitled to certify that question 
up for final décision of the suprême court, where the matters are of 
so much importance as are often involved in the construction of the 
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Chinese restriction aots. There hâve been several questions raised 
before and decided by me which I should hâve been very glad to cer- 
tify up, and should hâve certified up for an authoritative décision of 
that tribunal had I been authorized to do so. 

I think there should be no appeal on a mère question of fact, unless 
there is additional testimony to be taken before the suprême court. 
Inthis classof cases, the judge who hears the évidence and sees the 
witnesses is certainly in a much better situation to détermine a ques- 
tion of fact than the suprême court could be on the written record of 
what occurs before the court of original jurisdiction. On the ques- 
tion of fact, it seems to me, there ought not to be an appeal. However, 
congress may think otherwise. I merely make the suggestion on the 
question of policy. On an important question of law affecting the 
rights and liberty of parties under the constitution and laws of the 
United States, on which any judge entertains a reasonable doubt, 
and which he thinks should be determined by the suprême court, 
there certainly should be an appeal. Where the judge has decided 
the case, and feels confident of the correctness of his décision, there 
should be some such limitation as this : The party appealing should 
be required to présent a copy of the record, and an assignaient of 
alleged errors, to one of the justices of the suprême court, for his ex- 
amination, to see whether the appeal is frivolous, or whether there is 
really anything in it that justifies the allowance of an appeal; and 
such justice should hâve some discrétion in the matter of allowing 
an appeal. 

There certainly could be no objection to intrusting that discrétion 
to a justice of the suprême court, whatever objection there might be 
to intrusting such power to the court that heard the case. Such a 
rule is prescribed by the récent act authorizing writs of error in cer- 
tain criminal cases to remove them from the district court to the cir- 
cuit court. In such a case, the party who desires the writ of error 
is compelled to prépare a copy of the record, and lay it before the 
circuit judge of the court to which the case is to be taken for review, 
and if he deems it to présent a question of sufficient doubt to justify 
a hearing in the appellate court, he is authorized to allow a writ of 
error. I hâve had occasion to pass upon several cases of the kind, 
and to deny the writ in some, as frivolous. If the judge thinks the 
application frivolous, and there is no point worthy of considération, 
he is authorized to deny the writ. I see no good reason why a sim- 
ilar provision should not be made applicable, at least, to the justice 
of the suprême court, bo that, when the circuit court has decided for 
or against a petitioner on habeas corpus, the party feeling aggrieved 
should take the record to a justice of the suprême court, and allow 
him to détermine whether the appeal is frivolous, or whether there is 
some real question that is worthy of considération, and give him dis- 
crétion to allow or deny the appeal, as he deems the justice of the 
case requires. Such a provision, with the limitation that there should 
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be no appeal on questions of fact, would, perhaps, afford the proper 
remedy. 

Viewing this question as I do, and believing the right of appeal to 
be absolute, and that I hâve no discrétion in the matter, I allow the 
appeal, and shall fis the bail-bond at f 2,000, with a bond of $300 to 
cover costs. 

In the Case of Ty Moy, on appeal, which is an application of a 
similar character, the appeal will be allowed, and the saine bonds 
fixed. 

On the day following the allowance of the appeal, the attorneys of 
the parties being présent, the circuit judge made the following addi- 
tional observations : 

I désire to add some observations to what I said on yesterday in 
this caBe. In allowing the appeal, the opinion was expressed that 
there ought to be no appeal on a question of fact. It bas since oc- 
curred to me that, in view of the object and policy of the law, per- 
haps it.migbt be held, without a very greatly overstrained construc- 
tion of the statute, that the appeal only lies upon questions of law. 
Undoubtedly the principal object of the statute is to procure an au- 
thoritative construction of the constitution, law, or treaty under which 
the question arises, and thereby protect the légal rights of the peti- 
tioner; and, if I could see my way clear, l should limit appeals to 
cases presenting questions of law only. But, as was stated yester- 
day, the language of the statute is very broad and comprehensive. 
Combining the two provisions of the statute into one, it reads : "From 
a final décision of such circuit court, an appeal may be taken to the 
suprême court," "in the case of any person allégea to be restrained of 
his liberty in violation of the constitution, or of any law or treaty of 
the United States." This is "a case" in which such restraint is al- 
leged; and the statute does not, in terms, nor by plain inference, 
limit the appeal to the légal points involved in "the case." The law 
points in this case, had they been reached, under the settled décisions, 
so far as the courts of this circuit can settle them, would hâve been de- 
cided in favor of petitioners. It was held in Look Tin Sing's Case, 21 
Fed. Eep. 905, Mr. Justice Field delivering the opinion, and three 
other judges concurring, that a child born in the United States, of Mon- 
golian parents, residing at the time in the country, is a citizen, and en- 
titled to enter the United States as such, irrespective of the restriction 
act. But this case was determined upon a mère question of fact 
whetker the -petitioners were born in the United States. This question 
on the construction of the statute as to a right of appeal on a mère 
question of fact was not suggested, nor did it occur to me under 
the broad language of the statute, before allowing the appeal. It 
may be that the suprême court may feel justified in limiting the ap- 
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peal to questions of law. I suggest the point, without expressing a 
decided opinion as to how it Bbould be ultimately decided ; but, for 
the purposes of this case, rule against it. It is a point, at least, that 
the government, which bas intervened, is entitled to hâve considered 
and determined by the suprême court ; and the public interests re- 
quire that it should be so determined. Should the appeal be thus 
limited, it would obviate, to a great extent, if not wholly, the great 
inconvenience now apprehended from the act. 

The allowing of this appeal will enable the suprême court to au- 
thoritatively détermine the point at an early day, as the attorney 
gênerai, at the opening of the next terra of court, in October, can 
move to dismiss the appeal, on the ground that an appeal does not 
lie, under the act, upon a mère question of fact; the law applicable 
to the facts, assuming the petitioners to hâve been born in the United 
States, having been already settled in their favor. I suggest this 
course, and, on an intimation from the United States attorney that 
this suggestion will be promptly acted upon, I Bhall suspend final ac- 
tion on any other application for an appeal on questions of fact till 
an opportunity is h ad to obtain a décision of the suprême court on 
the point suggested. It is expected, howeyer, that prompt action will 
be taken. 



Sharon v. Hill. 

(Œreuit Court, D. Galifornia. August 5, 1885.) 

[In the matter of the report of the examiner in chancery in relation to proceed- 
ing on the examination of witnesaes, August 3, 1885.] 

1. Criminal Jurisdiction of United States Courts— Public Buildings. 

A United States court has exclusive jurisdiction of offenses committed in 
places in California purchased by the United States, with the consent of the 
state législature, for the érection of a custom-house and other necessary publie 
buildings, and so used. 

2. CONTEMPT — DRAWINa DEADLY WeAFON AT EXAMINATION OP WlTNESSES BE- 

fore Examiner in Chancery. 

Drawing a pistol and threatening the life of counsel during the examination 
of witnesses bef'ore an examiner iii chancery, appointed by a circuit court in a 
suit pending therein, in jndge's chambers, in a building on land under the ex- 
clusive jurisdiction of the United States, is a contempt of court, and punishable 
as such, and also an offense against the statutes of the United States, and pun- 
ishable by indictment or information. 

S. SAME — PUNISHMKNT AS CONTEMPT. 

When no spécial end in the administration of justice would be accomplished 
by proceeding summarily on process for contempt, the court may waive such 
process and leave the United States to proceed to punish the ofl'ense under the 
statute. 
4. Same— Counsel Carrying Weapons into Court. 

A member of the bar, who appears in court armed with a deadly weapon, is 
not only guilty of a contempt of court, but also of professional misconduct, and 
should be suspended or disbarred. 
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On August i, 1885, before Field, circuit justice, and Sawyer, cir- 
cuit jndge, the examiner in chancery appointed in this case to take 
the testimony of witnesses, made the f ollowing report to the court : 

THE EXAMINER' S REPORT. 

In the Circuit Court of the United States, for the Ninth Circuit, and Dis- 
trict of Califomia. 

William Sharon v. S. A. Hill. (No. 3,138.) 

To the Honorable, the Circuit Court of the United States, for the Winth Cir- 
cuit, and District of Califomia: 

I, the undersigned, examiner in chancery of said court, conforming to the 
request of counsel for complainant in the above-entitled cause, do certify: 

At a regular session of the examination in the above-entitled cause, on the 
third day of August, 1885, at my office in the appraisers' building, San Fran- 
cisco, Califomia, being the time and place to which said examination w»s 
regularly adjourned, there were présent William M. Stewart, Esq., and Oli- 
ver P Evans, Esq. k of counsel for complainant; W. B. Tyler, Esq., of coun- 
sel for respondent; the respondent in propria persona; and E. U. Piper, re- 
called as a witness on behalf of complainant in rebuttal. During the exam- 
ination of said Piper, the respondent, who was sitting at the table, engaged 
in reading a déposition of Susan Elizabeth Smith, made herein, beeanie ap- 
parently much excited. Following is a transcript setting forth a portion of 
the proceedings taken from the notes of the reporter: 

The Respondent. I won't sign my déposition unless it contains everything 
that I said about Stewart's family. He don't dare to take ine uponit. I won't 
sign that évidence unless that is put in. 

The Examiner. Don't talk about it now. 

The Respondent. It has got to go in. 

The Examiner. This is no proper time for bringing up any matter of that 
kind. A witness is under examination. 

The Respondent. When I see this testimony, I feel like taking that man 
Stewart out and cowhiding him. I will shoot him yet; that very man sitting 
there. To think he would put up a woman to come hère and deliberately lie 
about me like that. I will shoot him. They know when I say 1 will do it, 
that I will do it. I shall shoot him as sure as you live; the man that is sit- 
ting right there; and I shall hâve that woman, Mrs. Smith, arrested for this, 
and make her prove it. . 

The Examiner. Those are not matters which should be brought up now. 
Don't talk in this way when a witness is under examination. 

The Respondent. 1 say no jury will convict me for shooting a man that 
will bring a woman hère to tell such things on me. They hâve never dared, 
when they put me on the stand, to ask me a question against my character 
yet, — never dared. If they hâve got so much against it, why didn't they dare 
ask me some questions when I was on the stand? 

The Examiner, Mr. Tyler, can you put a stop to this interruption? 

The Respondent. Mrs. Smith said nothing hère about my being in a weak 
condition in Dr. Murphy's office, — that has been put in the testimony, — and 
that I wanted her to play nurse to me. She was a nurse to me, and I paid her 
for it. 

The Examiner. Mr. Tyler, can you put a stop to this? I find that I can- 
not, and unless you can, I shall hâve to adjourn the examination and bring 
this matter to the attention of the court. This thing has gone altogether too 
far already, and unless it can be stopped hère I certainly shall adjourn the 
examination. 
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Mr. Tyler. Let us get through this afternoon, anyway. 

The Respondent. I know the woman he is living with, and he brought his 
wife out hère to cover it up. I will expose the whole thing; about the ehild 
and ail. 

The Examine Will you remain quiet until tins exaraination is completed ? 

The Respondent I don't know whether I will remain quiet without I get 
that man's life. I get so worked up when I read this testimony of Mrs. Smith. 

The Examiner. Let me take that testimony until after the examination is 
over. 

The Respondent. I expect you had better. 

The Examiner. You may finish reading Mrs. Smith's testimony after the 
close of the session. I hope, now, I shall not be eompelled to bring your 
misbehavior to the attention of the court ; for if I should do so, the court will 
surely punish you for contempt. 

The Respondent. That would be nothing unusual if Stewart asked it. 

The Examiner. I shall ask it in this instance, because my duty compels 
me to do so. You persist in interrupting the proceedings, and it is impossi- 
ble for the examination to go on. If you will wait until we get through with 
this examination, if you hâve anything to say, then it will be a more appro- 
priate tjme to say it. 

The Respondent. I can hit a four-bit pièce nine times out of ten. 

The Examiner. If you interrupt the proceedings any further, I shall ad- 
journ the examination and call the attention of the court to this matter, and 
it won't be my fault if the court does not take such measures as will put a 
stop to such interruptions. I hâve at ail times been disposed to be as tolérant 
and lenient with you as possible, but toleration should hâve a limit, and the 
limit has been reached. Early in the proceedings the court suggested that I 
ought to be very lenient with you, and, in conformity to that suggestion, 
as well as from my own inclination, I hâve treated you with the greatest con- 
sidération and forbearance ail through. 

The Respondent. That is enough ; you needn't say anything more. 

The Examiner. But I propose to say something more. 

The Respondent. Ail right; then I'il talk. 

The Examiner. Since the commencement of the examination in this case, 
your offensive conduct has frequently disturbed the orderly course of the 
proceedings, and I hâve tried in every way which my imagination could sug- 
gest to check you, — by considerate treatment, by ignoring your misbehavior, 
by courteous protest and persuasion, by rebuke, by appeals to your counsel, 
by threatening to report your conduct to the court. But, instead of abating, 
the evil is constantly growing worse. Now this thihg must stop. 

The respondent ceased speaking at this point, and the examination pro- 
ceeded. In addition to the above-quoted remarks of respondent, she made 
further statements defamatory of the character of people not connected with 
the case, which remarks are deemed not necessary to be repeated in this report. 
The examination of the witness Piper having been concluded, Victor Craig 
■was recalled as a witness on behalf of the complainant in rebuttal. Pending 
his examination, the respondent drew a pistol from her satchel and held it in 
lier right hand, the hand resting for a moment upon the table, with the weapon 
pointed in the direction of Judge Evans, the hand and weapon being then 
dropped to her lap, beneath the table. At this time Mr. Stewart had left the 
room. Judge Evans, noticing the action of the respondent, said: 

"What do you want? Do you want to shoot anybody?" 

The Respondent. I am not going to shoot you just now, unless you would 
like to be shot, and think you deserve it. 

Mr. Evans. No; I would rather not be. 

The Examiner. Unless you will give that pistol into my custody, I shall 
adjourn the examination and report this matter to the court. 
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The Respondent. I am not going to shoot anybody. I will gïve it into your 
custody. 

The Examiner. I will adjourn this examination until to-morrow. Won't 
you give me that pistol? 

The respondent coniplied with the reguest, and allowed the examiner to 
take her pistol. 

Mr. Evans. We don't desii'e to proceed any further, under the circum- 
stances. We ask that this matter be reported to the court. 

The Respondent. You shall not slander me. Thèse men know they need 
it, and I told the suprême court they knew they needed it. 

Mr. Evans. I shall décline to proceed any further. 

The examination was adjourned by the examiner to August 4, 1885, at 10 
o'clock A. M. 

It may be proper to add that upon previous occasions respondent has brought 
to the examiner's room, during the examination, a pistol, and has sat for 
some length of time holding it in her hand, to the knowledge of ail persons 
présent at the time. 

Eespectf ully submitted, 

S. C. Houghtost, Examiner, etc. 

On August 5th the report was considered by the court, Mr. Justice 
JField, and Sawyek, circuit judge, being présent. 

In Equity. 

William M. Stewart and Oliver P. Evans, for complainant. 

W. B. Tyler, for défendant. 

Field, Justice, (orally.) In the case of William Sharon v. Sarah 
Althea HUl, the examiner in chancery appointed to take the testi- 
mony has reported to the court that very disorderly proceedings took 
place before him on the third instant; that at that day, in his room, 
when counsel of the parties and the défendant were présent, and 
during the examination of a witness by the name of Piper, the de- 
fendant beeame very much excited, and threatened to take the life of 
one of the counsel, and that, subsequently, she drew a pistol, and de- 
clared her intention to carry her threat into effect. It appears, also, 
from the report of the examiner, that on repeated occasions the de- 
fendant has attended before him, during the examination of witnesses, 
armed with a pistol. Such conduct is an offense against the laws 
of the United States, punishable by fine and imprisonment. It in- 
terfères with the due order of proceedings in the administration of 
justice, and is well calculated to bring them into contempt. I, my- 
self, hâve not heretofore sat in this case, and do not expect to par- 
ticipate in its décision; I intend in a few days to leave for the east, 
but I hâve been consulted by my associate, and hâve been requested 
to take part in this side proceeding, for it is of the utmost importance, 
for the due administration of justice, that such misbehavior as the 
examiner reports should be stopped, and measures be taken which will 
prevent its récurrence. My associate will comment upon the laws of 
congress whieh make the act committed by défendant a misdemeanor, 
punishable by fine and imprisonment. The marshal will be directed 
to disarm the défendant whenever she cornes before the examiner, 
or into court, in any future proceedings, and to appoint an officer 
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to keep strict surveillance over her, in order that she may not carry 
out her threatened purpose. This order will be entered : 

"Whereas, it appears from the report to this court of the examiner in chan- 
cery, in this case appointed to take the dépositions of witnesses that on the 
third day of August, instant, at his office, counsel of the parties appeared, 
namely: William M. Stewart, Esquire, and Oliver P. Evans, Esquire, for the 
complainant, and W. B. Tyler, Esquire, for the défendant, and the défend- 
ant in person, and that during the examination before said examiner of a 
witness named Piper, the défendant became excited and threatened the lif e of 
one of the counsel of the complainant présent, and exhibited a pistol with 
a declared purpose to carry such threat into effect, thereby obstructing the 
order of the proceedings and endeavoring to bring the same into contempt: 

And whereas, it further appears, that said défendant habitually attends 
before the said examiner carrying a pistol: it is ordered, that the marshal of 
this court take ail such measures as may be neeessary to disarm said défend- 
ant, and keep her disarmed and under strict surveillance while she is attend- 
ing the examination of witnesses before said examiner, and whenever attend- 
ing in court, and that a deputy be detailed for that purpose. 

Mr. Glerk, enter the order. 

Mr. Justice Sawyer will explain for thebenefit of counsel the stat- 
utes of congress. It is to be observed hère that the block embracing 
this building and the custom-house is under the exclusive jurisdic- 
tion of the United States. Every offense committed within it is an 
offense against the United States, and hère the state has no juris- 
diction whatever. This fact seems to hâve been forgotten by parties. 

Sawyer, J., {orally.) The occasion, I think, calls for some observa- 
tion on my part in regard to this matter. The taking of testimony 
in this case has been going on for a long time: During the progress 
of the case many things had occurred that were exceedingly unpleas- 
ant, but through the considérât© and commendable forbearance of the 
examiner and of counsel, a point had been reached where the testi- 
mony was nearly completed, and it was hoped would soon be closed 
without further interruption, when the incident occurred which im- 
peratively required thiB report from the examiner. The occurrence 
is one of great gravity. The lives of officers of the court, in attend- 
ance before a branch of the court, in the performance of their duties 
as counsel, being in danger, the examiner juatly felt that he could no 
longer refrain from reporting the action of the défendant without a 
violation of officiai duty. In connection with this matter, I shall call 
attention to some facts and some points of law that may not be within 
the knowledge of the party implicated, and may even hâve escaped 
the notice of counsel, in order that such offenses against the laws of 
the United States may not in future be ignorantly committed. Of 
course, we are ail familiar with the maxiin that everybody is sup- 
posed to know the law, yet, in point of fact, it often occurs that many 
do not. I shall therefore proceed to state some provisions of the 
statutes in relation to transactions of the kind reported that may not 
hâve attracted notice, in order to guard against any such future mis- 
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conduct as will lead to serious difficulties and necessitate severe pun- 
ishment. As waB remarked by the presiding justice, this building is 
under the exclusive jurisdiction of the United States. The block on 
■winch it stands has been purchased by the United States from the 
state of California, by the consent of the législature, for the érection 
of the public buildings upon it ; and it is by the constitution thus 
placed under the exclusive jurisdiction of the United States. Ail 
offenses committed in this édifice, or upon the block of land upon 
which it stands, are offenses against the United States, punishable 
exclusively by the national courts. This point was authoritatively 
decided at the last term of the suprême court of the United States, 
in the case of Fort Leavenworth B. Go. v. Lowe, 114 U. S. 525; S. 
C. 5 Sup. Ct. Eep. 995. Every offense recognized by law, from the 
highest down to a simple assault, committed in this building, or on 
this block, is an offense against the United States, and punishable as 
such by the courts of the United States. The United States statutes 
hâve not defined specifically, in terms, every offense, but they hâve 
defined a number of the graver class, and then made a gênerai pro- 
vision covering ail others. Section 5391, Eev. St., provides as fol- 
lows: 

"If any offense be committed in any place which has been, or may here- 
after be, ceded to and under the juridiction of the United States, which 
offense is not prohibited, or the punishment thereof is not specially provided 
for, by any law of the United States, such offense shall be liable to and reçoive 
the same punishment as the laws of the state in which such place is situated, 
now in force, provide for the like offense, when committed within the juris- 
diction of such state." 

Thus an act not specifically made an offense by the statutes of the 
United States, but which is an offense under the laws of the state 
wherein performed, is made, by this gênerai provision, also an offense 
under the laws of the United States, and punishable by the same 
penalties which are inflicted under the laws of the state. Under the 
provisions referred to, the acts, as reported by the examiner in this 
case, constitute at least two, if not three, offenses against the United 
States, — perhaps four. Section 5399 (omitting that portion relatinp, 
to other matters) provides as follows : 

"Every person who, by threats, endeavors to influence, intiraidate, or im 
pede any oth'cer in any court of the United States in the discharge of his duty, 
or by threats or force obstructs or impedes, or endeavors to obstruct or im- 
pede, the due administration of justice therein, shall be punished by a fine 
of not more than flve hundred dollars, or by imprisonment not more than 
three months, or both." 

In this matter, as reported by the examiner, there was an obstruc- 
tion of an officer, — the examiner in chancery of this court, — and of 
counselors of the court, who are officers of the court, in the discharge 
of their respective duties, and also an impeding of the due adminis- 
tration of justice. The obstruction resulted in an adjournment of 
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the examînation, as neither connsel nor examiner were willing to pro- 
ceed in face of the menace offered to counsel, accompanied by the ex- 
hibition of a pistol, by the défendant in the suit. Again, the Pénal 
Code of this state makes the following provision ; and the gênerai 
statute winch I hâve read, making ail offenses in the state which 
are not specifieally defined in the statute of the United States of- 
fenses against the United States, and punishable by the same pen- 
alty as in the state, makes this an offense against the United States. 
Section 417, Pénal Code Cal., provides that — 

"Every perSon who, not in neeessary self -défense, in the présence of two or 
more persons, draws or exhibits any deadly weapon in a rude, angry, and 
threatening manner, or who, in any manner, unlawfully uses the same in 
any flglit or quarrel, is guilty of a misdemeanor." 

Another section provides that the punishment for misdemeanors, 
not otherwise specially provided for, sball be by "imprisonment in the 
county jail not exceeding six months, or by a une not exceeding five 
hundred dollars, or both." Pol. Code, § 19. Again, section 467 of 
the Pénal Code of California provides as follows : "Every person hav- 
ing upon him any deadly weapon, with intent to assault another, is 
guilty of a misdemeanor." And there are various other cognate of- 
fenses, ail of which are offenses against the United States, by adop- 
tion in the section which I hâve already read. As before remarked, 
every offense which is committed in this building, or on this block, 
from the highest down to an assault, is an offense against the United 
States, exclusively punishable by the courts of the United States; and 
attention is ealled to this, so that parties may not in future unvvit- 
tingly commit any of thèse offenses, and subject themselves to the 
penalties inflicted by the law. 

This report of the examiner having been made, it imperatively calls 
for some action by the court. It cannot be passed unnoticed, It is 
proper to observe that counsel for the opposing party hâve exhibited 
great modération, and hâve only sought the protection of their lives. 
They hâve not asked the court to proceed to punish défendant for the 
conternpt committed. They only ask, and it is certainly a very moder- 
ato and reasonable request, that they shall not be required to prac- 
tice their profession in the circuit court of the United States at the 
muzzle of their opponent's pistols. The court, of its own motion, 
the matter having been brought to its attention, might well proceed 
upon the case as reported, as a gross conternpt of court. It is un- 
questionably a conternpt. It is a conternpt committed before an offi- 
cer lawfully taking testimony in this case, the proceeding being a 
part of the trial of the case, in the chambers of the judge adjoining 
the court-room; the examiner being an adjunct of the court — a part 
of the court itself. This act reported is undoubtedly as distinetly 
and clearly a conternpt of court as though committed in the présence 
of the judge, in the court-room, while in the act of trying a case, 
either with orwithout a jury. This point is well discussed by Judge 
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Hammond, of the district of Tennessee, in U. S. v. Anonymous, a case 
of much milder type of contempt, 21 Fed. Eep. 761. 

But thèse same acts, which constitute a contempt in this case, also 
constitute several offenses under the laws of the United States, pun- 
ishable in the ordinary course of criminal proceedings. There are 
but two objects of proceeding by process for contempt. One is to 
punish a contempt already committed, as a pasfc offense, where, per- 
haps, the criminal statutes do not cover the case, or, in some cases, 
where they do, but where the exigencies of the occasion require a more 
summary and prompt remedy; and the other object is to enforce the 
performance of some duty or act which is still in the power of the 
party to perform. So far as future action is concerned, we hâve en- 
deavored to provide for the safety of counsel by the order which we 
hâve just made, requiring the marshal to see that the défendant does 
not enter the room of the examiner, or the chambers of the judge, or 
the court-room, while armed ; and also by calling attention to the 
liability to criminal punishment for other similar acts that may be 
performed in the future. As to the past offense, we might well pro- 
ceed to punish the acts reported as a gross contempt of court. But 
where the same acts constitute both a contempt of court, which could 
be punished as such, — that is to say, as a past contempt, — and at the 
same time constitute an offense against the laws of the country which 
may be punished on indictment or information, though sometimes 
it is necessary to promptly vindicate the court by means of the more 
summary process for contempt, as a gênerai rule, it is désirable to 
proceed criminally, if, in the ordinary exercise of the criminal juris- 
diction of the court, it can just as well be done. In such cases, where 
there is no spécial end in the administration of justice to be at- 
tained by a proceeding for contempt, it is deemed better to adopt the 
more deliberate mode of procédure applicable to the enforcement of 
the criminal laws of the country. We hâve not been asked to pro- 
ceed by process of contempt, and as there appears to be no spécial 
call for hasty action, we deem it advisable, under the circumstances 
of this case, to proceed in the more deliberate, careful, and less harsh 
proceeding, under the charge of the government, than to proceed by 
process for contempt. We shall therefore waive the process for con- 
tempt ; and the attention of the United States attorney having now 
hère been called to the breach of the laws, as reported by the exam- 
iner, we shall leave the matter to such course of proceeding as he 
may deem it his duty to take, to enforce the criminal laws of the 
country. 



Immediately after the announcement of the décision, the follow- 
ing colloquy occurred, illustrating the views of the court as to the 
character of the professional conduct of members of the bar who en- 
ter the temple of justice armed. It is deemed of sufficient impor- 
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tance to the public and the bar to justify appending it, as a note, 
to the décision : 

Mr. W. B. Tyler. If the court please: Of course I deprecate any sueh acts 
as those in the court-room, or in the examiner' s office, as much as anybocty; 
but I would suggest that there be an addition made to that order of the court, 
and that is that nobody be allowed to enter that room armed during the prog- 
ress of this examination. I think it is necessary, I think it is proper, and 
there is no more reason — 

Justice Field. We hâve no évidence that anybody has gone into the room 
armed. "We hâve only made a rule to apply to what is brouglit to our knowl- 
edge. 

Mr. Tyler. As his honor, Judge Sawyer, remarked, several very unpleas- 
ant things hâve occurred in there that perhaps your honor has.no more évi- 
dence of — 

Justice Field. I know nothing of them, of course. 

Judge Sawyer. We considered that matter to which you refer, Mr. Tyler, 
and we had no évidence of anything of that kind. Nobody but counsel could 
be guilty of any such breach of propriety; and, after calling attention to 
the statutes of the United States, and to the fact that carrying arms for an 
unlawful purpose is an offense against the statutes, we hardly expect that 
any member of the bar of this court will présume to enter the examiner' s 
room or the court-room armed. We cannot présume that members of the bar 
will be guilty of any such professional misconduct. 

Justice Field. I may add hère, f urther; that any lawyer who so far forgets 
his profession as to come into a court of justice armed ought to be disbarred 
from practice. 

Mr. Tyler. Witnesses are soinetimes armed. 

Judge Sawyer. Witnesses, it is true, may come into court armed ; but, with 
the admonition we hâve given, and as there has been no évidence that wit- 
nesses hâve come before the examiner armed, we think it hardly advisable 
to anticipate any difficulty in that direction. We apprehend that witnesses 
will be likely hereafter to conduct themselves with propriety. 

Mr. Tyler. I would say to his honor, Judge Field, that, although I thor- 
oughly concède everything ne says, in certain instances, yet where a lawyer 
has information that a witness will come armed, he will very likely do as I 
myself hâve done, — come armed, to protect himself . 

Justice Field. Then you would act very improperly. Tou should report 
the fact to the court and let the man carrying arms be arrested. 

Judge Sawyer. When you havo any such information, you should hâve the 
party put under bonds, or apply to the court in advance for protection. 

Justice Field. Any man, counsel or witness, who cornes into a court of 
justice armed, ought to be punished, and if he is a member of the bar, he 
ought to be suspended or removed permanently. That is the doctrine that 
ought to be inculcated from the bench everywhere. So far as I bave the 
power, I will enforce it. 

Mr. Tyler. So should I enforce it. 

Justice Field. The reason that you give for carrying arms in court is not 
agood reason. 

Mr. Tyler. Where witnesses do come armed — 

Justice Field. Then report the fact to the court; that is the proper way. 

Mr. Tyler. That will not stop a bullet. 

Judge Sawyer. Then arrest the parties in advance, and put them under 
bonds, or apply to the court to hâve them examined and disarmed before per- 
mitting them to enter the court. The laws are very severe. 

Mr. Tyler. The laws are very severe, but it is harder on the man that gets 
the bullet. 
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Justice Field. I don't mean to say that there may not be times in the his- 
tory of a country, in certain communities, when everybody is armed. That 
was the case in the earlydays of California, when people traveled armed; but 
at this time, when law is supposed to be suprême, when ail good men are 
supposed to obey it, and where counselors are sworn to obey the law and to 
see it properly administered, the carrying of arms into a court cannot for a 
moment be tolerated. 

Mr. Tyler. Your honor will excuse me one minute, as this is a personal 
matter, and a little personal reflection on myself , in view of another proceed- 
ing which has taken place — 

Justice Field. I kuow nothing of any other proceeding — 

Mr. Tyler, (interrupting.) But as you hâve expressed your opinion that a 
lawyer who, under any circumstances, should corne into a court of justice 
armed should be disbarred, and that was my exact case, I certainly hâve a 
right to explain that circumstance. During the trial of a case in the superior 
court — 

Justice Field. We do not care about hearing of that. We cannot go into 
that matter at ail. 

Mr. Tyler. Don't you consider that to make that assertion as an absolute 
assertion, when it applies directly to a member of the bar of this court, and 
has nothing to do with this matter, that the member may answer ? You hâve 
made that assertion, and I went into a court-room armed with a pistol, for the 
purpose of preserving, as I supposed.my father's life and myown; and now 
I make the explanation. 

Justice Field. It is not worth while to pass any words with the court. We 
do not take our rules of procédure from the state courts, and if any lawless- 
ness is permitted there, we should not be governed by that fact. I trust I 
never shall be called to préside over a fédéral court where any lawyer will 
présume to corne into it armed, and if he does, I shall exercise suoh authority 
as is vested in me to prevent it. Whatever may hâve been doue in a state 
court, I kuow nothing about. 



Paemelee and another v. A. Bobritt Hardware Co. 
(Circuit Court, D. Gunnecticut. August 13, 1885.) 

Patents poe Inventions— Invention— Patimelek Fihe-Extinguishek. 

Letters patent No. 218,564, granted August 12, 1879, to Henry S. Parmelee, 
for an improved automatic fire-extinguisher, wherein the inventor made a sen- 
sitive extinguisher by placing the seal at the extrême outer end of the water- 
pipe, and so near the distributer that, when the joint of the seal -was melted, 
the seal itself was forced into the distributer, and ihe water was left unob- 
structed, describe a patentable invention, and are valid. 

2. Samk — Infeinsement. 

The défendants' extinguisher is an infringement, it not being imperative 
that the seal should he so constructed that the water should be below the joint. 

In Equity. 

Charles E. Mitche.il and Benj. F. Tkurston, for plaintifs. 
John K. Beach and John S. Beach, for défendants. 
Shipman, J. This is a bill in equity to restrain the alleged infringe- 
ment of letters patent No. 218,564, granted August 12, 1879, to Henry 
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S. Parmelee, for an improved automatic fire-extinguisher. Tbe dis- 
claiiner, winch is a part of the spécification, and the two claims of the 
patent, clearly point out the character and extent of the invention. 
The spécification says : 

"I am aware that fire-extinguishers hâve been provided with seals within 
the body of the casing of the distributer, and in connection with a valve ar- 
rangea therein, and hence I make no claim to such construction. In my im- 
provement the seal is locatedon the outerend of the water-conduit, connected 
with the perforated distributer, whereby the seal is not only protected against 
accidentai displacement, and also i'rom dust and dirt from the ceiling over- 
head, but is exposed most prominently to the action of the heat, which bas 
direct entrance to the se.il through the perforations in the distributer." 

The claims are as follows : 

"(1) In an automatic flre-extinguislier, the combination, with a perforated 
distributer, of a seal attached to the extrême outer end of the water-conduit, 
connected with the perforated distributer; said seal being retained in place by 
métal fusible at a low température, substantially as set forth. (2) In an au- 
tomatic fire-extinguisher, the combination, with a perforated distributer, of a 
seal secured by fusible solder to the extrême outer end of the water-conduit, 
connected with the distributer, and at a point within the body of the said 
perforated distributer, substantially as set forth." 

The seal shown in figure 1 of the drawings and in the wooden 
model which is an exhibit in the case, is a fiât disk or cap, the flange 
of which incloses the end of the water-pipe. The bottom of the cap 
is upon the end of the pipe, and the cap is secured by solder between 
the outer surface of the pipe and the inner surface of the flange. The 
patented device differs from the devices shown in the English patent 
to Lewis Eoughton, of July 5, 1861, and in the United States patent 
to Brown & Foskett, of August 10, 1875, in the location of the seal, 
whereby the extinguisher is rendered more sensitive to the influence 
of heat and more prompt in its bénéficiai action. The Eoughton de- 
vice is complex and expensive, and has a quantity of métal near the 
seal which prevents prompt action of heat upon it. The Brown & 
Foskett seal is placed in the pipe leading to the T-shaped outlet to 
which tbe distributer is secured. The Parmelee seal, when the joint 
is melted, is forced into the distributer. The Brown & Foskett seal 
is delivered, when released, into a pipe attached to the opposite end 
of the T pièce. The distinction between the Parmelee device and 
its predecessors is manifest and is patentable. The inventor made a 
sensitive extinguisher, by placing the seal at the extrême outer end 
of the water-pipe, and sonear to the distributer that, when the joint 
of the seal was melted, the seal itself was forced into the distributer 
a,nd the water was left unobstructed. 

The defendant's extinguisher has, instead of a flat cap, a semi- 
epberical cap at the extrême end of the water-pipe, but the flangea 
of tbe cap pass into the end of the pipe, instead of passing upon the 
outside of the end. Quoting from the testimony of Mr. Quimby, one 
of the defendant's experts, his description of the seal: 
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"The Burritt seal is a short, hollow cylinder, having one closed hemi- 
spherical end. The exterior surface of this cylinder is secured by fusible 
solder to the interior of a nipple provided upon its exterior at both ends respect- 
ively with maie screw-threads, the thread at one end being for engagement 
with the female thread-funnel within the neck of the perforated distributer, 
and the thread at the other end of the nipple being for effecting the connec- 
tion of the nipple with the water-pipe. I understand that the spécial object 
in making the closed end of the seal in the Burritt extinguisher hemispher- 
ical is to increase the tendency of the seal to roll around the interior of 
the distributer after the seal has been released, and been projected into the 
distributer. As a conséquence of this hemispherical shape of the closed end 
of the seal, the water contained within the conduit extends both above and 
below the soldered joint which is to be fused." 

The défendant contends that the fact that in the Burritt device the 
water extends above the soldered joint of the seal, whereas the water 
in the Parmelee device does not surround the joint, takes the Burritt 
device out of the Parmelee patent ; and reliance is placed upon a clause 
in the spécification which says : 

"As the seal is secured within the distributer, which is usually made of 
métal* the rise of the température in a room or compartment will raise the 
température of the métal of which the distributer is made, and thus raelt or 
fuse the joint between the seal and the distributer more readily than if water 
surrounded or was above the seal." 

The patentée was hère referring to the advantage which his inven- 
tion possessed over a previous invention which he had patented in 
1874, in which the seal inelosed the distributer, and consequently the 
water filled the distributer and the space between it and tbe cap, and 
thus "surrounded the joint, and serionsly retarded the melting of the 
solder;" but the patent now in suit, though a narrow one, is not to 
receive the extremely narrow construction which the défendant gives. 
According to the construction of one of its experts a fiât Burritt seal 
would be within the patent, while a dome-shaped one would not be, 
and in the opinion of another expert a Parmelee flat-cap would be 
without the patent, if the flanges were ïnside instead of outside the 
extrême outer end of the water-pipe. The gist of the invention was 
the location of the seal upon the extrême outer end of the water-con- 
duit and connected with the distributer ; but it is not imperative that 
the seal should be so constructed that the water should be below the 
fusible joint. 

Let there be a decree for the plaintiffs for an injunction and an 
accounting. 

v.24p,no.l3— 47 
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Ceandall and others v. Plano Manot'g Co. and others. 

{Circuit Court, N. D. Illinois. August 3, 1885.) 

Patents fou Inventions — Royalties— Jumsdiction in Equity. 

The licenser in a license under letters patent having a plain, adéquate, and 
complète remedy at law, cannot mamtain a bill in eo^uity for an accounting of 
royalties accming under tlie license. 

In Bquity. 

Banning & Banning, for eomplaînants. 

Colburn é Thacher, for défendants. 

Blodgett, J. The bill in this case is demurred to on the ground 
that the complainants, by the showing of the bill, bave a plain, adé- 
quate, and complète remedy at law. The bill shows the issue of let- 
terB patent to one Bramer for certain devices pertaining to mowing- 
machines, and a license from Bramer to the défendant to use the 
patent, for which it waB to pay as royalty the sum of three dollars 
for each machine, with the right to an abatement in case of prompt 
payment. The death of Bramer after making the license, and the ap- 
pointaient by him of complainants as executors of his will and trus- 
tées of the patent, is also averred. The bill charges that a large sum 
is due the complainants under this license, both for royalties which 
accrued before Bramer's death as well as since, and that the com- 
plainants do not know, and are unable to ascertain, the exact number 
of machines made by défendants, for which royalties are due under 
the license; and that complainants hâve demanded an accounting and 
payment as to the royalties so due, but that the défendant has failed 
to comply with such demands. It is also charged that through the 
défendant W. H. Jones, who is the président of the défendant Com- 
pany, some kind of settlement has been made with the heirs and dev- 
isees of Bramer for the sum of $3,000, for which the note of the de- 
fendant company has been given, when, in fact, as much as $15,000 
was due under the license, and that such pretended settlement is 
wholly void as against the complainants, who hâve the sole right to 
collect said royalty. The prayer is that the Piano Manufacturing 
Company be required to account with the complainants, and pay over 
ail royalties, at the rate of three dollars for each machine not hereto- 
fore reported and paid for. 

I can see no reason why the complainants hâve not a "plain, adé- 
quate, and complète remedy at law," under the terms of the license as 
stated in the bill. The only question to be established is the num- 
ber of machines made by the défendants under the license, which they 
hâve not accounted and paid for heretofore, and this can be estab- 
lished as readily and completely in a suit at law as in equity. Section 
724, Bev. St., clothes the courts of law with full power to compel the 
production of books and papers in évidence under ail cireumstances 
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where they might be compelled to produce the Bame in chancery cases ; 
and this power, with the unquestioned right of complainant to ex- 
amine ail the agents and employés of the licensee as witnesses, seems 
to me to give ail the facilities required for a complète remedy at law. 
The fact that this licensee has, by its président, obtained some kind 
of seulement with the heirs and legatees of Bramer can, it seems 
to me, eut no figure upon the question of jurisdiction in equity at the 
suit of complainants. If the défendants bave, by their dealings with 
thèse heirs and legatees, acquired a défense as to this claim for roy- 
alties which can only be set up in a court of equity, they are the 
proper parties to invoke the aid of that court for that purpose. If 
the relations between the trustées and the heirs or devisees of Bramer 
were such that the payment to the heirs and legatees might furnish 
an équitable défense to an action on this license, then the défendant 
may be obliged to come into a court of equity; but that does not 
clothe the complainant with the right to do so. 

The décision of the suprême court of the United States in Root v. 
Railway Co. 105 TJ. S. 189, seems to proceed upon the ground that 
ail patentées hâve an adéquate remedy at law in suits against infrin- 
gers, except in cases where there is a right to an injunction as part 
of the relief sought; but that in ail cases where the only question is 
as to the amount of profits and damages, and the complainant is not 
entitled to an injunction, the remedy is at law. This being the rule 
of jurisdiction as against the infringers, there is certainly less ground 
for going into a court of equity to recover the royalty stipulated in a 
license where there is no question of infringement or the validity of 
the patent to be considered, but the only question is as to how much 
is due from the licensee under his contract. 

The demurrer to the bill is sustained, and leave given to the com- 
plainants to amend by the next rule-day. 



Toledo Mowee & Beaper Co. v. Johnsxon Harvester Co. and 

others. 

(Circuit Court, N. D. New YorTt. August 17, 1885.) 

Patents for Inventions — Jurisdiction — Infrin&ement — Patent abodt to 
Expire. 

Where a bill flled 26 days before the expiration of the patent sets forth that 
plaintiff has the exclusive right tomake and sell thepatented article, and isex- 
ercising such right and is able to supply the market, and that défendants are 
making and selling machines in large quantities embodying the invention, and 
threaten to put on the market, after the expiration of the patent, machines 
made before its expiration, and prays for an injunction restraining the sale, 
after as well as before the patent expires, of machines unlawfully made before 
it expires, it states a case within the jurisdiction of a circuit court and is not 
demurrable. 
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In Equity. 

Parkinson é Parkinson, for plaîntiff. 

Gogswell, Bentley é Cogswell, for défendants. 

Blatchfoed, Justice. . This bill is brought for the infringement of 
letters patent granted to John S. Davis, March 10, 186S, for an im- 
provement in reapers and mowers, for 17 years from that day. The 
Ml was sworn to February 9, 1885, and filed February 12, 1885. 
The plaintifï is alleged to be a corporation of Ohio; the défendant 
corporation, a corporation of New York; and the other défendants, 
its officers and citizens of New York. The bill avers that the plain- 
tifï, from December 23, 1881, has been continuously engaged in 
making and selling machines, under and in accordance with the 
patent, at Toledo, Ohio, and elsewhere in the United States, and has 
been and is prepared to fully supply the market therefor, and is the 
owner of the patent, and has invested and expended large sums of 
money and been to great trouble in and about the invention, and 
for the purpose of carrying on the business of making, selling, and 
introducing to the public, in Toledo and elsewhere in the United 
States, and, among other places, in the Northern district of New 
York, machines embodying the invention, and making the same prof- 
itable to itself and useful to the public; that the invention has been 
and is of great benefit and advantage, and has, by the efforts of the 
plaintitt and its predecessors in title, been made extensively and fa- 
vorably known to the public, and many machines were made ac- 
cording to the invention, and sold by the plaintifï and its predeces- 
sors in title; that it has reserved to itself the entire right to make, 
use, and sel! under the patent, and has granted no licenses to make 
thereunder; that the défendants, in infringement, hâve made and 
sold machines containing the invention, and still continue to do so, 
and are threatening to make the said machines in large quantities, 
and to supply the market therewith, and to sell the same; that said 
acts of infringement are being carried on by the défendants jointly 
in the Northern district of New York and in Toledo, where the plain- 
tifï has built up a trade in the machines, and is prepared to supply 
the market therewith; that the défendants are now, in the Northern 
district of New York, making large quantities of the machines con- 
taining the invention, and preparing and intending to put upon the 
market and sell for use, during the season of 1885, in said district, 
and jn and about Toledo, and elsewhere in the United States, such 
machines so manufactured priorto the expiration of the patent; that 
they hâve large quantities of the machines on hand, which they are of- 
fering for sale; and that the use of the invention by the défendants, 
and their avowed détermination to continue the same, encourage and 
induce others to infringe the patent. The bill prays for an account 
of profits, and for an injunction restraining the défendants from fur- 
ther constructing or selling or using any of the machines, and from 
selling or putting into use, as well after as before the expiration of 
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the patent, "any infringing machines unlawfully made or acquired, 
in whole or in part, during the term thereof ; and that ail infringing 
machines now in possession or use of the said défendants may be de- 
stroyed, or delivered up to your orator for that purpose." It also prays 
for a decree for damages in addition to profits, and for an increase of 
damages, and a provisional injunction. The défendants demur (1) 
for want of ground for équitable relief; (2) for want of équitable ju- 
risdiction; (3) beeause the bill shows that the remedy, if any, is at 
law. 

This case does not fall within the ruling in Mershon v. J. F. Peasc 
Fumace Co., infra. In the présent case, the bill was filed 26 days 
before the patent expired. There was tiuie to give notice of a motion 
for a provisional injunction, and to obtain it. Moreover, the bill sets 
forth spécial circumstances for équitable relief, in that the plaintiff 
has retained the exclusive right to make and sell, and is exercising 
it, and is able to supply the market, and the défendants are making 
machines oontaining the invention, and tiireaten to make them in 
large quantities, and intend to put on the market in the season of 
1885 infringing machines made before the patent expires, and hâve 
large quantities on hand which they are offering for sale; and the bill 
prays for an injunction restraining the sale, after as well as before 
the patent expires, of machines unlawfully made before it expires. 
Such a case is like that of Crossley v. Beverly, Webst. Pat. Cas. 119, 
commented on in Smith v. London é S. W. Ry. Co. Kay, 408, and 
like the cases, in this circuit, of American Diamond Bock Boring Go. 
v. Sheldon, 18 Blatchf. C. C. 50 ; S. C. 1 Fed. Hep. 870 ; and Amer- 
ican Diamond Rock Boring Co. v. Rutland Marble Co. Ici. 146; S. C. 
2 Fed. EEp. 356. 

The demurrer is overruled, with costs, and the défendants are as- 
signed to answer the bill by the rule-day in October next. 



Mershon v. J. P. Phase Fqbnace Co. 

(Circuit Court, N. D. New York. August 17, 1885.) 

Patents for Inventions— Jtjktsdiction — Remedy at Law— Rkv. St. $§ 723,4921. 
A bill for infringement of a patent, and for an account of profits and' dam- 
ages, and for injunction, provisional and perpétuai, but setting forth no spé- 
cial ground for équitable relief, is demurrable, where the patent will expire 
four days after the flling of the bill, and three days after the service of the 
subpœna, and where, by the rules of the court, a notice of eight days, of a mo- 
tion for an injunction, is required. 

In Equity. 

Forbes, Brown â Tracy, for plaintiff. 

Duell & Hey, for défendant. 
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Blatohfoed, Justice. This is a bill in equity brought for the in- 
fringement of reissued letters patent No. 4,695, granted to the plain- 
tiff, January 2, 1872, for an improvement in dampers for hot-air 
furnaces, for the unexpired terra of 17 years from May 5, 1868, on 
which date the original letters patent No. 77,512 were granted to the 
plaintiff. The bili prays for an account of profits and damages, and 
for injunctions provisional and perpétuai, but it sets forth no spécial 
ground for équitable relief. The bill was sworn to April 29, 1885, 
six days before the patent would expire. It was filed May 1, 1885, 
and the subpœna to appear and answer was served May 2, 1885. 
The défendant interposes a demurrer for wanfc of equity, which also 
allèges want of jurisdiction in the court, because the plaintiff has an 
adéquate remedy at law. It is provided by section 723, Eev. St., that 
"suits in equity shall not be sustained in either of the courts of the 
United States in any case where a plain, adéquate, and complète 
remedy may be had at law." If there is such a remedy at law, when 
the défendant is brought into the court of equity; if there is not, in 
good faith, at that time, a case in which the court of equity could, by 
the exercise of its jurisdiction in the ordinary course of procédure, 
give to the plaintiff the most moderate measure of équitable relief 
which he prays, or would be entitled to, on bis allégations ; if the 
coming into the court of equity appears to be a pretense to avoid a 
court of law; the court of equity should not entertain the case. The 
jurisdiction conferred by section 4921, Eev. St., is "to grant injunc- 
tions according to the course and principles of courts of equity, to 
prevent the violation of any right secured by patent, on such terms 
as the court may deem reasonable; and, upon a decree being rendered 
in any such case for an infringement, the complainant shall be enti- 
tled to recover, in addition to the profits to be accounted for by the 
défendant, the damages the complainant has sustained there by; and 
the court shall assess the same, or cause the same to be assessed 
under its direction." Not only, as is suggested in Root v. Railway 
Co. 105 D. S. 189, 206, does the language of section 4921 seem to 
make the power to award profits and damages dépendent upon the 
power to grant an injunction, but the gênerai "course and principles 
of courts of equity" make the right to an account dépendent on the 
right to an injunction. Higginbotham v. Hawkins, L. E. 7 Ch. App. 
676; Baily v. Taylor, 1 Euss. & M. 73; Smith v. London é S. W.Ry. 
Co. Kay, 408. In speaking hère of "power" and "right," I refer to 
entertaining the suit at ail, and not to the power to give proper relief, 
in an equity suit properly brought, where the patent expires during 
the pendency of the suit. This power was exercised in Lake Shore 
Co. v. Car-brake Shoe Co. 110 U. S. 229, S. C. 4 Sup. Ct. Eep. 33, 
and in Consolidated Valve Co. v. Crosby Valve Co. 113 U. S. 157, S. 
C. 5 Sup. Ct. Eep. 513. 

In the présent case, the sole object of the bill plainly appears to 
be to obtain pecuniary compensation, in the shape of profits or dam- 
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âges, in a case where no injunction of any kind could be obtained; 
for, by the rules of the court, a notice of eight days of a motion for 
an injunction is required. The coming into a court of equity under 
sueh circumstances will not be peraitted. Betts v. Gallais, L. E. 10 
Eq. 392. As tbe bill does not show that an action at law for dam- 
ages would be an inadéquate remedy for the wrongs complained of, 
and no bonafide ground for équitable relief is presented, the demurrer 
is allowed, with costs. 



Magin v. McKat. 
Samb v. Welker. 

(Cireuit Court, N. D. New York. August 20, 1885.) 
Patents poh inventions — Anticipation— Invention— Apparatus fou Cooling 

AND DKAWING BkEK. 

Patent No. 248,646, granted to Charles Gordon, October 25, 1881, for an im- 
provement in apparatus for cooling and drawing béer, hdd void as to claims 1, 
3 and 4. 

In Equity. 

George B. Selden, for plaintiff. 

Josiah Sullivan, for défendants. 

Blatchfoed, Justice. Thèse suits are brought on letters patent No. 
248, 646, granted to Charles Gordon, October 25, 1881, for an "im- 
provement in apparatus for cooling and drawing béer. " The spécifica- 
tion says: "My invention relates to an improved apparatus having 
for its object the keeping of béer, aie, or other liquid at a low tempér- 
ature during the opération of drawing the same for consumption ; 
and it consists in surrounding the supply-pipethrough which the béer 
is delivered to the faucet with a cold-air passage, for the purpose of 
maintaining a low température in the liquid in the supply-pipe. My 
invention also consists in surrounding the cold-air passage and the 
faucet with a non-conducting jacket, and in the combination with the 
ice-box, and the lower chamber for storing the béer, of the supply- 
pipe and the cold-air passage communicatihg between the ice-box and 
chamber, as hereinafter more fully set for th." A keg of the liquid is 
placed in a chamber in the cellar. A supply-pipe leads upward from 
it to a faucet from which the liquid is drawn for consumption. An 
outer pipe surrounds the supply-pipe, leavingan airspace around it, 
its whole length, from the lower chamber to an upper ice-box, through 
which the supply-pipe passes, and with which the outer pipe is con- 
nected. As many supply-pipes as are used may pass through the 
air space. A non-conducting jacket surrounds the outer pipe. The 
air, cooled by the ice in the ice-box, and the water produced by the 
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melting of the ice, flow down through the air space and reduce the 
température of the liquid in the supply-pipe. An air-forcing apparatus 
connected with the keg forces up the liquid. A pipe packed with a 
non-conducting substance surrounds the faucet. There are four 
claims : (1) The combination of the ice-box, supply-pipe, faucet, and 
cold-air passage surrounding the supply-pipe; (2) the combination 
with the ice-box of the supply-pipe and faucet, the latter having its 
jacket; (3) the combination with the ice-box, supply-pipe, and faucet, 
of the cold-air passage and the non-conducting jacket of the latter; 
(4) the combination of the ice-box, supply-pipe, faucet, lower chamber, 
and cold-air passage communicating between the ice-box and the lower 
chamber. 

In the McKay suit infringement is alleged of claims 1 and 4 ; in 
the Welker suit, of claims 1, 3, and 4. Gordon made his invention 
in June, 1879. So far as claims 1 and 4 are concerned, the inven- 
tion was antieipated by an apparatus invented and put in use by one 
Meinhard, in Rochester, New York, in the sumrner of 1877, and which 
was continued in use about four years. That apparatus had the up- 
per ice-box, the supply-pipe, the faucet, the lower chamber, and the 
cold air-passage surrounding the supply-pipe, and communicating be- 
tween the ice-box and the lower chamber. It had three faucets, each 
with a supply-pipe. Each supply-pipe led separately to a barrel in 
the lower chamber,. and eacb was surrounded by a cold-air passage, 
created, as to its upper part, by a surrounding tin pipe, and as to 
its lower part by a rubber hose, which embraced closely the lower 
end of the tin pipe. The water of the melted ice, and the cold air, 
flowed down around the snpply-pipe into the lower chamber. The 
lower ends of the three pièces of rubber hose went into the lower cham- 
ber through a common opening, and it was not tightly closed around 
them. But the apparatus was a practical and successful one, and 
embodied the same principle as that of Gordon, it may hâve been 
inferior in degree in utility and perfection, but the invention was there, 
and the apparatus continued in use for nearly two years after Gordon 
obtained his patent. It did not contain the non-conducting jacket 
surrounding the outerwall of the cold-air passage, which is a feature 
in claim 3 of the patent, but there was no patentable invention in 
adding a non-conducting jacket to the éléments found in claim 1, or 
to those found in claim 4. The jacket is merely a space filled with 
non-conducting material, to prevent the absorption of heat by the air 
in the cold-air passage. It was common knowledge, and not inven- 
tion, to add this to what Meinhard had. 

The bills are dismissed, with costs. 
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The Allie & Evie. , 
Philadelphia & E. E. Co. v. The Allie & Evie and others. 

{District Court, 8. D. New York. August 2, 1885.) 

X. Tug and Tow— Sodden Squalls — Cutting Adrift— Dropping Astern. 

The tug A. & E., at South Amboy, New Jersey, took in tow two coal-bargcs;; 
along-side, to go some 18 miles across the lower bay of New York harbor, and, 
thénce about six miles up the sballow Shrewslmry river to Ked Bank, on an es- 
tablished line for towage. When about two-thirds of the distance to the 
Shrewsbury river, a sudden and violent squall raised a high sea that caused the; 
boats to pound so much that they were eut adrift, after the captain's refusai to 
remain aboard of them to steer if dropped astern on a hawser, for fear of being. 
waslied overboard. The évidence wastlmt, without a helmsman aboard to steer, : 
the barges could not hâve beeu snved in such a wind and sea even if dropped; 
astern ; that the A. & E. was built to run upon this service ; that she was com- ; 
pètent to handle such barges in auy weather ordinarily to be expéeted on such 
trips; and that the usual course, and usual précautions, were observed. Hsld^ 
that the tug was reasonably suflicient for the work undeitaken, and not liable ; 
for the loss of the barges because she did not drop them astern when the squall ' 
was apprnaching. ' 

2. SaME— WEATHER ON STARTING — BaROMBTER — CA0TIONART SrGNALS. ! 

A low but ristng barometer, and caulionary signais displayed, are not alonôi 
sufficient to make starting on such a trip négligence, in the absence of allother 
Indications of bad weather. 

3. Samb — Reasonable Sotficienct for the Trip — Custom. 

Tugs, not being insurers, are liable only for lack of reasonable prudence, . 
juderinent, and sktll j and as regards the adequacy of the tug, the fitness of the, 
weather on starting, as well as regards seaworthiness in gênerai, the question.' 
is a practical one of reasonable sutïiciency for the particular trip in the judg- 
ment of skillful and prudent navigators, and on this question the customa of: 
the time and place are compétent évidence. 

4. Same — Reasonable Skill in Use of Customary Methods. 

Where a tow is sent to be towed upon an established line whose methods of ' 
towage are known, and thèse methods are not in themselves un justifiable, the 
contract implied by law is for the use of ail reasonable judgment and skill in 
the use of thèse methods; and if there is no l'auit in this respect, the tug is not 
liable. 

In Admiralty. 

Mitchell é Mitchell, for libelants. 

Wilcox, Adams é Macklin, for claîmnnts. 

Brown, J. This libel was filed to recover about $4,P00 for the loss 
of two coal-barges, with their cargoes, on the night of December lé, 
1883, which were eut adrift during a squall in the lower bay while the 
boats were in tow of the tug Allie & Evie, on a trip from South Am-; 
boy to Eed Bank, on the Shrewsbury river. The barges belonged to 
the libelants, and had taken on board cargoes of coal at Schuylkill 
Haven, Pennsylvania, consigned to Miles Eoss, Eed Bank, New Jersey, 
for which bills of lading were given "excepting the dangers of navi- 
gation." Arriving at South Amboy, the boats were taken in charge 
by the Pennsylvania Eailroad Company, which had a towing line 
making regnlar trips to Eed Bank, which is some Ave or. six miles up 
the Shrewsbury river. This river is narrow and shallow, and canonly 
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be navigated with such barges at or near high water, and only light- 
draught tugs can be used in such service. The distance from South 
Amboy to the mouth of the Shrewsbury is about 18 miles, and the 
course lies across the lower bay, where a high wind soon raises a sea 
that is dangerous to any but ocean-going vessels. The tug-boat Allie 
& Evie had been constructed for this line the spring previous, and had 
made some 13 trips before the présent. She usually took two boats 
along, one on each side, and the weight of évidence is that she was 
compétent to handle such a tow, except in a high sea. Around South 
Amboy she could manage four or hve such boats, and since this loss 
in 1883 she has continued in the same service without accident. 
i Upon this trip the Allie & Evie left South Amboy, as customary, at 
high water, which, on that night, was at 8:30 p. m. The libelants' 
boats were lashed one upon each side, as usual. A larger steam-tug, 
the Harry, of the same line, having no employaient, was directed to 
accompany and asBist the Allie & Evie a part of the way. She did 
80 for nearly two-thirds of the distance to the mouth of the Shrews- 
bury river, when she cast off and returned to South Amboy. One of 
the libelants' witnesses says that when the Harry left there was a 
drizzling rain, but that the sea was calm and smooth. Several other 
witnesses say that it was then clear above, with the stars shining, and 
that there were no indications of the approach of bad weather. About 
half an hour after, and a little before 11 p. M.,black clouds gathered 
Buddenly in the west, the wind increased rapidly to a gale from the 
north-west, the sea rose, and the two barges, whose bows projected 
far beyond the tug, soon began to pound the tug, and became so dis- 
placed through the breaking of some lines as also to strike each 
other's bows. It then became apparent that the barges must be eut 
loose. The persons aboard of them came on board the tug, and the 
barges were eut adrift and lost. Before casting them off, some con- 
férence was had between the pilot of the tug and the captain of one 
of the barges, the only person aboard of that boat, about dropping 
the boats astern upon a hawser ; but the captain refused to remain 
on board the barge if dropped astern, for fear of being washed over- 
board. The other captain was, in the mean time, getting his family 
aboari the tug. On the trial both the captains testified that they 
would not hâve consented to stay aboard ; they assisted in cutting 
their boats adrift, and they both, with other experts of the libelants, 
as well as the respondents' witnesses, agreed that it would hâve been 
of no use to drop the barges astern on a hawser without men aboard 
to steer them. The Schuylkill boats are not easily managed on a 
hawser, and they steer badly. 

Unless the testimony of ail the boatmen is discredited, the squall 
was a very violent one; the sea dangerous; and the tug in péril, even 
after the barges were eut adrift. The two captains did not expeet to 
reach the shore alive. The pilot was alarmed for his safety. The 
waves washed over the pilot-house, the bulwarks of the tug were eut 
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away to ease her and let the water out, and when she got under the lee 
of Staten island she had three feet of water in her, reaching nearly 
to her fires. 

It is notclaimed that the respondents were insurers; but upon the 
rule laid down by the suprême court in the case of The Margaret, 94 
U. S. 494, 496, that "the tug is the dominant mind and will in the 
adventure;" that "she is bound to bring to the performance of the duty 
she has assumed reasonable care and skill, and to exercise tbem in 
everything relating to the work until it is accomplisbed" — it is urged 
that the respondents are liable for this loss, (1) because the Allie & 
Evie was not a fit and proper tug for the work that she undertook; 

(2) becatise the barometer and cautionary signais displayed in New 
York indieated dangerous weather for some considérable time before 
she started out, and that the tug was not justified in starting; and 

(3) because the tug Harry returned sooner than she ought, and be- 
cause, had she kept by, each tug, as it is claimed, might hâve saved one 
boat. ( 

In regard to the last point, notwithstanding some reluctance to give 
full crédit to the testimony that itwas impossible to sa ve either barge 
if dropped astern on a hawser unless there were a man ahoard to 
steer her, the weight of évidence is so strong on both sides upon that 
point that I am not at liberty to disregard it. If that be so, even if 
the Harry was not justified in returning when she did, I do not per- 
ceive how remaining by could hâve made any différence in the re- 
suit, as it is clear that neither of the captains was willing to remain 
aboard his barge to steer her. The early departure of the Harry, there- 
fore, must be held to be immaterial as respects this loss, because there 
was no service that she could hâve rendered, except to take one boat 
astern on a hawser without any helmsman aboard, and that, accord- 
ing to the évidence, would hâve been ineffectuai. But the weight of 
évidence is that there were no indications of bad weather when the 
Harry left the other tug some seven miles distant from the Shrewsbury 
river; and, considering that the use of two tugs was not customary, 
I cannot hold it négligence, or want of reasonable care, for her to re- 
turn under such circnmstances, without holding thèse trips, though 
made in the customary manner, to be wholly unjustifiable. 

Even if the pilot of the Allie & Evie might hâve thought that the 
men could safely stay aboard, though he evidently did not think so, 
ne had no lawful command or arbitrary power over the captains of 
the barges, — such as the captain of a vessel has over the seamen un- 
der him, — and he is not responsible for the conduct of the captains 
any f urther than they choose to comply with his requests or directions. 
Sturgis v. Boyer, 24 How. 110; The Express, 3 Cliff. 462 ; The James 
P. Donaldson, 19 Fed. Rep. 264. Hère the pilot proposed to drop the 
barges astern, the captains refused to remain aboard, and that seems 
to hâve been taken as settling the question that the barges must be 
eut adrif t ; and upon the évidence I must find it rightly so determined. 
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It is argued that the barges should hâve been dropped astern on 
the first signs of the squall. This might possibly hâve been doue 
with the men still on board. But their testimony on the trial was 
that in their judgment they would, in that case, bave been certainly 
washed overboard and ail lost. Upon that testimony of the libel- 
ants' witnesses I eannot find it to hâve been a fault in the tug that 
she did not pursue that course, even if there was time for it, after it 
became probable that there would be danger to the boats in keeping 
along-side; and it is not clear that there was time after the extent of 
the danger became apparent. 

That the Allie & Evie was not compétent to handle and save this 
tow in the sudden and violent squall that sprung up, is plairi frorn the 
resuît. But upon the évidence above referred to it must be held that 
the Harry, and probably any other tug, would hâve been equally in- 
compétent. The difficulty did not spring from lack of power in the 
tug, but from the unavoidable dangers of the route. No tug can tow 
barges along-side in a high sea. They must soon founder from pound- 
ing; and if the sea is too high to permit men to remain on the barges 
to steer, and if such boats, though on a hawser, could not be saved 
without being steered, as would appear from the évidence, then there 
is no alternative in such an emergency but to eut the boats adriffc. 

Navigation eannot escape dangers. If it could, there would be no 
place for insurers. There are very certain and very peculiar dangers 
that attend navigation on such a route as this, — a route that com- 
bines the navigation of a shallow river with a passage of from 12 to 
15 miles across a broad bay liable to high and dangerous seas in 
sudden squalls, with boats that, if the testimony is to be credited, 
are unmanageable under such circumstances. AU that can be done 
in such navigation is to take every reasonable précaution that pru- 
dence and good judgment can suggest, — précautions proportionate to 
the dangers involved, — and to start out only when there i3 no reason- 
able probability of bad weather. Upon this point the witnesses on 
both sides agrée that when the tug started from South Amboy there 
were no recognizable signs of bad weather. The barometer was, in- 
deed,. Tow, though it was rising towards evening; cautionary signais 
had been displayed in New York sinee the morning; and thèse signais 
continued to be displayed for two days. Thèse facts, however, were 
not known to those in charge of the Une at South Amboy, although 
they might hâve been ascertained by télégraphie inquiry, and also 
through Mr. Chace, the gênerai superintendent of this départaient of 
the respondent's business. But a low though rising barometer, and the 
display of cautionary signais, are not alone, in my judgment, so cer- 
tain indications of bad weather that trips of a few hours' duration only 
must be cohdemned, where ail the ordinary signs visible to experi- 
enced and practical sèamen indicate safe weather for the trip. No 
experts were called to testify that the starting out was'improper un- 
dêr. the eircumstânces. - If such short trips were condemîièd by law> 
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as lacking ordinary prudence, on account of the mère possibility of 
danger suggested by the barometer and cautionary signais, in the ab- 
sence of any other unfavorable indications, much of the towing busi- 
ness of. this harbor mu3t often corne to a standstill for a considérable 
period, except at the risk of the tugs as insurers. Clearly, that is 
not the practice; nor is it the fair import of the'contract of the parties 
in taking such boats to tow. Practices, or so-called customs, that 
are at variance with the obligations that the rules of law impose, are in- 
deed void, and afford no défense. The Wm. Murtaugh, 3 Fed. Eep. 
404. But there is no rule of law, and I am not préparée! to hold, that 
short towing trips must be condemned so long as the barometer is 
low, though rising, and cautionary signais are displayed, in the ab- 
sence of ail other indications of probable bad weather. 

The requirements of law are substantially the same, both as to the 
adequacy of the tug for the work assigned her, and as to proper 
weather for starting out ; and it is the same that is applied to sea- 
worthiness in gênerai, viz. : reasonable sufficiency for the particular 
trip or voyage, according to the judgment of persons versed in the busi- 
ness. The défense of unseaworthiness is not made out by showingthat 
"a stouter ship might hâve survived the péril." Amies v. Stevens, 
1 Strange, 128. The law does not require a vessel, to be seaworthy, 
to be capable of withstanding every péril; nor that a tug be capable 
of rescuing her tow in ail weather; nor that she shall start only when 
there is no possibility of danger; nor that the master in an emer- 
gency shall infallibly do that which, af ter the event, others may think 
would hâve been best. The Hornet, 17 How. 100; The Star of Hope, 
9 Wall. 230; The W. E. Gladwish, 17 Blatchf. 77, 83; The Mnhawk, 
7 Ben. 139. The tug must be reasonably adéquate for the work un- 
dertaken; managedwith reasonable judgment and nautical skill; and 
she must start only in weather that in the judgment of nautical men 
is reasonably safe for the trip. In whatever form the question cornes 
up, whether as to seaworthiness, adequacy for the work, or the time 
of starting, it is a practical question of reasonable prudence and 
judgment. And as regards seaworthiness in gênerai, or the ade- 
quacy of the tug for the work undertaken, there is no other final cri- 
terion than the judgment of practical men versed in the business and 
the customs and usages of the time and place, viewed as representing 
the judgment and knowledge of the time. To show this, the custom 
and practice of nautical men is admissible. See The Titania, 19 Fed. 
Eep. 101, 105-109, and cases there cited. The exercise of reason- 
able prudence and judgment, measured by this standard, does not ex- 
clude some remaining maritime risks. Against thèse risks it is the 
province of insurers to provide; otherwise, the shipper is his own 
insurer. 

In the présent case the consignée had telegraphed to the respond- 
ents: "Please send the Red Bank boats down to-night, if possible; 
the Shrewsbury may freeze up any day." In the judgment of the two 
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captains who were the libelants' witneBses, as well as in tlie judgment 
of ail the other witnesses who testiûed on this point, there was noth- 
ing apparent in the weather that should deter them from starting. 
Had they not started, and had the Shrewsbury frozen up the next 
day, a claim of damages might hâve been interposed. Ail the usual 
précautions were taken. No similar accident on this line has occurred, 
either before or since. The same tug has been in use, and in the same 
way. No witnesses hâve expressed the judgment that the weather 
was unfit for starting. The évidence shows that the Allie & Evie was 
built for this express purpose; that she was adéquate to handle the 
tow in any ordinary weather that was to be expected. I am not pre- 
pared to hold thèse trips unjustifiable in law on account of their pe- 
culiar dangers, and the évidence does not clearly establish any actual 
négligence or want of reasonable care; and even the loss that subse- 
quently happened arose, as it seems probable, not from anything indi- 
cated by the barometer or the cautionary signais, but from a sudden 
squall from the north-west, quite probably wholly independent of the 
conditions indicated by the long-continued signais and barometric ob- 
servations. The libelants, moreover, were as familiar with the sea 
périls of the route as the respondents were. As the line was an es- 
tablished one, and in use by the libelants, it cannot be doubted that 
they were acquainted with the means of transportation employed and 
the modes of navigation. Under thèse circumstances the contract 
of the parties implied by law was for the exercise of reasonable pru- 
dence, judgment, and skill in towing the barges according to the cus- 
tomary methods and usages of the line. 

I think this loss was one properly to be ascribed to the périls of nav- 
igation, in a sudden squall, not reasonably to hâve been anticipated; 
and not to inadequacy of the tug, or to want of reasonable skill or judg- 
ment, either in not keeping out of danger, or in avoiding it when it 
overtook them. The Geo. L. Garlick, 20 Fed. Eep. 647 ; The James 
P. Donaldson, 19 Fed. Eep. 264 ; The Charles Allen, 23 Fed. Eep. 407. 
There must, therefore, be judgment for the respondents; but costs 
will not be awarded against the receiver. 
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The Luray. 1 

Viokery and another v. The Luray. 

Eollison v. The Luray and The Graoe. 

(District Court, E. D. Virginia. March 16, 1885.) 

1. Collision— Steamers— Fog — Fault. 

A steamer moving south, on the western side of the channel, at the rate of 
four and three-fourth miles an hour, with the tide, which rate is barely suffi- 
cient for steerage way, there being a deuse fog at the time, is not moving so 
fast as to be in fault for a collision with an approaching steamer, which is mov- 
ing at the rate of flve and one-third miles an hour agamst the tide. 

2. Same— Speed. 

In a dense fog a speed of five and one-l hird miles an hour, against the tide, in 
a narrow channel, when the vessel is under full command of «(.««rno-H-way, is 
too rapid. 

3. Same— Whistle— Personal Injury to Cuew. 

A steamer which runs through a dense fog with a whistle blowing so feebly 
and imperfectly that it gives no notice of her proximity to neighboritig vessels, 
is at fault, and one of her crew, who has been injured in a collision with an 
approaching vessel not in fault, may recover of the steamer employing him 
damages for such injury. 

In Admiralty. In a cause of collision. 

White é Garnett, for the Grâce and owners. 

Whitehwst é Hughes, for J. W. Eollison. 

Sharp ce Hughes, for the Luray and owners. 

Hughes, J. On the morning of January 30, 1883, the steamers 
Luray and Grâce came in collision about midway of the ship channel, 
a quarter of a mile N. £ E. from the Craney island light-house, in 
Elizabeth river. The Luray was on her usual trip from Hampton 
and Old Point Comfort to Norfolk. The Grâce was bound out from 
Norfolk on a trip into the Eappahannoek river. The collision oc- 
curred, according to the weight of évidence, at 9 o'clock, 48 minutes, 
a. m. The Luray struck the Grâce on her port side, at an angle of 
about, or nearly, 30 deg., a little abaft of midship and forward of her 
boiler, and penetrated her hull to within three feet of her side on the 
starboard quarter. The keel of the Grâce was not struck. The Grâce 
sank at once in five and a half fathoms of water. AU on board were 
saved, except one passenger, who was in the cabin below, whose 
body was recovered the next day. Her fireman, James W. Eollison, 
was severely injured, and one passenger sustained temporary injury. 
The headwayof the Luray was arrested bythe contact; and shôgave 
ail the assistance that was possible in saving the crew and passengers 
of the Grâce. 

The collision occurred in a very dense fog, — in what is called a fog- 
bank, — which the Luray had entered four-nfths of a mile below, at 

1 An appeal is pending from thèse décisions. 
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buoy 7. This dense fog had prevailed during the whole trip of the 
Grâce from Norfolk to the place of collision. The distance of this 
place from Craney island light-house was 520 yards, and from buoy 7 
was 1,670 yards by the cbart. 

The owners of the Grâce file their libel against the Luray, elaim- 
ing $10,000 of damages, which theyclaim to hâve sustained from the 
accident, and produce évidence to show their actual outlay for repairs 
to hâve exceeded $7,000. The contention of the libelants is that the 
Luray was running too fast on the occasion, in such a fog as then pre- 
vailed, and did not give proper signais, duly announcing lier where- 
abouts, by steam whistles. 

The Grâce is a steamer of about 41 tons; and she had but little 
freight. She was built for a fishing steamer, and had large holds in her 
hull. She is of light structure, but was strong and staunch. Her 
breadth of beam was 16£ feet, and her length 85 feet. The Luray is 
a very strong and staunch boat, 150 feet in length of keel, and had a 
tonnage of three to four hundred tons. The évidence taken by par- 
ties on either side in this cause is unusually voluminous; and on sev- 
eral points is absolutely contradictory and irrreconcilable. I will not 
undertake to reviewit; though I hâve given it fréquent perusals and 
much thought. I shall confine myself in what follows to what seem 
to be the most important questions in the case ; chiefly to the inquiry 
whether the Luray was at fault in being in the place where the col- 
lision was, or in running too fast in the fog that she was in at the 
time of the collision; and whether she was also at fault in respect to 
fog signais, and other precautionary measures. 

The évidence of respondents shows that the Luray left the wharf 
at Old Point Comfon sharplyat 9 o'clock, and, the fog being light at 
the time, came at her usual speed of 12 miles an hour to Sewell's 
Point wharf; that she ran in at that wharf, and was seven minutes 
there putting off cargo; that she resumed her trip and came on for 
Norfolk, having lost 10 minutes in going to, stopping at, and again 
getting under way from Sewell's Point wharf ; that she came as far as 
buoy 7 at the rate of 10 miles an hour, or somewhat more, the fog 
still not obstructing the vision ; that she reached buoy 7 at 40 min- 
utes after 9 o'clock, and there struck and entered the fog-bank; that 
she immediately slowed down her speed, which, in the course of the 
three succeeding minutes, was reduced to half-speed; that she con- 
tinued still to check her speed for three minutes longer; that at the 
end of six minutes from buoy 7 she ported her helm a little, which 
nearly destroyed her steerage-way, going on a flood-tide only at the 
rate of "4 or 5 miles an hour, not more than that, over the ground;" 
that two or three minutes later, as her engineer was about to increase 
her speed, in order not tq lose her steerage-way the Grâce shot out 
of the fog across her bows so near to her that ail witnesses agrée it 
was impossible to avoid a collision. 

The évidence further shows that the Grâce was crossing the bôws 
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of the Luray at an angle of about or nearly 30 deg., although the 
Grâce s pilot and master testify that she was moving N. £ W., and 
altnough the navigators of the Luray testify that she was moving 8. 
^ E. up to three minutes before the collision, when she ported her 
helm a little, throwing her slightly f urther to the west. Hère is a point 
in regard to which the évidence is conflicting. The burden of proof 
is on the libelants, and the évidence leaves this matter in doubt, with 
the probabilities against the Grâce. It is conceded that the angle of 
collision was about 30 deg. The Grâce claims to hâve been heading 
direetly from buoy 9 to buoy 7; but she was in fact 85 to 100 yards 
to the west Of this course when the collision occurred. She must hâve 
passed near Craney Island light-house, (which, by the chart, is 115 
yards westward of a straight course from buoy 9 to buoy 7;) for Capt. 
Kenney, her master, testihed that he was steering from the light-house 
for a buoy a quarter of a mile north, which could only be red buoy 8, 
which is due north of the light-house, and which is, by the chart, 120 
yards west of a straight course from buoy 9 to buoy 7, on the western 
edge of the channel. Her pilot must hâve been aware of this fact, 
and must hâve been crossing obliqnely eastward to regain the course 
he was intending to pursue when the collision occurred. The Grâce 
was under the disadvantage of a thick fog ail the way down, was con- 
tinually uncertain of her position, as was shown by her master's con- 
stant heaving of the lead, and could not avoid varying materially from 
her intended course a great part of the time. Moreover, her pilot was 
not a licensed Virginia pilot, and her master was not especially fa- 
miliar and experieneed in thèse waters. If the Grâce had been on a 
direct course from buoy 9 to buoy 7, as she desired to be, the chart 
shows that at the time of the collision she would hâve been 100 yards 
to the east of where she actually was, and that a collision would not 
hâve been possible. 

It was not a fault that the Luray was where she was, near the 
western edge of the ship channel, with helm a-port. Unless signaled 
to the contrary, vessels usually pass each other port to port, eaeh one 
passing on her starboard side of the channel. This is where the 
Luray was runniug in coming up the channel, and it is not pretended 
that she got a Bignal to pass the other side. The middle of the ship 
channel at that place is shown by the évidence and the chart to be 
not more than 50 yards from the west bank; while on the east Bide 
there is more than half a mile of deep water, spreading out to the 
mouth of Tanner's creek. I conclude from ail the évidence under 
this head that the Grâce before the collision had been quite near the 
west bank of the channel, and that this not being the proper side 
for a vessel going north, she was crossing over to gain a direct course 
from buoy 9 to buoy 7, when she encountered the Luray; that at 
that moment she was heading much more direetly across the chan- 
nel than a course N. £ W. ; and that, by being on her port side of 
the channel, in a fog, and in addition crossing the channel at an angle 
v.24f,ik>.13— 48 
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of nearly 30 deg., she rendered a collision with any vessel meeting 
her more or less inévitable. 

The unfortunate position and attitude of the Grâce afc the time of 
the collision would not relieve the Luray of fault, however, if, at the 
time, the Luray was running faster than is allowable in a fog. The 
speed of the Luray, therefore, while in this fog-bank, is the very gist 
of this case; and I shall enter into the inquiry on that point with ail 
the minuteness of scrutiny which the case admits. The proof is that 
she left Old Point wharf sharply at 9 o'clock ; that she ran at the rate 
of 12 miles an hour until reaching Sewell's point ; that she lost 10 
minutes intouching at the wharf there; and that she was at buoy 7 
at 40 minutes after 9. The distance from Old Point to buoy 7 is 
shown by the chart to be 11,385 yards, or five and a half nautical 
miles. If the Luray had run at the rate of 12 miles an hour over 
the whole distance, then calculation shows that, allowing 10 minutes 
for the delay at Sewell's point, she would hâve reached buoy 7 at 9 
o'clock, 37£ minutes; but the proof is that she did not reach there 
until 9 : 40, having lost 2|- minutes by running at less than f ull speed 
between Sewell's Point wharf and buoy 7. From that buoy to the place 
of collision is shown by the chart to be 1,670 yards, or rather more 
than four-fif ths of a nautical mile. The collision occurred at 9 o'clock 
and 48 minutes. The Luray was therefore eight minutes in running 
the 1,670 yards. It is important to ascertain how those yards were 
run. On reaching buoy 7 the évidence is that she was running at the 
rate of ten miles an hour, and that she was then rung down to slower 
speed in conséquence of her having entered the fog-bank. Her nav- 
igators testify that in three minutes she had been brought down to half 
speed, say six miles an hour; that she continued to be brought slower 
for three minutes longer ; that then her helm was ported a little, which 
still further checked her steerage-way ; and that in two minutes more, 
when the collision happened, she. had scarcely enough steerage-way 
for navigation. I will endeavor to distribute her speed in thèse eight 
minutes. Counsel for respondents insist that this interval between 
buoy 7 and the collision was nine minutes. I assume that it was 
only eight minutes, which assumption is to that extent adverse to them. 

If the Luray ran at the average rate of nine and one-half miles 
an hour during the first minute after passing buoy 7, at the average 
rate of eight miles during the second minute, and at the average rate 
of seven miles during the third minute, the resuit was as follows: 
She ran in the 

First minute, ...... 330 yards. 

Second " ' . .... 277 " 

Third " - - - - . . 243 " 



Total - • - ■ . ' - 850 yards. 

— andat 9:43 she was within 1,670 less 850 yards, or 820 yards, of 
the place of collision, and within five minutes of the time of the ac- 
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cident. If she then ran ail thèse five minutes at an equal Bpeed, and 
was not slowing down still more, as the évidence shows that she was 
doing, she ran during this five minutes at the rate of 164 yards a min- 
ute, or rather less than four and three-fourths miles an hour, and 
struck the Grâce when at that speed. And this mathematical show- 
ing vérifies the Btatement of Capt. Schermerhorn that at the time of 
the collision the Luray was running at the rate of "é or 5 miles an 
hour, not more," (see page 1 of the testimony bound in book form ;) 
and of Mr. Eoss, tbe engineer, who states (page 2 of his testimony) 
that she was running at the rate of three to five miles after she had 
slowed down ; and of Capt. Skinner, a Virginia branch pilot, who was 
on board, and who estimated her speed to be four miles an hour. 

It is to be observed that the tide was running flood, at the rate of 
about one mile and a half per hour ; and that though the Luray was run- 
ning, at the time of the collision, about at the rateof four and three- 
fourths miles over the ground, yet her steerage-way in the water was 
only three and one-fourth miles. This was scarcely steerage-way 
enough; and in point of fact, Mr. Eoss, the engineer, testifies (page 
3) that, after the rudder had been put across the stem, he was "afraid 
she did not hâve steerage-way, so, when he got three bells, he was in 
the act of opening her out a little." Corroborating this view is the 
fact that so large and powerful and weighty a boat as the Luray was 
stopped in her course by coming in contact with so small, light, and 
yielding a boat as the Grâce, and stopped before she had eut across 
her hull by nearly three feet. If the Luray had had the headway 
with the current of 10, or even 8, miles an hour, her navigators say 
that she would hâve passed entirely over the Grâce, with headway 
enough left still to go on. 

I think the conclusion cannot be resisted, and is entirely warrant- 
age, that the Luray was running when she struck the Grâce at the 
lawful Bpeed of about four and three-fourths miles over the ground, and 
that this, on the flood-tide then prevailing, afforded her only enough 
Bteerage-way for safe navigation. None of the décisions of the courts 
require a steamer running in a fog to slow down to a point at which 
her steerage-way would be lost or unduly diminished. 

I do not propose, in dealing with the libel against the Luray, to go 
into the question whether the Grâce was, in respect to her own crew 
and passengers, in fault on the occasion of this collision; but yet, it 
may be incumbent on me in the Luray Case to consider some of the 
points contended for by the officers and crew, and the counsel, of the 
Grâce. 

As to the Grace's whistle, the évidence is in hopeless conflict, and I 
shall not discuss it. I pass to the question of the Bpeed at which the 
Grâce ran in coming down the Elizabeth river to the place of collision. 
Ail her witnesses testify that she left her wharf at Norfolk at about 9 
o'clock on the morning of January 30, 1883. Her engineer, Bright- 
man, who looked at the clock in his room, fixed the time at just five 
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minutes after 9 o'clock. The distance to the place of collision is 
shown by the chart to be four nautical miles from Campbell's wharf. 
The officers, crew, and some of the passengers of the Grâce say, gener- 
ally, that her speed down river was about three miles an hour. Now, 
if this were bo, it took the Grâce one and one-fourth hours to run the 
four miles, and the collision did not happen unt.il fifteen minutes 
after 10 o'clock. If this were so, then the Luray would bave been 
running an hour and a quarter (less 10 minutes for touching at 
Sewell's point) in coming from Old Point. That is to say, she would 
hâve made the trip of six miles and three-tenths in an hour and five 
minutes. This is at the rate of six miles an hour averaged for the 
whole distance, making no allowance for slowing down after entering 
the fog-bank. 

The theory, therefore, that the Grâce ran only at the rate of three 
miles, would exonerate the Luray, by establishing that, after slowing 
down from her average speed of 6 miles an hour to "4 or 5 miles, 
not more," just before the collision, she was not in fault, having at 
that speed not more tban enough steerage-way. But the engineer of 
the Grâce testifies that a little while before the collision his clock 
showed 9 o'clock, 44 minutes. His clock showed Norfolk time. The 
Luray's showed 3 minutes slower than Norfolk time. So that the 
Grâce left Norfolk at 2 minutes after 9 by the Luray's clock. We 
hâve seen that the collision occurred at 48 minutes after 9 by the 
Luray's time; which would be 45 minutes after the Grâce left Nor- 
folk. Thus the testimony of the officer of the Luray, who looked at 
her clock, and that of the officer of the Grâce, who looked at his clock, 
concur unconseiously in fixing the time of the collision. This con- 
currence of the only witnesses whose testimony was definite and dis- 
tinct is worth more than that of a dozen witnesses who guessed the 
speed of the Grâce in passing through a thick fog, when ail objects 
that could afford an idea of the speed with which they were passing 
were hidden from the vision. 

If the Grâce made the distance from Campbell's wharf to the place 
of collision — four nautical miles — in 45 minutes, according to Capt. 
Schermerhorn's time, and according to engineer Brightman's testi- 
mony, then sbe was running against the tide at the rate of five and 
one-third miles an hour with ail that speed for steerage-way. If, 
therefore, either of the two vessels was in fault in running unduly 
fast in the fog, it was the Grâce. 

I will sign a decree dismissing the two libels as against the Luray, 
and allowing 21 days for appeals. 

In the case of James W. Rollison v. The Luray and The Grâce, the 
libel of James W. Eollison against both the steamers for damages, 
caused him by badly crushing a leg, and subjecting him to a long and 
painful illness at St. Vincent's hospital, a considérable loss of time, 
great pain and suffering, and the ultimate amputation of a leg, de- 
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pends substantially upon the same principles as those which déter- 
mine the case of the owners of the Grâce against the Luray. 

The libelant, James W. Eollison, who was fireman on the Grâce, 
certainly is entitled to recover against one or the other of the steam- 
ers; for the collision was the resuit of fault, and not of inévitable ac- 
cident. I hâve stated why 1 think the Luray was not in fault. 

I hâve also shown that the Grâce was running at the rate, over the 
ground, of five and one-third miles an hour, against the tide, in'full 
command of her steerage-way, and in a very dense fog. I am not 
prepared to say that five and one-third miles an hour is too fast, under 
ail circumstances, for a steamer to run in a thick fog, but I do think 
that when she has full command of steerage-way, is in a fog-bank, 
and in a river channel somewhat narrow, that that speed is too fast. 
Indeed, the Grâce was running over the water at the rate of six and 
two-tbirds miles an hour, the tide setting against her at the rate of 
one and one-half miles an hour. This, under the circumstances, was 
too fast. 

As to the whistle, the évidence is conclusive that the Grâce was 
diligent in blowing it. I think it is also clear that before the Grâce 
set out from her wharf, and bel'ore the engine and boiler were in full 
action, the whistle made a great noise, probably too much noise. But 
after she got under way and well out on her trip, — indeed, as she 
was getting out into the harbor, — her whistle was condemned as dé- 
tective by steam-boat men, who heard it from a greater or less dis- 
tance. The testimony of the officers of the Koper, the Fairchilds, the 
Honing, and the Virginia, boats which she passed at différent stages 
on her trip down the river, seems to establish the fact that the whistle 
did not give a proper signal, or one that could be heard and under- 
stood by vessels meeting her in a fog. The more vigorously, there- 
fore, that she blew her whistle, the more fully she demonstrated to 
vessels at some distance that it was defective, The object of giving 
the fog-signal is to make a moving vessel's position known to other ves- 
sels in motion in the same waters; it is not to advertise to her own 
crew and passengers, or to people in neighboring docks, that she is 
at hand; it is solely to show to vessels navigating the same waters 
with herself her présence and position. If her whistle is insufficient 
to give the notice to such vessels, as that of the Grâce did not do to 
the Honing or the Virginia or the Luray, although blown vigorously, 
then it was fatally defective in respect to the prime object for which 
it is employed in navigation, and must be condemned. When Capt. 
Dawes, of the Virginia, hallooed to the Grâce, on discovering that the 
strange noise she was making was intended for a fog-whistle, that 
"she had betfcer sell it and buy a fog-horn," she ought to hâve done at 
-once what the Honing did, — she ought to hâve got in to some wharf. 

Eollison is entitled, in my opinion, to recover damages from the 
Grâce, and I do not feel justified in assessing them at less than $5,050» 
1 will so decree, and allow 2 1 days for appeal. 
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The Conoho. 
(District Court, E. D.Virginia. March 10, 1885:) 

1. Collision— Coasting Steamer— Lights. 

A cqasting steamer not rigged forsails, which navigatesnarrow channels, is 
in fault in not carrying the central range of two white lights required by the 
rulea, and in showing instead a single white masthead light. In narrow chan- 
nels and rlvers this range of lights is essential in order to indicate her course 
accurately to approaching vessels. 

2. Same — Bubden op Pkooi\ 

When the question arises, the burden of proof is on the vessel whose lights 
are attacked to show by clear proof that her lights were properly placed and 
burning at and just before the collision. 

3. Same— Fault. 

An approaching vessel which sees only a white light on the other vessel, and 
régulâtes her movements on the assump'tion that such vessel isat anchor, is not 
in fault in case of collision, but the other vessel is solely liaule. 

In Admiralty. Libel for collision. 

Sharp é Hughes, for libelant. 

Starke & Martin and White é Garnett, for respondent. 

Hughes, J. The collision which is the subject of this libel hap- 
pened at half past 11 o'clock, on the night of August 30, 1884, in 
the southern part of Currituck sound. The government of the United 
States has excavated a canal 80 feet wide, and 9 or 10 feet deep, 
through the sound and in North Landing river; the former naviga- 
tion and natural depth of water having been only from six to six and 
a half feet. On each side of the artificial canal the water of the 
sound spreads out with its original depth. The government has placed 
gas beacons along this canal to mark each change in its course, the 
gênerai course being about S. by E. This collision happened at about 
three-quarters of a mile north of beacon light No. 7, at a point two 
miles north of Long Point light. The water of the sound east of the 
canal or eut at the place of the collision, is six to six and a half feet 
deep. The collision occurred between the steamer Fairchilds, going 
south, and the steamer Conoho, going north ; the Fairchilds drawing 
five and a half, the Conoho seven, feet. The Fairchilds was sunk 
and her cargo damaged; and this libel is brought by the owner of the 
Fairchilds and by her master, for the damages sustained by vessel 
and cargo. 

The évidence of the libelants présents the following case: The 
Fairchilds had met and passed the tug Belle Virginia, in tow of a 
raft, about three miles north of beacon 7, and some distance north of 
beacon 6. She had up ail her régulation lights; namely, her green 
and red side lights, her aft white light high up above decks, and 
her lower forward white light. She passed the tug port to port. The 
Fairchilds held her course in the eut until after passing beacon 6, 
and saw a white light ahead of her, nearly in range with beacon 7. 
She took this to be the light of a vessel at anchor. The night was 
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dark; there was a strong wind from the west; a squall had prevaîled, 
but was subsiding. Concluding that the light ahead was an anchor 
light, the master of the Fairchilds resolved to pasB to the eastward 
around the stern of the vessel supposed to be at anchor, there being 
danger of fouling his propeller in passing over the anchor and chain 
of a vessel at anchor, and the water east of the eut being about six 
and one-half feet deep. He first slowed down,and starboarded Wb 
helm. While in the act of running this course, making for the east 
of the eut, he discovered that the vessel whieh he had supposed to be 
at anchor was moving towards him, and was within a hundred yards 
of him. He immediately blew four whistles and backed his engine, 
and had barely checked the headway of the Fairchilds when she was 
run into by the other vessel, abreast of the forward hatchway, and so 
damaged that she sank in a few minutes, on the east side of the eut, 
in six and one-half feet of water. The other vessel proved to be the 
steamer Conoho. Capt. McHorney, master of the Fairchilds, and ail 
the crew of this steamer, testify that they saw no otber light on the 
Conoho except a white light, high up and forward of midships. The 
proof of the crew of the Conoho is that this light was 42 feet above 
the deck. Capt. Spidden, master of the tug Belle Virginia, testifies 
that after the Fairchilds had passed him he saw the white light of 
the Conoho, and took it to be that of a vessel at anchor; that he saw 
no other light; and that if her side lights had been burning he could 
and would hâve seen them. The bridge-tender at Coinjock, five miles 
south of the place of collision, and a man who lived at the bridge, 
testified that when the Conoho passed them she had up only one white 
light. They were examined apart, and though subjected to a rigid 
cross-examination, thèse two witnesses corroborated each other in their 
statements. 

The seventh rule of navigation, prescribed by act of congress as to 
signal lights for steamers under way, requires that "coasting steamers 
and those navigating bays, lakes, or inland waters,"etc, "other than 
the Mississippi and its tributaries, shall carry red and green side 
lights, as prescribed for océan steamers, and a central range of two 
white lights, the after light being carried at an élévation of at least 
fifteen feet above the light at the head of the vessel, the head-light 
to show through 20 points of the compass," etc., "and the after 
light to show ail around the horizon." Rule second provides that 
the lights prescribed, "and noothers, shall be carried in ail weathers 
between sunset and sunrise." The board of supervising inspectors, 
in the rules and régulations prescribed for lakes, bays, sounds, rivers, 
and the seaboard, as authorized by acts of congress of 1871, 1875, 
1881, and 1882, require as follows, (see rules and régulations, ap- 
proved March 5, 1884, p. 47:) "If at anchor, ail vessels, without 
distinction, must exhibit a bright white light at least twenty feet 
above the surface of. the water." 

The strict observance of thèse rules is necessary to the safety oî 
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navigation. By theîr observance the navigation of steamers at night 
is rendered as safe as it is by day. The rule for inland waters and 
narrow channels differs in one respect from that for open waters. It 
not only requires the two colored side lights, but it requires the two 
white range lights, to be up and burning. The red and white side 
lights only show in what gênerai direction the steamer is going; they 
do not show with accuracy the course held by the steamer moving in 
that gênerai direction. In narrow waters it is necessary to safety 
that t bis course shall be known; and the high light aft, and the lower 
light forward, fixed on a range with the center of the vessel, as re- 
quired by rule 7, shows this course. 

Thèse two sorts of lights are probably more important in narrow 
channels than the red and white lights. They are both essential. It 
is for this reason that every steamer navigating narrow waters at 
night is required to hâve thèse lights up. If a steamer has them not 
it is in fault; it is grossly in fault. It takes the risk and responsi- 
bility of whatever may happen when they are not up. The burden 
of proof is upon the steamer to show that they were up, The proof 
must be positive. It must not be a matter of inference. Thèse lights 
must be shown to hâve been up at the time of the collision, and long 
enough during the moments just previously to hâve permitted the 
approaching vessel to make the maneuvers proper for avoiding a col- 
lision. There can be no safe navigation of our inland waters by 
steamers at night unless the master of each steamer knows that thèse 
lights are up at every moment while he is in motion. What I said 
in the case of The Oliver, 22 Fed. Eep. 848, I repeat with emphasis 
and enlargement: the law as to lights is imperative. It must be 
obeyed. It must be effectively obeyed. Obédience to the require- 
ments of the law must be certain and unremitted. The master, or 
officer in charge, must know that the lights are continually up. Con- 
jecture will not do. If he does not look to it himself be must hâve a 
lookout on deck, not only to keep the lights constantly burning, but 
to be able to say positively, in the event of a collision, that they were 
up before and at the time of it. The courts must not be driven to the 
necessity of fishing for the truth in the uncertain and conflicting tes- 
timony of the seamen of rival crews. 

The case under considération turns chiefly upon this question of 
the lights of the Conoho. It is not pretended that this steamer had 
a white light aft, showing ail around the horizon, nor a head-light 
forward, at least 15 feet lower. Without thèse range lights, the Fair- 
childs would not know the Conoho's course. It is not proved, even 
by the Conoho's own witnesses, that she had a red light burning just 
before the collision. Thèse witnesses leave that important matter to 
conjecture. AU the Conoho's own witnesses agrée that the red light 
was ont immediately after the collision. None of them could prove 
that it was burning immediately before. The existence of this light 
was essential to authorize the Fairchilds to pass to port down the 
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west banb of the eut. Unless it was burning, the Fairchilds had no 
right thus to pass to port. The green light of the Conoho, being on 
the opposite side of that on which the Fairchilds would hâve passed 
if she had known the Conoho was moving, could not probably bave 
been seen if lighted; and therefore, whether it was burning or not, is 
not an essential question in the case. Still, no witness of the Con- 
oho testified that it was burning immediately before the collision. 
Ail that they could say, and ail that the crew do say, is that it was 
burning just after the collision. I know not how to reconcile the 
testimony of ail the witnesses of the libelants, who say that they did 
not see the green light of the Conoho, (some of them insisting posi- 
tively that it was not burning,) with the testimony of ail the crew of 
the Conoho, that it was burning just after the collision, except in one 
way. 

The duty of attending to the lights, and putting them in place after 
sunset, belonged to one of the colored wheelsmen, Tobe Jones. At 
the time of the collision this man was lying awake in his berth be- 
low, waiting to go upon his watch at 12 o'clock. As the Conoho 
crashed into the Fairchilds, Jones heard the master of the latter sing 
out angrily, "What are you doing with your lights out?" He says 
he ran up on deck, and the green light on the utarboard deck was 
burning. He says he then looked on the port side, and that light was 
out. He adds that he took that light out of the box, and it was warm. 
Hère was a man whose place depended on showing that those lights 
were up. It was natural for him torun up and light the green light 
as soon as possible. It was natural for him, finding that everybody 
else had diseovered that the red light was out before he could light 
it, toinsist that the lamp was the next thing to being lighted ; that it 
was warm. The theory that this interested man ran up promptly 
and lit the green light reconciles ail the essential testimony in this 
case; and it is much more rational to assume that this one interested 
witness told a falsehood, than that ail the rest of the crew of the 
Conoho, or else ail of the witnesses of the libelant, including bo in- 
telligent and disinterested a witness as Capt. Spedden, of the Belle 
Virginia, told a falsehood. It is unquestionable that the Conoho had 
up neither of the white range lights required by the rules of naviga- 
tion; and that she was in fault as to both of them. The weight of 
évidence establishes, also, that her side lights were not burning just 
before the collision. The burden of proof is upon her to show that 
they were burning, and she does not show it affirmatively by any con- 
clusive or reliable testimony. She herself proves that her lookout 
came from off the deck into the pilot house soon after passihg Long 
Point light, which was two miles (or nearly half an hour) from the 
place of collision. Just before that accident she did not hâve a look- 
out on deck, either to keep his eyes on the lights or for any purpose. 
She was, in thèse respects, at fault, not only in her duty, but in her 
proofs. 
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Though the Conoho was thua in fault, however, the Faircbilds 
would not hâve a right to recover, if, after she had discovered the 
real position of the Conoho, she cotnmitted a fault that produced the 
collision. She certainly did not commit a fault in not trying to leave 
the Conoho to port, and passing down the west side of the eut. She 
could not safely do this. She had no right to do this so long as the 
Conoho showed no red light. Seeing no red light, and being in mo- 
tion, she was under the necessity of acting in aceordance with the 
signal light or lights shown by the Conoho. The master of the Fair- 
childs insista, with apparent truth, that the Conoho showed no lights 
to indicate that she was in motion; and, on the contrary, showed a 
light which could indicate nothing else but that she was at anchor. 
His own movements were responsive to that signal. They were proper 
for the occasion. The Fairchilds, acting upon the direction of the 
signal held out to her, the wind being from the west, was right in 
declining to leave the anchor light to port, lest she should foui her 
propeller in the anchor chain, and also did right in slowing her 
speed, and starboarding her helm, to pass to the eastward around 
the stern of the vessel supposed to be at anchor. And when ail of a 
eudden she discovered that the vessel moving under anchor light was 
a steamer in motion, within 100 yards of her, she could do nothing 
else but blow four whistles, stop* and back her engine. She was not 
at fault in this. She obeyed rule 21 of navigation, which requires 
steamers when in danger of collision to "stop and reverse." 

If, as the testimony of libelant indicates, the steamers were a hun- 
dred yards from each other when the Fairchilds, in moving eastward, 
showed her green light to the Conoho, then the Conoho committed a 
fault on seeing that green light. Ail her witnesses that spoke on the 
subject testify that, on seeing the green light and blowing one whistle, 
the Conoho hard-ported her helm. The Fairchilds was going at less 
than seven miles an hour, and the Conoho at five miles. They were 
nearing each other at the rate of 200 to 250 yards a minute, and the 
Conoho had half a minute in which to sheer off, leaving the Fair- 
childs to starboard. Instead of that she hard-ported her helm, and 
drove right into the Fairchilds at right angles. If, when she blew 
her one whistle she had instead blown two whistles, and hard-star- 
boarded her helm, she might hâve cleared the Fairchilds, if the two 
vessels were then 100 yards apart. 

But it is impossible to know with certainty whether this distance 
was 15 or 100 yards. The witnesses of the Conoho say that it was 
only 15 to 20 yards. It is uncertain, therefore, whether the Conoho 
did make the collision inévitable by hard-porting her helm and sound- 
ing one whistle, or not. No conclusion, therefore, can be formed on 
this subject. 

The cause of the collision was the false signal held out by the Con- 
oho, in having up to the inspection of the Fairchilds no range white 
lights, no red light, probably no green light, and in having up only 
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what the Fairchilds had a right to conclude was an anchor light. 
The régulation forbids the anchor light to be less than 20 feet above 
the water. It does not forbid its being 42 feet above deck. 

In the interest of the navigation of our inland waters, I Bhould not 
dare to exonerate the Conoho from blâme on the évidence in thia case. 
I will refer to the master the question of damages ; and on the coming 
of his report will assess thèse, and decree for the libelant. 

There was no appeal from this décision. 



The Clara Davidson v. The Virginia. 
The Baltimore Steam-Packet Co. v. The Clara Davidson. 

[District Court, S. 1). Virginia. July 10, 1885.) 

Collision— Sail-Vkssel Approaciied by Steamer— Change op Courbe— Tack- 
ing. 

If a aail-vessel is tacking against the wind, where there is sufficient sea-room 
to keep on, she is not at liberty to change her tack or course when approached 
by a steamer which is trying to keep out of her way. Nothing but urgent 
necessity will excuse a sail-vessel forlufflng and changing her course when on 
a tack, and approached by a steamer. 

In Admiralty. Cross-libels. 

fVhite & Gamett, for the Baltimore Steam-packet Company. 

Sharp & Hughes, for the Schooner. 

Hughes, J. The collision cômplained of by the libelants in thèse 
cases occurred in Elizabeth river, off Lambert's point, a mile and three- 
quarters below Fort Norfolk, on the fifth of May last, shortly before 7 
o'clock in the evening. The passenger steamer Virginia, a fast boat 
owned by the Baltimore Steam-packet Company, was on her regular 
trip down the river, bound for Baltimore. The schooner Clara David- 
son was tacking up the river. She had been on a starboard tack 
from below to buoy 11, which is the black buoy just below Lambert's 
point. She had there luffed and got upon a port tack, heading W. by 
N. across the river, close-hauled, when her master saw the Virginia 
off Fort Norfolk moving down the river. When about two-thirds of 
the way across the river, the schooner hard starboarded and becketed 
her wheel, and changed her course, intending to bring up the chan- 
nel, and at the same time, as her master testifies, to avoid ground- 
ing, and colliding with the schooner Bachel Seaman, which was ly- 
ing at anchor on the western side of the channel. There were two 
other schooners at anchor on the western side of the channel, one of 
'them near buoy 10, and another near buoy 12, which were a quarter 
oi a mile apart. The wind was blowing a light breeze from about 
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south-west, and was a little baffling. The river off Lambert's point 
was 2,120 feet wide for 12 feet water, and 3,530 feet for 6feetwater. 
Taking the mean, I conciude that it was 3,100 feet for 8 feet water, or 
half a mile. The collision happened, therefore, not less than 1,000 
feet from the western side of the 8-foot channel. The schooner was 
running light, and drew 5 feet water, exclusively of the center-board. 
From the time that the Davidson tacked at buoy 11 to the moment of 
collision was about five to six minutes. When the collision hap- 
pened, the helmsman of the schooner had becketed his wheel and ieft 
it, and was assisting in shifting tbe boom from the port tack, until 
the collision happened. It is contended, on the part of the schooner 
that from thiB time to the moment of collision was a period of more 
than two minutes. If so, the helmsman of the schooner was ail that 
while absent from his post; that is to say, was absent for more than 
two minutes before the collision. 

The steamer Virginia had come down from off the Hospital light 
below Norfolk to buoy 12 at the rate of 13 miles an hour. On reach- 
ing this buoy, which was rather more than half a nautical mile (3,830 
feet) from the place of collision, seeing the Clara Davidson and one 
or two other schooners in the channel below, she slowed down her 
speed to five or six miles an hour. The Clara Davidson and one of 
thèse other schooners were tacking at the time, in opposite directions, 
across the river. The Virginia accordingly determined, by slowing 
down, to pass under the stem of both vessels after they should leave 
space enough between them for that purpose. On nearing the Clara 
Davidson, after thus slowing down, the Virginia saw the Davidson 
change her course by making the maneuver in the channel of the river, 
which lias been mentioned. The Virginia, being then close on the 
Davidson, immediately reversed her engine and backed her wheels ; 
but at about the moment of succeeding in checking her headway, and 
before moving backwards, the schooner ran into her on her starboard 
bow or side. 

Just above the place at which this collision occurred, the river makes 
a decided bend to eastward, so that a steamer moving north frorn above 
the bend appears to a vessel coming from below the bend to head across 
her bows. This fortuitous appearance of things must hâve caused 
the navigator of the Davidson to suppose that the Virginia was head- 
ing across her bows, and did create thelike impression in some of the 
passengers and some of the crew of the steamer herself. I therefore 
do not think that the change of course which the Davidson ventured 
upon was a willful disregard of the rule of navigation requiring her to 
keep on, which should hâve governed her on the occasion. Be the 
reason of the change what it might, this change of course on the part 
of the schooner so demoralized the situation that the steamer at 
once reversed her engine and backed her wheels, as required in sucli 
an emergency, and came to a dead stand in her course. While the 
steamer was thus situated, the schooner, which was badly managed, 
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and had no one at the wheel, and was herself in an unmanageable 
condition, was driven upon the steamer in the manner that has been 
described. 

The law governing this case is as follows : The rules of navigation 
provide (rule 20) that if twovessels, one of which is a sail-vessel and 
the other a steam-vessel, are proceeding in such directions as to in- 
volve risk of collision, the steam-vessel shall keep out of the way of 
the sail-vessel; and (rule 23) that the sail-vessel shall keep her course. 
In construing and obeying thèse rules (rule 24) due regard must be 
had to ail dangers of navigation, and to any spécial circumstancea 
which may exist in any particular case rendering a departure from 
them necessary to avoid immédiate danger. 

In The John L. Hasbrouck, 93 U. S. 405, at page 4-05, the court say 
that "sail-vessels descending a river are not required to hold their 
course at the hazard of being grounded or shipwrecked by natural ob- 
structions * * * when a steamer is approaching," etc. 

In The Illinois, 103 U. S. 298, the chief justice says, in a case 
similar to the one at bar: "It was clearly a fault for the schooner to 
change her course unless there was a necessity for it. Mère con- 
venience was not enough. * * * It is not found that the ice was 
so close under the port bow of the schooner as to make it dangerous 
for her to keep on as she was going until the steamer got by. * * * 
So far as the fmdings show, the way was open for some distance ahead, 
and the steamer had the right to assume she might keep her place in 
mid-channel and go on with safety." 

On the condition of leading facts that hâve been shown above, 
the preliminary questions in this case are whether the schooner vio- 
lated rule 23 of navigation, whieh required her to keep on in her 
course, upon a port tack, on the approach of the steamer; and, if so, 
whether there were any necessities of navigation controlling her suf- 
ficient to excuse the violation. It seems to hâve been assumed in the 
préparation of the évidence in this case that the answer to thèse ques- 
tions would probably not be in f avor of the schooner ; and counsel hâve, 
with great industry, ingenuity, and ability, presented the court with 
voluminous évidence and elaborate argument addressed to questions 
of fault other than, and independent of, the preliminary questions 
which I hâve mentioned. But I do not find myself at liberty to ignore 
the inquiry whether a statutory rule of navigation was violated by 
the schooner. Those rules are the law of laws in cases of collision. 
They admit of no option or choice. No navigator is at liberty to set 
up his discrétion against them. If thèse rules were subject to the 
caprice or élection of masters and pilots, they would be not only use- 
less, but worse than useless. Thèse rules are imperative. They 
yield to necessity, indeed, but only to actual and obvious necessity. 
It is not stating the principle too strongly to say that nothing but im- 
perious necessity or some overpowering vis major will excuse a sail- 
vessel in changing her course when in the présence of a Bteamer in mo- 
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tion; that îb, obeying the daty resting apon it of keeping out of her 
way. 

If the statutory rules of navigation were only optionally binding, 
we should be launehed upon an unbounded sea of inquiry in every 
collision case, without rndder or compass, and be at the naercy of ail 
the fogs and mists that would be made to envelope the plainest case, 
not only from eonflicting évidence as to the f acts, but f rom the hope- 
lessly eonflicting spéculations and hypothèses of witnesses and ex- 
perts as to what ought to or might hâve been done before, during, 
and after the event. The statutory régulations that hâve been wisely 
and charitably devised for the governance of mariners, fnrnish an 
admirable chart by which the courts may disentangle themselves 
from eonflicting testimony and spéculation, and arrive at just con- 
clusions in collision cases. 

That the Clara Davidson changed her course while the Virginia 
was approaching to pass her, is admit ted; and yet it has not been 
shown that she was under the necessity of doing so. There was no 
danger of grounding by keeping on in her port tack. She had a thou- 
sand feet of eight-feet water before her, and no proof is adduced by 
a single witness that she would hâve run the least risk of grounding. 
Her maBter had seen the Virginia when off Fort Norfolk, more than 
a mile and a half distant. He had seen her again at buoy 12, when she 
slowed down from 13 to 6 miles an honr. He had thus had Ml no- 
tice of her approach in the channel, which he was crossing at the 
slow speed of less than four miles an hour. He had no right to pré- 
sume that the steamer intended to cross his bows, as an excuse for 
changing his own course. He had no right to make any presump- 
tion that could exonerate himself from the duty of keeping on in his 
course. As already said, there was no danger of his running aground. 
If there was danger of his running upon the schooner Rachel Sea- 
man, anchored ahead of him on the west side of the channel, no great 
harm could hâve reBulted from such an encounter. He was moving 
against wind and tide at the slow pace of less than four miles an hour, 
and the other vessel was at anchor. A fender or two — the slightest 
précautions — would hâve prevented any possible harm to each of the 
schooners. There was no certainty of his striking the Eachel Seaman, 
and the encounter need not hâve been harmf ul. The mère possibility 
of a harmless encounter fell short — far short — of constituting such a 
necessity or vis major as- is contemplated by the statutory rule of nav- 
igation, which, in extrême emergencies, and only in extrême emer- 
gencies, will excuse sail-vessels, when in the présence of approaching 
steamers, from keeping on in their course. 

It is contended on the part of the Clara Davidson that more than 
two minutes elapsed from the time she began the maneuver for chang- 
ing her course until the collision. If this had been so, she would cer- 
tainly hâve had time to pass clear of possible collision with the Virginia 
by keeping on in her port tack. The Virginia had a right to présume 



WILLIAMS V. CONTINENTAL INS. 00. 767 

that the schooner would not change her course. She did so présume, 
and neared the schooner in that legitimate presumption. When she 
found that the schooner had unaccountably changed her course, and 
rendered a collision imminent, Bhe did what the law requires her to 
do, — she immediately reverBed. her engine and backed on her wheels. 
I do not see that she was in fault in any particular. The schooner 
was in fault, and I will decree accordingly. 



Williams v. Continental Ins. Co. of New York City. 1 
(District Court, D. Minnesota. September, 1885.) 

1. Marine Instjrahce— Valued Policy. 

A valued policy is one in which the value of the property insured is flxed 
and agreed upon by both parties to the con tract, and in case of total loss it is 
not necessary that proof should be made of the market value at the time and 
place of shipment. 

2. Same— Open Policï. 

Unless a certain amount is stipulated and expressed in the con tract of in- 
surance as the value of the property upon which the risk is taken, then it is 
necessary that proof should be made of the market value in case of loss, and 
such a policy of insurance is denominated an open policy. 

3. Same — Ct/stom and Usage. 

Evidence of custom and usage cannot be received to change the contract of 
insurance. 

4. Same— Case Stated. 

An open cargo policy was issued by the Continental Insurance Company of 
New York City to its agents at Duluth, Minnesota, and they issued to the 
shippers of certain wheat a certiflcate as follows : " This certifiés that M. & M. 
are insured under and subject to the conditions of open policy No. 649, issued 
by the Continental Ins. Co. of New York city, at the Duluth agency, in the 
sum of $8,000 on 17,000 bushels wheat, in board cargo of schooner Carling- 
ford, at and from Duluth to Buffalo. $8,000 at 2.25 per cent, is $180, which 
is hereby acknowledged to hâve been received. Loss, if any, payable to M. 
& M., or order hereon, and return of this certiflcate." Ileld, that this was 
an open and not a valued policy. 

In Admiralty. 

G. K. Davis, for libelant. 

W. D. Comish, for respondent. 

Nelson, J. A libel is filed to recover upon a contract of insur- 
ance, by which the défendant agreed to cover a quantity of wheat 
shipped from the port of Duluth to the city of Buffalo. An open 
cargo policy was issued by the company to its agents at Duluth, and 
the contract of insurance arises under this policy and the certiflcate 
by which this particular risk was taken. This certiflcate was exe- 

J Reported by Bobertson Howard Esq., of the St. Paul bar. 
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cnted and delivered to the shippers, Ootober 19, 1881, and is in the 
words and figures following : 

"Continental Ins. Co. of New Yoek Citt. 
"Ko. 12,104. Inland Maeine Department. 

"This certifies that Manger & Markell areinsured under and subject to the 
conditions of open policy Ko. 649, issued by the Continental Ins. Co. of New 
York city at the Duluth agency, in the sum of eight thousand dollars, on 17,- 
000 bushels wheat, in board cargo of sehooner Carlingford, at and from 
Duluth to Bufïalo. $8,000 at 2.25 per cent, is $180, which premium is hereby 
acknowledged to hâve been received. Loss, if any, payable to Munger & 
Markell, or order hereon, and return of this certificate. 

"This certificate is not valid unless signed by the authorized agent for this 
company at Duluth, Minn. 

[Signed] "Geo. Spencer & Co., Ag'ts. 

"Duluth, Minn., October 19, 1881." 

And indorsed across the face of which certificate was the frllowing : 

"Permission is given to load and carry a locomotive and tender on deck 
to Prince Arthur's Landing, if towed there, also to tow below said Landing." 

A stipulation is filed under which the court is to détermine whether 
the policy is an open or a valued policy. This is the sole question, 
and its solution settles the controversy. It is agreed that if it is de- 
cided that the policy is open and not valued, there can be no recovery. 
The contract of marine insurance is an agreement by the company, 
in considération of a certain sum paid, called "premium," to indemnify 
the insured for loss which, may occur by the périls of the sea men- 
tioned in the policy. This is accomplished by paying the insured 
. the value of the property at risk, with expenses of putting it on board, 
etc. In case of a total loss the insured loses as much as the prop- 
erty was worth when shipped. A valued policy is one in which 
the value of the property insured is fixed and agreed upon by both 
parties to the contract, and in case of total loss it is not necessary 
that proof should be made of the niarket value at the time and place 
of shipment. Unless a certain amount is stipulated and expressed 
in the contract of insurance as the value of the property upon which 
the risk is taken, it is necessary that proof should be made of the 
market value in case of loss. Such a policy of insurance is denom- 
inated an open policy. How can the value be determined, in this 
case, except by proof of the market price per bushel at Duluth ? No 
value is fixed in the certificate; only the extent of insurance is lim- 
ited to $8,000, and the certificate of insurance states that it is made 
under and subject to the conditions of the open policy issued to the 
company's agents. Thèse writings constituée the policy by which the 
contract of indemnity is effected, and as the value of the wheat is not 
agreed upon and expressed m the policy, it is an open and not a 
valued policy. The évidence of custom and usage offered cannot be 
received to change the contract. 

A decree will be entered dismissing the libel. 
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^Etna Nat. Bank and others v. Manhattan Life Ins. Co. and others. 
{Circuit Court, 8. B. New York. August 3, 1885.) 

J FRATJDrLENT AsSIGKMENT OF LiTFE INSUHAKCE PoLICY — BlLL BY CliEDITOUS OF 

Dbceased Debtor to Set Aside. 

A bill in equity may be naaintained by creditors of a deceased debtor to set 
aside a fraudulent assignaient of a life insurance policy originally payable to 
the debtor, his executors, administrators, and assigns, but fraudulently assigned 
by him to his wifewhile he wasinsolvent, and without valuable considération, 
notwithstanding such creditors bave not obtained judgmcnts at law against 
the debtor in his life-time, or against his représentatives after his decease; it 
appearing that the complainantshad, prior to the death of ihe debtor, obtained 
a decree in equity against him and his wife in the circuit court of the United 
States for the Northern district of Florida, in which the amount of the com- 
plninants' debts was adjusted, and in winch the said debtor was adjudged to 
be absolutely insolvent. 
2. Same — Injunction Pendente Lite. 

It appearing that the fund would be liable to be placed out of the jurisdic- 
tion of the court, and beyond the i each of creditors in case they should be ul- 
timately found to be entitled, if the injunction should be refused, ?wld, that an 
injunction pendente Ute should be granted to restiain the insurance company 
from paying over the money under the policies until the rights of the parties 
should be determined. 

In Equity. 

William B. Hornblower, for plaintiffa. 

John W. Weed, for défendants. 

Wheelee, J. Aecording to the bill in this case the policies in ques- 
tion on the life of the husband were originally made payable to the 
executors, administrators, or assigns of the husband, and the premi- 
ums were paid out of his property, which, in equity, belonged to his 
creditors. And the assignment to the wife shortly before the death 
of the husband was for a merely nominal considération, pecuniarily, 
and was made for the purpose of placing the avails of the policy be- 
yond the reach of his creditors. It is inferable, from the statements 
of the bill, that' the assignment was made in Florida, and not in New 
York. Its effect may be governed by the laws there rather than by 
the laws of New York, where the insurance company is located. And 
by the laws of either the assignment may be so far inoperative, as 
against his creditors who bring this bill, as to entitle them to the 
amount due on the policy in préférence to the wife as assignée. The 
fund would be quite liable to be placed out of the jurisdiction of this 
court, and beyond the reach of the creditors, in case they should be ul- 
timately found to be entitled, if an injunction should be refused and 
the stay already granted vacated. It seems proper, therefore, that 
the fund be held where it is until the rights of the parties to it are 
determined. 

It is objected that the creditors hâve not a sufficient judgment at 
law upon their claims to entitle them to maintain this proceeding. 
They hâve, however, a decree of the circuit court of the United States 
v.24f,iio.14— 49 
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for the district of Florida, to which thèse creditors and the claimant 
were parties, as well as the debtor, in which, upon similar issues, the 
amount of their debts, rèspectively, was adjusted for the same pur- 
poses. And, further, the debtor has died leaving the sum due on 
thèse policies as a part of his estate, if it belongs to his estate, within 
this jurisdiction, with no other creditors, so far as yet appears hère. 
Thèse grounds may be found sufficient to uphold the proceedings. 
Motion for injunction granted. 



JEtna Nat. Bank and others v. United States Life Ins. Co. and 

others. 

{Circuit Court, S. D. New York. Au^ust 3, 1885.) 

Fraud on Creditors— Premiums Paid to Lipb Insurance Company— Statuts 
of New York. 

A bill in equity may be maintainedby creditors of a deceased debtor to reach 
premiums paid tô a life insurance Company in fraud of creditors of the insured 
out of funds of the insured, and in furtherance of a combination and con- 
spiracy between the insured and his wife to hinder, delay, and defraud the 
creditors of the deceased, notwithstandingthe said policies were made payable 
to the wife of the deceased, and notwithstanding the provisions of the statutes 
of New York exempting such policies from the claims of creditors of the hus- 
band, where the premiums do not exceed $000. But the creditors hâve no 
claim upon the insurance in such case beyond the amount of the premiums and 
interest thereon. 

In Equity. 

William B. Hornhlower, for plaintiffs. 

John W. Weed, for défendants. 

Wheeler, J. The policies in this case upon the life of the hus- 
band were originally made for the benefit of, and payable to, the wife. 
According to the bill the premiums were paid from the property of the 
husband in fraud of the rights of his creditors, who bring this bill. If 
this is ail true, the amount due on the policy does not represent the 
property of the husband, nor any part of his estate, beyond the amount 
of the premiums. The insurance was upon her interest in his life, 
not the creditors' interest in his life, and the amount due represents 
her interest, and, beyond the amount of the premiums, is hers. An 
amount equal to the amount of the premiums may represent so ranch 
of his estate, and in equity belong to his creditors. They may ulti- 
mately, by thèse proceedings, reach that amount, but there appears 
to be no fair ground on which they can reach more. 

Motion granted for an injunction to restrain payment of so much 
of policies as equals in amount the premiums paid thereon, with in- 
terest, and stay of proceedings vacated as to residue. 
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Bryant and others v. Charter Oak Life Ins. Co. 

(Circuit Court, N. D. Illinois. July 9, 1885.) 

MOKTGAGE — CONVEYANCE WITH RESERVATION OF LlFE-ESTATE— PAYMENT OF lN- 
BUKANCE MoNEY — ReNEWAI. OF MoBTGAGE — FOKECLOSURE. 

B. borrowed $19,0(J0 from I. , and gave his bond for that amount, and secured 
it by mortgage on certain real estate in Chicago. The mortgage provided that 
B. should keep the property insnred against fire and assign the policies as collat- 
éral security, whieh was done. The morlgage provided that in case of loss the 
mortgagee and his assigns might collect the policies and appiy the money in 
payment of the loan. B. subsequently conveyed the property, in considération 
of love and affection, to his children, reserving a life-estate therein to himself. 
I. sold and assigned the bond and mortgage to C, and the bond became due 
and remained unpaid until the buildings were destroyed by fire. C. collected 
$8,875 on the policies and gave B. crédit on his bond for that amount. Subse- 
quently, at his request, B. was allowed to renew the mortgage for flve years, 
and to receive and expend the amount collected on the policies, less the inter- 
est due on the bond, m restoring the burned buildings. Held, that the money 
paid to C. did not extinguish the mortgage pro tunto; that the agreement be- 
tween B. , as lif e tenant, and C. was valid ; and that C. was entitled to f oreclose 
the mortgage on default in payment thereof. 

In Chancery. 

Hugh L. Mason, for complainant. 

Cyrus Bentley, for défendant. 

Geesham, J. James M.Bryant borrowed $19,000 from E. S.Isham, 
on the seventeenth day of May, 1866, and on the same day gave his 
bond for that amount, and, to secure its payment, executed a mortgage 
upon real estate in Chicago. It was made the duty of the mortgagor, 
by a provision in the mortgage, to keep the premises insured against 
fire, and assign the policies to the mortgagee as collatéral security. 
Policies were obtained and assigned in pursuance of this covenant. 
The mortgage also provided that the mortgagee and his assigns might 
collect the policies in case of loss, and apply the money in payment 
of the mortgage debt. On the twenty-eighth of August following, Bry- 
ant, in considération of love and affection, by a quitclaim deed con- 
veyed the mortgaged premises to his children, reserving a life-estate 
to himself. This deed contained the following : 

"And it is hereby understood and agreed that the said party of the first 
part reserves the right and the power to charge each, any, and ail of said lots 
or parcels of land by mortgages or trust deeds, conveyiug the fee-simple title 
thereof, for moneys raised, or to be raised, loaned, or borrowed thereon, for the 
purposes of improving or adding to the house or houses now upon' any on e 
or more or ail of said parcels of land or lots, or erecting upon any one or 
more or ail of said lots, any new building or buildings, whenever, in his 
opinion, the same may be necessary or proper, by reason of in jury or destruc- 
tion of any house or houses now on said lots, or any of them, by fire or other 
casualty, or ordinary wear and tear from use, occupation, or time. Said im- 
provements, if made, being for the benefit of those entitled, or to be hereafter 
entitled, to said lots, and it being right and proper to charge the whole es- 
tate in fee-simple with the moneys to be raised for such improvements. Aud 
it is f urther understood, provided, and agreed that no person or persons who 
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make a loan or Ioans upon such mortgages or trust deeds shall be required to 
look to the application of such moneys. 

"It is distinctly understood that said party of the first part reserves to him- 
self a life-interest in the property hereby conveyed." 

On the twenty-fourth of January, 1867, Isham sold and assigned 
the bond and mortgage to the défendant. The bond became due on 
the seventeenth day of May, 1871, and remained wholly unpaid until 
the ninth day of Oetober of the same year, when the insured build- 
ings were destroyed by the great Chicago fire. On the twenty-first of 
November following, the défendant colleeted $8,875 on the policies, 
and on its books gave the mortgagor crédit for that amount, but made 
no indorsement of this crédit on the bond or mortgage. On the sec- 
ond day of June, 1878, the mortgagor made application to the défend- 
ant for a renewal of the mortgage for ûve years, and asked that he 
be permitted to receive and expend the insurance money in restoring 
the destroyed buildings. The défendant agreed to this on the tenth 
of the same month, and on the faith of this agreement the mortgagor 
proceeded to rebuild. After the mortgagor had expended between 
eight and ten thousand dollars under the agreement, the défendant, 
on the thirtieth of September following, delivered to him the amount 
colleeted on the policies, less the interest which had accrued and re- 
mained unpaid on the bond. The exact amount the mortgagor thus 
received under the old mortgage, and without executing a new one, 
was $7,880.09. 

It is insisted by the complainants that the money paid to the 
défendant amounted to an extinguishment pro Unto of the mort- 
gage ; and that the mortgagor, as life-tenant, could not mortgage the 
fee. It is not denied that the insurance money was expended in 
good faith, in restoring the destroyed buildings. As life-tenant the 
mortgagor was entitled to possession of the premises, and the rents 
and profits, and no one could interfère with his possession, so long 
as he committed no waste. He was bound to keep down the interest, 
but he was not bound to pay off incumbrances. Although the évi- 
dence is not clear on that point, it rnay be assumed that the mort- 
gagor had the buildings insured before he executed the deed to his 
children. No right was secured to tliem in the deed, or otherwise, 
to share in the benefit of the insurance. The mortgagor's covenant 
to keep the buildings insured for the benefit of the mortgagee was 
his personal obligation to the latter. While the policies were held 
by the mortgagee as collatéral security to the mortgage debt, they 
were also intended to indemnify both the mortgagee and the mort- 
gagor. It does not follow that, because the défendant, as the owner 
of the bond and mortgage, was authorized to collect the insurance 
money, and apply it as a pay ment on the debt, that the underwriters 
might not hâve paid the loss to the mortgagor, with the mortgagee's 
consent. If payment had been thus made, the children could not 
hâve complained. In using the insurance money to rebuild, and thus 
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restore the impaired Becurity, no injury resulted to the estate. Tins 
money was placed to the mortgagor's crédit on the defendant's books 
without being indorsed as a crédit on the bond; it stood for the de- 
stroyed building, and, as such, was collatéral security for the debt, 
just as the policies were before the destruction of the property. It 
was therefore compétent for the défendant and the mortgagor to dis- 
pose of this money as they saw fit. ïhe mortgagor did not choose to 
direct the défendant to apply it as a payment on the mortgage debt. 
Gordon v. Ware Savings Bank, 115 Mass. 588. The right asserted 
by the children as remainder-men is unfounded both in law and equity. 
It follows from this view of the case that, without référence to the 
terras of the deed from the mortgagor to his children, the défendant, 
the Charter Oak Company, is entitled to a decreé on its cross-bill for 
the amount of the bond and interest, less the crédit already made on 
the interest, and a decree of foreclosure- 



Peoria Sugab Kefining Co. v. People's Fiée Ins. Co. 
(Circuit Court, D. Connecticut. September 10, 1885.) 

1. Pire Insurance— Incrha.se op Hazard, Stipulation as to— Renewal. 

A policy of lire insurance provided that insurance once made raight be con- 
tinuée for such further time as m ght be agrued on, certain conditions being 
complied with, "and it shall be considérai as continued under the original 
représentations, in so far as it may not be varied by a new représentation in 
writing, wliich it shall in ail cases be incuinb -nt on the party insured to make 
when the risk has been changed, either within itself or by surrounding or ad- 
jacent buildings; otherwise said policy and rené vrai shall be void and of no 
ell'ect." During terni of riska building was erected within 41 feet of the prop- 
erty insured, but the fact was not reported to the insurance company. At ex- 
piration of risk a rcnewal by a new policy was asked for and given, covering 
the same amount at a slightly increased rate. Fire from the new building was 
communicated to the one insured, and that destroyed. Ueld, that the new 
building was an increase of the hazard of the risk, and that the f ailure to not if y 
the Company thereof avoided the policy. 

2. Same — Permission "to Make Additions, Altérations, and Repairs." 

"Where a policy of insurance gave permission to the insured " to make addi- 
tions, altérations, and repairs," held, that a new warehouse erected 40 feet 
away from the main building is neither an addition, an altération, nor repairs, 
although connectod with the main building by a bridge and an underground 
passage used for pipes. 

At Law. 

Alvin P. Hyde and Franklin D. Locke, for plaîntiff. 

Charles E. Perkins, for défendant. 

Shipman, J. This is an action at law which was tried by the court, 
the parties having, by written stipulation duly signed, waived a trial 
by jury. The facts which are found to bave been proved, and to be 
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true, are as follows : In February, 1880, the plaintif employed Fred- 
erick B. Hamlin, as its insurance broker, to procure insurance upon 
its property to a large amount. He was not able to obtain the entire 
amount tbat was desired, and employed William W. Buckley & Co., 
as his subagents or brokers, to obtain for the plaintiff a portion of 
said insurance. Said Buckley, as the plaintiff's agent, and not in be- 
half of the défendant, applied on Marc h 3, 1880, to the défendant, an 
insurance company in Middletown, Connecticut, for insurance on the 
plaintiff's brick grape-sugar manufactory, and on the machinery con- 
tained therein. He also furnished to the défendant a mémorandum, 
containing a simple diagram of the lower story of the plaintiff's fac- 
tory, and written statements in regard to the characteristics and vac- 
ations of the property to be insured. 

The only statement which is important in the présent case is the 
following: "Building detached on ail sides." The mémorandum did 
not indicate how near any other buildings were to the insured prop- 
erty. It was entirely detached from, and not within 40 feet of, any 
other building. The défendant issued to plaintiff a policy of insur- 
ance for $1,000 upon its factory; for $1,000 upon its machinery 
contained therein, — for the lerm of one year from March 4, 1880. 
Said policy contained the following provisions : 

"Insurance once made may be continuée! for such further term as may be 
agreed on, the premium therefor being paid, and a renewal receipt being 
given for the same; and it shall be considered as continued under the original 
représentation in so far as it may not be varied by a new représentation, in 
writing, which, in ail cases, it shall be incumbent on the party insured to 
make wlien the risk has been changed, either within itself or by the sur- 
rouuding or adjacent buildings; otherwise said policy and renewal shall be 
void and of no effect." 

In May, 1880, the plaintiff built a warehouse, 144 feet long, and 
40 5-12 feet distant from the main factory. The first story was of 
brick and the second story was of wood. Ail but the brick part was 
covered by an iron sheeting. The second story of the main building 
and the second story of the warehouse were connected by an iron 
skeleton bridge, which was used by the workmen as a passage-way. 
The bridge was originally of wood, but was changed to iron at the 
suggestion of some insurance men. There was also an underground 
passage, about four feet square, lined with wood, between the two 
buildings. This was not used as a passage-way for men nor to run 
feed, but as a place for pipes, and through it ran the large water- 
pipe which supplied the main building. The wooden lining was not 
scorched at the time of the fire, so that when the factory was rebuilt 
the same underground connection between the two buildings was 
again used. In the basement of the warehouse were two iron revolv- 
ing cylindrical drums or dryers for drying feed. They were heated 
by iron steam-pipes to about 160 degrees Fahrenheit, and made six 
révolutions per minute. 

The main factory and its contents were entirely destroyed by fire 
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on October 27, 1881. The fire originated in the warehouse in a 
room near the dryers, but how or from what cause it originated is 
unknown. A strong wind which was blowing at the time carried the 
fire to the main factory. On February 24, 1881, said Euckley applied 
in writing, for the plaintiff, to the défendant to "renew by new poiicy" 
said poiicy, which was to expire March 4, 1881, "divisions same as 
last year; rate increased to 1\ per cent." By "divisions" the re- 
spective amounts on building and machinery were meant. 

In pursuance of this application for renewal, and without any ex- 
amination, or other représentations or survey, the défendant issued 
a new poiicy, whereby said pre-existing insurance for $2,000 was re- 
newed for oneyear, ending March 4, 1882. The risk had been in- 
creased by the érection of the new building. The action is brought 
upon the new poiicy. It contained the same provisions which hâve 
been quoted, and, except in rate, was a substantial répétition of the 
old poiicy. The défense is that after the date of the first poiicy, and 
before the renewal, the risk had been materially changed by the érec- 
tion of the warehouse, of which no notice was given to the défendant; 
and that when the renewal was obtained, no information was given 
of the increased risk. 

The position of the case is this : The mémorandum made no rep- 
résentations as to the distance between the main factory and any 
other bailding. It simply said s "Building detached on ail sides;" and 
no évidence was offered by the défendant to show that the connection 
by the underground, wooden-lined conduit increased the risk or made 
any material change of the représentation; so that no attention need 
be given to any supposed increase of risk from the conduit. There 
was, as testified, an increase of risk by the érection of the new build- 
ing within 41 feet from the main factory. 

The question, then, arises, does the quoted provision in the poiicy 
require that, when a renewal is obtained upon a risk which had been 
increased during the preceding term, without the knowledge of the 
insurer, in a particular concerning which no représentations were 
made in the original application, information of such increase of risk 
shall be given upon the request for a renewal ? The language of the 
provision is : " Whieh, [new représentation,] in ail cases, it shall be in- 
cumbent on the party insured to make when the risk has been 
changed," etc. If this was the only provision in the poiicy in regard 
to notice of change of risk, there would be good ground for the opin- 
ion that a new représentation was incumbent upon the insured only 
when an original représentation had been made in regard to the par- 
ticulars which had been changed, and that when silence had originally 
existed, the insured was not called upon to make new représentations. 
But the poiicy also says : 

"If, after insurance is effected, either by the original poiicy or by the re- 
newal thereof, * * * if the risk be increased by any means whatever 
within the knowledge of the assured, * * * without immédiate notice 
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to the company, and indorsement made on the policy, tins insurance shall be 
void and of no effect." 

The oontract thus provided that when the risk was materially in- 
creased after insurance was effected, by any nieans known to the in- 
sured, notice must be given or the policy would become void. It can 
hardly be the fair construction of the policy that it could be avoided, 
during the continuance of the first term, by an increase of risk un- 
known to the insurer, and that when the insurance was renewed, 
without notice or knowledge of the increase, the renewal should be 
valid. The intent of the policy was to make it incumbent upon the 
insured, after the original insurance was effected, to inform the in- 
surer of any material changes in the character of the risk by known 
means. He was compelled by the stringent provisions of his con- 
tract to affirmatively tell the insurer of a material increase in the 
risk which occurred after the insurance was effected, and, if no such 
information had. been given, to tell the insurer of such increase when 
a renewal was asked for. The duty to give such information seems 
not to dépend upon the fact that représentations had been made prior 
to the original insurance which had become incorrect. 

But the plaintiff says that the provisions of the policy in regard to 
continuing or renewed insurance are applicable only when the re- 
newal is evidenced or shown by a renewal receipt. This construction, 
though plausible, does not seem to me to be fair. The policy says 
that insurance once made may be continued for an agreed tirne, a 
renewal receipt being given therefor; that is, the insurance may be 
continued after the expiration of the original term, and may be evi- 
denced by a renewal receipt, and a new policy is not necessary. The 
policy then says : "it,"i.e., the insurance continued for an agreed term, 
"shall beconsidered as continued underthe original représentation," 
etc. "It" refers to the renewed insurance, but is not limited to re- 
newed insurance evidenced by a renewal receipt. Such a limitation 
would be unjust to the insurer, and is inconsistent with good faith on 
the part of the insured when he asks to hâve the insurance renewed 
by a new policy. 

It must be observed that in this part of the case there are three 
facts of importance: (1) The careful provisions of the policy which 
made it incumbent upon the insured to give notice of any material 
change in the risk by known means; (2) the défendant was expressly 
requested to renew the insurance and to renew by a new policy; (3) 
the new policy was a substantial répétition of the terms of the origi- 
nal policy except in the rate, the change therein having been directed 
by the applicant. What would be the state of the law in a case in 
which either of thèse conditions did not exist, it is not necessary to 
consider. By the policy permission was given "to make additions, 
altérations, and repairs." A building 40 feet distant from the in- 
sured building, though connected with it by a bridge and an under- 
ground passage, cannot, with propriety, be called an "addition." It 
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is a new and separate building, while it is attached to the main fac- 
tory in the way that has been stated. 

Let judgment be entered for the défendant. 



SWEET V. PeKKINS. 
(Circuit Court, E, D, Wisconsin. June, 1885.) 

Pkactioe— Btll of Exceptions, when Settleb— Rev. St. § 700— Law TIut.b 80. 
A bill of exceptions must be prupared and settled before the end of llie terni 
at wliich the cause was tried. 

At Law. 

F. L. Gilson, for the motion. 

jP. C. Winkler, contra. 

Dyer, J. This is a motion by the plaintiff for leave to settle and 
file a bill of exceptions preliminary to a removal of the case by writ 
of error to the suprême court. The action was tried before the court, 
without the intervention of a jury, June 28, 1883, and a finding and 
judgment in favor of the défendant were made and entered July 23 
of the B'ime year. No steps hâve been taken by the plaintiff from 
that time to the présent application to make or settle a bill of excep^ 
tions, and this application is presented within a short time before the 
statutory period of two years prescribed for bringing a writ of error 
will expire. Until the présent time the court has had no notice of 
any purpose on the part of the plaintiff or his counsel to prépare and 
hâve settled a bill of exceptions in the cause, and no consent of the 
défendant to now settle the exceptions has been obtained. The ques- 
tion, therefore, is whether, after this long delay, the application to 
présent a bill of exceptions, and hâve it settled and signed, should be 
granted. The only excuse made for this delay is set forth in an affi- 
davit, which is now submitted to the court, and in which it is 6tated 
that on the rendition of judgment the plaintiff instructed his attorney 
tben in charge of the case to take the necessary steps to remove it 
to the suprême court; that the plaintiff is informed and believes that 
his attorney allowed the term at which the action was tried to pasà 
without taking any steps to settle a bill of exceptions; that his attor- 
ney has since died; that he is advised by his présent counsel that a 
bill of exceptions cannot be allowed except by spécial leave of tLe 
court ; and that the plaintiff waa and is ignorant of the rules and prae- 
tice of the court in respect to Bettling a bill of exceptions, and be- 
lieved that ail things had been done in time to perfect a removal of 
the cause to. the suprême court. This affidavit présents no valid «s- 
cuse for failing to comply with the rule of court and the require- 
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ments of the praetice with référence to the préparation and seule- 
ment of a bill of exceptions in the case. Section 700, Eev. St., pro- 
vides that — 

"When an issue of fact in any civil cause in a circuit court is tried and 
determined by the court without the intervention of a jury, according to sec- 
tion 649, the rulings of the court in the progress of the trial of the cause, if 
excepted to at the time and duly presented by a bill of exceptions, may be re- 
viewed by the suprême court upon a writ of error, or upon appeal." 

Rule 80 of the common-law rules provides that — 

"Where exceptions to the opinions of the court are taken by either party 
on a trial of a cause, or there is a demurrer to évidence interposed, or a 
spécial verdict found, the party may be required to prépare his bill of excep- 
tions at the trial, or his demurrer or statement of the évidence, or to put in 
form the spécial verdict, or the court will at the request of the parties note 
the point; and the bill of exceptions, demurrer to évidence, or spécial ver- 
dict shall afterwards be drawn up, amended, and settled before the end o/the 
term." 

Thus it will be observed bills of exceptions must be prepared and 
settled before the end of the term at which the cause was tried. 
This requirement is imperative, and, as we shall presently see, has 
been so held by the suprême court. 

Attention was called on the argument to the case of U. S. v. Breit- 
ling, 20 How. 252, as sanctioning the exercise of a discrétion in favor 
of allowing a bill of exceptions to be now settled. But the facts in 
that case, upon which the suprême court allowed a bill of exceptions 
to stand as a part of the record, were exceptional. The bill of ex- 
ceptions was signed and sealed a day after the adjournment of the 
court; and attaclied to the bill were certain explanations made by 
the judge, in which he stated that the bill of exceptions was pre- 
sented during the term, and before the court adjourned. The bill 
was handed back to counsel by the judge, with the request that be 
submit it to the opposing counsel. On the third day after this, the 
minutes of the court were signed, and there was an adjournment of 
the term. Nothing further was heard from the bill until after the 
lapse of several days, when it was again presented by the attomey 
for the party who had originally presented it to the court, with writ- 
ten objections of opposing counsel that it could not be signed after 
the adjournment of the term. Thèse were the spécial circumstances 
of that case, and it was held that those circumstances justified the 
court in exercising its power to suspend its own rules, and to except 
the case from the opération of the rule, because the purposes of jus- 
tice seemed specially to require it. In the opinion of the court, Mr. 
Chief Justice Taney said : 

"In the case before us the judge who tried the case has deemed it his duty 
to seal and certify the exception to this court, and, under the circumstances 
■stated in the exception and the note, we think he was right in doing so, and 
that this exception is legally before this court as a part of the record of the 
proceedings of the court below." 
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That case was commented upon by the suprême court in the case of 
Muller v. Ehlers, 91 U. S. 249. In the last-named case there was a 
trial by the court at the October term, 1872, and the case was taken 
under advisement. At the next term, and on the twenty-eighth of 
April, 1873, the court found for the plaintifif, whereupon the défend- 
ants moved for a new trial. That motion was continued until the next 
term, when, on the fifteenth of July, it was overruled and judginent en- 
tered on the fmding. On the twenty-fifth of July, 1873, a writ of er- 
ror was sued out and served, and a supersedeas bond was approved 
andfiled. The citation was filed August 4, 1873. Down to that date, 
as appeared by the record, no bill of exceptions had been signed or 
allowed, nor time given, either by consent of parties, or by order of the 
court to prépare one, and in that condition of the case the court ad- 
journed for the term. At the next term, and after the return-day of 
the writ of error, a bill of exceptions was signed and filed as of the 
twenty-eighth of April, 1873. Upon this state of facts the court rnled 
that the bill of exceptions which had been returned could not be con- 
sidered as part of the record. Mr. Chief Justice Waite, in delivering 
the opinion of the court, says : 

"It does not appear that the bill of exceptions was filed, signed, tendered 
for signature, or even prepared before the adjournment of the court for the 
term at which the judgment was rendered. No notice was given to the plain- 
tiff of any intention on the part of the défendants to askfor the allowanceof 
a bill of exceptions, either during the term or after. No application was made : 
to the court for an extension of time for that purpose. No such extension of 
time was granted, and no consent given." 

This statement of facts meets precisely the facts as we hâve them 
in the case at bar. The opinion of the court proceeds as follows : 

"Upon the adjournment for the term the parties were out of court, and the 
litigation there was at an end. The plaintiff was discharged from further 
attendance, and ail proceedings thereafter, in his absence and without his 
consent, were coram nonjudice. The order of the court, therefore, made at 
the next term, directing that the bill of exceptions be filed in the cause as of 
the date of the trial, was a nullity. For this reason, upon the case as it is 
presented to us, the bill of exceptions, though returned hère, cannot be con- 
sidered as part of the record." 

The opinion then proceeds to comment upon U. S. v. Breitling, 
supra, and with référence to that case thèse observations are made : 

"There the bill of exceptions was prepaTed during the term, and presented 
to the court for allowance four days before the adjournment. It was handed 
back to the attorney presenting it, three days before the adjournment, with 
the request that he submit it to the opposing counsel. Delay occurred, and 
the signature was not actually afflxed until after the term. Under the spé- 
cial circumstances of that case the signature after the term was recognized 
as proper. The particular grounds for this ruling are not stated, but it was 
probably for the reason that, upon the facts stated, the consent to further 
time beyond the term for the settling of the exceptions might fairly be 
presumed. That case went to the extrême verge of the law upon this ques- 
tion of practice, and we are not inclined to extend its opération. * * * 
As early as Walton v. U. S. 9 Wheat. 651, the power to reduce exceptions 
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taken at the trial to form, and to hâve them signed and filed, was, under or- 
dinary circumstances, confined to a time not longer than the term at which 
the judgment was rendered. This, we think, is the true rule, and one to 
which there should be no exceptions without an express order of the court 
during the term, or consent of the parties, save under very extraordinary cir- 
cumstances. Hère we flnd no order of the court, no consent of the parties, 
and no such circumstances as will justify a departure from tlie rule. A judge 
canuot act judicially upon the rights of parties after the parties in due course 
of proceeding hâve, both in law and in fact, been dismissed from the court." 

The rule of practice thus quite peremptorily prescribed by the su- 
prême court, and which, indeed, is but an enforcement of rule 80 be- 
fore referred to, disposes of the application of the plaintiff in the case 
in hand to hâve a bill of exceptions settled and signed at this late 
day. To grant his application would establish a précèdent in favor 
of négligence and inaction, and would be in clear violation of the ex- 
isting rule of court, and the adjudication in M aller v. Elders. 

Motion denied. 



United States v. Berry and others. 1 

(Circuit Court, W. D. Missouri, W. D. May Terra, 1835.) 

Contempt — JxmrsDiCTioN — Inteuference by Stkikeks with Receivek — Divis- 
ion of District. 

A proceeding in contempt for interfering with a receiver apppointed by a 
United States circuit court is criminul in character and cannot lie heard, un- 
der the law, in a division of a district other than the one in which the acts 
amounting to a contempt were committed. 

Proceedings for Contempt in the Matter of the Wabash JKailroad. 
On motioD for rehearing. See S. C. 24 Fed. Eep. 217. 

Mr. Beebe, Dist. Atty. U. S., and Mr. Bandolph, for the United 
States. 

Mr. Warner and Hall é Rodgers, for défendants. 

Krekel, J. When thèse cases were before the court heretofore, (24 
Fed. Eep. 217,) the question was, had the Moberly strikers interfered 
with the management of the road in the hands of the court ? On hear- 
ing, they were found guilty, and sentence of imprisonment was passed 
on them for contempt. Upon a motion for rehearing, jurisdictional 
questions are raised, and thèse are now to be passed on. The follow- 
ing facts are deemed material in their solution : 

The Wabash Eailroad was, on the pétition of creditors and others, 
taken possession of on the twenty-seventh day of May, 1884, by the 
circuit court of the United States for the Eastern district of Missouri, 
who proceeded to appoint receivers, who hâve Bince that time operated 
the road. In the order of court appointing the receivers, they are inr 

1 Keported by Robertson Howard, Esq., of the St. Paul bar. 
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structed to take possession, "and to manage, control, and operate said 
railroad, préserve and protect ail said property, and collect, as far- as 
possible, ail accounts, choses in action, and crédits due said company, 
acting in ail things under the order of this court, or of such other 
courts as may entertain jurisdiction of parts of said property as an- 
cillary to the jurisdiction of this court." By another part of said 
order authority is given complainants "to apply to any other United 
States circuit court of compétent jurisdiction for such order or orders 
in aid of the primary jurisdiction vested in this court in said cause 
as may hâve ancillary jurisdiction herein." Copies of the order quoted 
from, and the bills upon winch the proceedings were had, hâve been 
filed in the circuit court of the Eastern and Western divisions of the 
Western district of Missouri; and orders providing "that the order 
aforesaid of the circuit court of the United States for the Eastern dis- 
trict of Missouri be approved, and that it be taken and held to be the 
order of this court, except as to the requirements of a bond as therein 
mentioned, and the clerk enter the same upon the order-book," hâve 
been duly entered. 

On the twenty-ninth day of May, 1885, orders suspending proceed- 
ings in the courts of the Western districts of Missouri were entered, 
containing, among other, the following: "With a view to the pré- 
vention of unnecessary labor, expense, anddelay, and for the purpose 
of avoiding the unnecessary prosecution of numerous causes involv- 
ing the same issues between the same parties, it is ordered that the 
original bills filed by the Wabash, St. Louis & Pacific Eailway Com- 
pany in said causes, and the cross-billB filed by the Central Trust 
Company of New York and James Cheney, aforesaid, be, and the same 
are hereby, suspended until thefurther order of court in the following- 
named courts, viz. : The circuit court of the United States for the 
Eastern and "Western divisions of the Western district of Missouri." 
The Western district of Missouri, for judicial purposes, is divided by 
law into two divisions, the Eastern and Western. Moberly, where 
the strike oecurred, is situate in the Eastern division. The proceed- 
ings against the strikers were commenced and proceeded with through- 
out in the Western division of the Western district of Missouri. The 
act of congress of 1879, establishing the division, in its second section 
provides that "ail offenses hereafter committed in either of said di- 
visions shall be cognizable and indictable within the division where 
committed." The act further désignâtes Jefferson City as the place 
where the courts for the Eastern division, and Kansas City as the 
place where the courts for the Western division, are to be held. The 
courts of the two divisions are presided over by the same judges. 

Three questions as to the jurisdiction of this court are thereupon 
raised: (1) Can the circuit court of the Eastern district of Missouri 
give jurisdiction, ancillary or otherwise, to this court in a case whieh 
is pending in its own court? (2) If it can, and did so, has it not, 
by the order of suspension, deprived or suspended the jurisdiction ? 
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(3) Is the proceeding in contempt of such acharacter that it can be 
heard, under the law, in a division other than the one in which the 
offense was committed? 

The first of thèse questions I hâve not examined, because the cir- 
cuit court of the Eastern district of Missouri, on full considération, 
having, no doubt, regard to the importance of the matter, made the 
order. It would not be becoming for a district judge, sitting in the 
circuit court, to overrule the décision of the circuit court of another 
district, made by both the circuit and district judges. Besides this, 
it would seem that, as a matter of comity, any of the courts of 
the United States within the jurisdiction of which part of the property 
in the hands of the court is situate should lend, if need be, its aid in 
the administration, and specially to the protection, of such property; 
for, in so doing, it would be but carrying out the object for which the 
law is invoked. The presumption of jurisdiction, if ever indulgedin, 
may be in a case like this. 

Begarding the second question, the suspension of the jurisdiction, 
it is sufficient to say that a careful examination of the pétition for 
suspension, and the order made thereunder, leads to the conclusion 
that the jurisdiction of the court was not to be interfered with further 
than the foreciosure proceedings were concerned. This view is con- 
curred in by Judge Brewer, the circuit court judge, who made the 
order. 

It is the third question, the hearing of the case in a division of the 
district other than the one in which the offense has been committed, 
which is mainly relied on for the setting aside of the proceedings had. 
The answer to be given to the question must in a manner dépend on 
the nature of the offense known as contempt of court. Bythe seven- 
teenth section of the judieiary act of 1789, the courts of the United 
States are given power "to punish by fine or imprisonment, at the 
discrétion of Baid court, ail contempt of authority in any cause or 
hearing before the same." The act of congress of 1831 confines 
thèse powers to "misbehaviors of any person or persons in the prés- 
ence of said courts, or so near thereto as to obstruct the administra- 
tion of justice; the misbehavior of any of the officers of said courts 
in their officiai transactions; and the disobedience or résistance by 
any officer of said court, party, juror, witness, or any other person or 
persons to any lawful writ, process, order, rule, decree, or command 
of said court." 

This is the law to-day. It will be observed that while the laws 
seek to limit the powers of the court, not a word is said as to the es- 
tent of the fine and imprisonment which the judge may impose. 
Thèse unlimited discretionary powers are sometimes justified on the 
ground that a court must hâve the means to protect itself. What is 
done by them for that purpose might, however, well be subject to ré- 
vision. In a contempt case, as the law now stands, the person aff ected 
is remediless, unless the court acted without authority. New Orléans 



UNITED STATES V. BERBY. 783 

v. Steam-ship Co. 20 Wall. 387. Proceedings for contempt hâve at 
times incidentally beea made use of to collect and pay over damages to 
the party injured, thus making them both civil and criminal. Of late 
the tendency bas been to make them purely criminal. In Re Ellerbe, 
4 McGrary, 449, S. C. 13 Fed. Eep. 530, Judge McCraey takes this. 
ground, citing a number of authorities in support. This view, with 
which I coincide, is also calculated to remove any doubt as to whether 
a judge at chambers can punish for contempt; for trials of criminal of- 
fenses, above ail others, should be in court. Assuming tbat proceed- 
ings for contempt are criminal in their nature, the question remains, 
can they be bad in a division of the district other than the one in which 
the offense was committed? Property of the Wabash Eailroad is sit- 
uate in both divisions of the Western district of Missouri, and inter- 
férences in one division, affecting its opération, must of necessity af- 
fect it in the other. The application for protection of the property was 
made to the judge at chambers in the Western division. Under the 
warrants issued the United States marshal arrested the défendants in 
the Eastern division, and brought them before the court in the West- 
ern division, in which the hearing was had and sentence passed. To 
the strikers themselves it may be of little, if any, importance whether 
they were tried in the Eastern or Western division of the district, yet, 
as a question of law, it is of importance. 

A few suggestions as to the législative history as to the divisions 
of the country generally, and for judicial purposes specially, may not 
be out of place. As pertaining to the system of government under 
which we live, the underlying idea is, the bringing near the citizen 
the government of which he is a part and in which he exercises con- 
trol and power. The subdivision for judicial purposes no doubt par- 
took of that idea. The constitution of the United States originally 
provided for the trial of crimes (except impeachment) by jury, and 
that "such trial shall be held in the state where the said crimes shall 
hâve been committed." The sixth amendment of that instrument 
enacts that "in ail criminal prosecutions the accused shall enjoy the 
right of a Bpeedy and public trial by an impartial jury of the state and 
district wherein the crime shall hâve béer* committed, which district 
shall hâve been previously ascertained by law." The constitutional 
provision last quoted not only requires trials to be had in the district 
as distinguished from the state, but also provides for the ascertain- 
ment of such districts. It is obvious that additional stress is laid 
upon districts by the change. From the judiciary act of 1789 down 
to the act of 1879, dividing the Western district of Missouri, it has 
been the aim of congress to designate the districts in which courts 
are to be held, and their jurisdiction, as a rule, has been confined to 
such districts. No such care has, however, been observed regarding 
the division of districts over which the same judges préside. Thus, 
for instance, the law provides that the justice allotted to a circuit shall 
attend at least one term of the circuit court in each district during 
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every period of two years. No notice is hère taken of divisions of 
districts, bat they are treated as a whole. Numbers of similar in- 
stances might be cited. 

The désire to protect property in the hands of United States courts, 
under circumstances like those under considération, has induced me 
to look into the means the présent laws afford for that purpose. 
Aside from hearing cases during regular terms, the law provides for 
the holding of spécial terms, at the discrétion of the courts, for the 
trial of criminal cases. 

Adjourned terms may be held. The law also provides that while 
the Bupreme co*urt of the United States is in session, it may direct 
spécial sessions for the trial of criminal cases, to be held at any con- 
venient place within the district, nearer to the place where the offenses 
are said to be committed than the place appointed by law for the 
stated session, and gives the same discretionary power to the circuit 
and district judge when the suprême court is not in session. Constru- 
ing the provision of the law hère cited as providing for the holding of 
spécial sessions near the place of the commission of the offenses only, 
it still affords a remedy. Add to this the gênerai power of ail judges, 
state and fédéral, to place offenders under recognizance to keep the 
peace and bind them over to appear, and the powers of the court to 
deal with offenders violating its orders would seem to be adéquate, 
though it must be confessed somewhat roundabout in districts where 
the courts are not always in session. A regard for individual rights, 
and the presumption that the law will be obeyed, may hâve intention- 
ally left the remédies as we find them. 

A somewhat careful examination of the law of contempt, as made 
by législation and the judges, discloses that no effective limitation to 
the discretionary powers of the courts has been prescribed. It is nec- 
essary, perhaps, toleave to judges such powers in the punishment of 
crimes, but limitsto them should be, add arenearly always, prescribed. 
It ought to be so in cases of contempt. Thèse suggestions are made, 
not because the cases before me présent any particular difficulty, but 
because of the onerous duties imposed on judges in vesting them with 
unlimited discretionary powers. That the strikers in thèse cases 
violated the orders of court by interferingwithits management of the 
road, there can be no doubt. Their escape from merited punishment 
isuue to the law. 

The conclusions reached are that the proceedings in contempt are 
criminal in their nature; that they must be had in court, and, under 
the law dividing the Western district of Missouri, in the division in 
which the offense was committed. The order will be that ail of the 
défendants be discharged, principals and sureties on recognizances be 
released, and that the sentences heretofore passed be held for nougbt. 
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Ames and others v. Carlton Spring-Bkd Co, and others. 

(Circuit Court, N. D. Illinois. July 27, 1885.) 

1. Patents for Inventions— Novklty— Kneppler Spring-Bed Bottoms. 

Patent granted July 27, 1869, to Alois Kneppler, for aa iuiprovement in 
spring-hed bottoms, held void for want of novelly. 

2. Same — Boyington Spring-Bed Bottom. 

Patent granted May 24, 1881, to Levi 0. Boyington, for an improved spring- 
bed bottom, held void for want of novelly. 

In Equity. 

Charles H. Rohcrts and Manahan & Ward, for complainants. 

G. L. Chapin, for défendant. 

Blodgett, J. This is a bill filed to obtain an injunction and ac- 
counting forthe alleged infringement by défendants of — First, a pat- 
ent granted July 27, 1869, to Alois Kneppler, for an "improvement in 
spring-bed bottoms;" second, of a patent granted May 24, 1881, to 
Levi C. Boyington, for an "improved spring-bed bottom." Both 
thèse déviées are applicable to what are known as woven-wire bed- 
bottoms, in which the bottom is constructed by extending a fabric 
inade of coiled spiral springs from end-rail to eud-rail of the frame. 
The Kneppler device seems to hâve been one of the early efforts to 
utilize the woven-wire fabric for bed-bottom purposes, and instead 
of suspending the fabric from end-rail to end-rail, leaving the sides 
free, the sides were more or less supported by a side rod or wire, which 
seems to hâve been supposed to be necessary in order to give the 
requisite degree of strength and form to the bed-bottom. Later in- 
ventors demonstrated that the best, if not the only, practicable mode 
of utilizing the woven-wire fabric for a bed-bottom was by suspension 
from end to end, with no side fastenings. In the use of this fabric, 
suspended from end to end, such a degree of tension was necessary 
as would give tbe requisite amount of ûrmness to the bed, so that it 
would not sag or sink too much by the weight of the occupant, and, 
to some estent, the degree of tension thus required was found objec- 
tionable. 

Kneppler placed underneath the coiled-wire fabric, vertical spiral 
springs, partly relieving the fabric from the burden of theoccupant's 
weight, and dispensing, to some extent, with the necessity of so rigid 
an endwise tension upon the coiled-wire fabric. The Boyington de- 
vice is the same in principle and mode of application as the Kneppler, 
with the exception that the coiled-wire fabric swings free from end- 
rail to end-rail; but he placed underneath tbe middle portion of the 
woven-wire fabric, between the side-rails, a séries of vertical spiral 
springs, resting upon slats connected with the side-rails, so that the 
woven-wire fabric need not be stretched to the degree of tension re- 
quired when no intermediate support is interposed; the claim of his 
patent being, "in combination with the end and side rails of a bed- 
v.24F,no.l4— 50 
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bottom, and spiral springs supported on slats connected tberewith, a 
stretched woven-wiré mattress conneeted permanently and directly 
with the end-rails, said stretched mattress having no other support 
than the end-rails and spiral springs, ail sub3tanfcially as and for the 
purpose specified." 

The défenses interposed are, (1) want of novelty; (2) that the 
défendants do not infringe. It isadmitted that the Knepplerdevice, 
as constructed and shown, was inoperative and useless, inasmuch, as 
has been before said, the side fastenings made the woven-wire fabric 
bag down in the middle, and assume what is termed by the witnesses 
a hammook shape. Ail that Boyington did was, in the light of the 
expérience of other improvers of the woven-wire mattress bed, to re- 
move the side fastening from the Kneppler bed, and place Kneppler's 
vertical spiral springs under the middle part of the wire fabric as an 
auxiliary support, instead of relying wholly upon the tension of the 
fabric; and the only question, so far as the Boyington device is con- 
cerned, is, was there any invention in doing this, or was it a mère me- 
chanical improvement? As has been already stated, other inventors 
before Boyington had made, successfully, woven-wire mattress beds 
by swinging the fabric from end-rail to end-rail ; but, so far as dis- 
closed by the proof in this case, none of them had placed an auxil- 
iary support, either in the form of spiral or other springs, under the 
woven-wire fabric. Boyington took the Kneppler construction, re- 
moved the side fastenings and side-rods, and received his patent for 
so doing. It seems to me this was nothing but such a mère mechan- 
ical altération of Kneppler's device as any person familiar with the 
use of the woven-wire fabric for bed-bottom purposes could hâve done 
at the date of Boyington's patent, because it had become well estab- 
lished at that time that the woven-wire fabric must be suspended from 
end-rail to end-rail, and that side fastenings were not only objection- 
able, but absolutely prevented the effective opération of the woven- 
wire fabric for the purposes of the bed-bottom. It is therefore my 
opinion that Boyington's change in the Kneppler mode of construc- 
tion was only mechanical, and did not involve the use of the invent- 
ive or créative faculty. 

As to the Kneppler patent, as already stated, it was wholly inoper- 
ative and useless in the form shown, and this leads me to consider 
for a moment whether the interposition of thèse vertical spiral springs 
underneath the coiled-wire fabric can be said to amount to invention. 
The proof shows that bed-bottoms had been constructed, prior to the 
date of the Kneppler patent, of coiled-wire springs set vertically upon 
slats, or otherwise fastened, so as to bear the weight of the mattress 
and the occupant of the bed. In some cases thèse Bprings were in- 
terlaced, or fastened together, and in others they stood independently 
of each other; the mattress forming, as it were, a Connecting web be- 
tween them. In that case the coiled-wire springs were the only sup- 
port of the mattress and the occupant of the bed. To interpose ver- 
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tical spiral springs underneath the coiled-wire fabric, after they hâve 
been used with an ordinary mattress, for the purpose of acting as an 
auxiliary support to the coiled-wire fabric, or to relieve the necessity 
of the severe strain or tension upon the coiled-wire fabric, seems to 
me not to hâve required inventive skill. The coiled-wire fabric and 
the spiral springs perform no new function, and a bed-bottom com- 
posed of coiled-wire fabric and spiral springs combined, as shown 
either in the Kneppler or Boyington devices, is but an aggregation of 
old parts, wbere no new function is performed by either of thèse élé- 
ments by bringing them together, but each continues to perform the 
same function it did when used in accordance with the old art. 

The proof also shows a patent for a bed-bottom, granted to P. P. 
Simmons, April 21, 1868, autedating the Kneppler by over a year, 
in which a fabric composed of transverse wooden slats and longitudi- 
nal wires was stretched from end-rail to end-rail, and supplemented 
by vertical spiral springs placed underneath the same. It is true 
that the fabric shown in the Simmons patent differs from that shown 
in" the Kneppler and Boyington patent; but, after the introduction of 
the woven-wire fabric for bed-bottom purposes, there was no possible 
room for invention in substituting the woven-wire fabric for the wooden 
slat and wire fabric in Simmons' device; and when that was done 
you had exactly, in construction and mode of opération, the Boyington 
bed, and ail there was of merit in the Kneppler bed. 

I am therefore of the opinion that this patent is void, and that the 
bill in this case should be dismissed for want of equity. 



Alden Evapokating Feuit Co. v. Bowen and another. 

{Circuit Court, N. D. New York. August 25, 1885.) 

Patents for Inventions — Reissijb No. 5,648 — Anticipation. 

The flrst claim of reissue No. 5,648, granted to Oliarles Alden. November 11, 
1873, for an improvement in processes and apparatusforpreserving animal and 
vegelable substances, the original patent, No. 121,569, having been granted to 
him December 5, 1871, held void. 

In Equity. 

W. J.A. Fuller, for plaintiff. 

Cogswell, Bentley é Cogswell, for défendants. 

Blatchford, Justice. The controversy in this suit is reduced to 
the question of the infringement of claim 1 of reissued letters patent 
No. 5,6é8, granted to Charles Alden, November 11, 1873, for an "im- 
provement in processes and apparatus for preserving animal and 
vegetable substances," the original patent, No. 121,569, having been 
granted to bim December 5, 1871. Claim 1 reads thus: 
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"The within-described process of maturing and preserving animal and veg- 
etable substances, in part through evaporation, and in part through chemical 
binding of their organic moisture, by exposing the same to a current of 
heated and bumid air, increasing in humidity and decreasing in heat as the 
evaporation proceeds, said current of air moving in the same direction with 
the articles to be treated, aubstantially as herein set forth." 

AU there is of this process is whatever may resuit from the current 
of heated and humid air, increasing in humidity and decreasing in 
heat as the evaporation proceeds, the current of air moving in the 
same direction with the articles to be heated, and acting on the sub- 
stances divided into extended surfaces and exposed on screens, which 
are moved away from the source of heat while still exposed to heat. 
The substance on the screen nearest the source of heat is exposed to 
it for a proper time, and the screen is then passed onward, and a fresh 
screen is introduced into the place thus vacated. The spécification 
says : 

"The current of air, in passing through thèse screens covered with fresh 
materia], now carries with it an increased burden of moisture, derived from 
said material as it strikes upon the screens that hâve gone on before. With 
every forward movement of the carrying apparatus fresh screens are intro- 
duced, and the moisture of the current of air is increased thereby." 

It also says that the process — 
"Is generally carried on in an apparatus which consists essentially of an elon- 
gated chamber or shaft, square or oblong, or of auy other form, in cross-sec- 
tion, and set vertically, as shown in the drawing, or in any other position 
found advantageous for particular purposes." 

The spécification states the rationale of the process thus: 
"By introducing the green articles in the bottom part of the tower, and 
moving them in the same direction in which the air moves, the scorching or 
burningof such articles is effectually avoided, since an article in its moist state, 
when exposed to a high heat, gives up its moisture; and, as the heat is ab- 
sorbed or rendered latent by such moisture, the article is prevented from 
being overheated, and, as it moves from the high to the low température, it 
becomes gradually deprived of ail its free moisture, as previously stated." 

The évidence show*s that the process set forth and claimed existed 
before Alden's invention, in the apparatus used bythe Shakers from 
1860, as testiûedto by Anstatt; and in the dry-houses testified to by 
Ledyard, Eogers, and Ryder, where the fruit was first placed on the 
lowest tray nearest the ère, and that tray was moved upward in the 
dry-house as the opération progressed. The apparatus described by 
Alden may carry out the process more perfectly, but the process, as 
set forth in the claim, is the same. Ail that Alden had a right to 
claim was an apparatus or arrangement of mechanism. This he did 
in claim 2. But that claim is not infringed. 

The bill is dismissed, with costs. 
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Tuttlb and others v. Loomis and others. 

[Circuit Court, N. D. New York. January 2, 1885.) 

Patents for Inventions — Reissue — Lâches. 

No amendment can be importée! into a reissue to effect a broadening of a 
claim in the original patent, after a lapse of eight years, in the absence of very 
spécial circumstances, Mahn v. Harwood, 5 Bup. Ct. Hep. 174, followed. 

In Equity. 

Duell é Hey and M. D. Leggett, for complainants. 

N. H. Steivart and John R. Bennett, for défendants. 

Wallace, J. Ail the questions involved hère hâve been decided 
in favor of the complainants in suits upon thèse patents; first by 
Judges Dbummond and Gkesham, in the circuit court of the district 
of Indiana, and again by Justice Matthews and Judge Dyer, in the 
circuit court for the Western district of Michigan. Not only were 
thèse complainants the complainants of record in those suits, but 
the défendants in those suits were closely identified with the présent 
défendants, although not in such sensé privies as to effect an es- 
toppel. In view of thèse décisions I ought not to consider the ques- 
tions now presented as open. Upon the question of the validity of 
the reissue, however, my impressions are so strongly against the com- 
plainants that I am unwilling to direct a decree in their favor until 
the rehearing upon that question now pending in the Western dis- 
trict of Michigan has been had, and a décision reached by the court. 
When the former décisions were made, the law upon the subject of 
reissues was generally recognized as conferring broader powers upon 
the commissioner of patents, and as authorizing a wider latftude in 
modifying the claims of original patents than has since been declared 
to be the rule by the décisions of the suprême court. 

Carver's original patent described spring harrow-teeth of such form 
that when attached to the under side of the harrow-bar the teeth 
would curve back over the bar and extend to the ground below the 
under side of the harrow-frame, with their points inclining forward. 
The claim covered such teeth. It is obvious that ail the functions 
of such teeth could be obtained without adhering to the précise form 
and mode of attachment specified by Carver; and, assuming that he 
•was the pioneer in the invention of spring harrow-teeth, he was en- 
titled to a broader claim than he made. Whether he described in his 
original patent just the invention he supposed he had made, or whether 
his invention was really a broader one than he himself supposed it 
to be, when it became apparent that the real invention was unduly re- 
stricted and narrowed by the description, he was entitled to a reissue 
if the error arose from inadvertence, accident, or mistake. After the 
lapse of eight years, however, no amendment could be imported into 
the reissue to effect a broadening of the claim of the original, in the 
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absence of very spécial circumstances. Mahn v. Harivood, 5 Sup. 
Ct. Eep. 174. The spécification hère was very plain and free from 
complexity, and no spécial circumstances exist to take the case out 
of the gênerai rule. It seems to hâve been the purpose of the first 
reissue to eliminate some of tlie détails of form and arrangement 
which were imported as a part of the description into the clairn of the 
original patent. The description is amended by the statement that — 

"The size and shape of the teeth may be varied considerably without de- 
parting from the principle of my invention, which contemplâtes, broadly, a 
harrow provided with teeth fastened at one end of the trame, but so foimed 
between the point of attachaient to the frame and the point of contact with 
the ground that it will spring or yield so as to pass over lumps or obstacles 
without injury to the tooth itself, and without disturbing the opération of 
the other teeth of the harrow." 

The claims are modified so as to cover the invention thus described. 
But in the second reissue ail référence to such détails in essentials is 
omitted, in order to prépare the wày for broad claims which will em- 
brace any harrow having two or more séries of spring-teeth, and any 
harrow-tooth which "embodies the principle" of Carver's tooth. The 
drawings are referred to as embodying the principle of the invention, 
and the parts shown by the drawings are described. The spécifica- 
tion is amended by the statement that the inventor was the first to 
hâve produced a harrow wherein the harrow-frame is supported on 
two or more séries of spring-teeth which are adapted to yield to an 
unlimited extent when in use. When the several claims of the reissue 
are read with the spécification as amended, there does not seem to 
be one which restricts the scope of the patent to a spring-tooth fast- 
ened to the under side of the bar, and curving back over the bar. 
Ail the claims of this reissue, except the third and fourth, are on their 
face much broader than the claim of the original, or for a différent 
invention than is disclosed in the original. The third claim, read with 
the spécification, is not limited to a spring-tooth curving back over 
the bar of the frame, or fastened to the lower side of the bar, nor is - 
the fourth. It seems to me that thèse claims are broader than the 
claim of the original, by proper construction, although they are not 
in express ter m s. 

In view of the lapse of time between the original and the reissue in 
suit, the inventor abandoned to the public ail that he described and 
did not claim in his original patent. I hâve not considered the ques- 
tion whetber this expansion of the claims was made in order to em- 
brace in the monopoly of the patentée the harrows or harrow-teeth 
made subsequently to the original patent by others. For thèse rea- 
sons I am unwilling to decree for the complainants, unless, upon the 
review pending in the circuit court for the Western district of Mieh- 
igan, that court should adhère to its original judgment. It is but just 
to the complainants to state that their counsel hâve not been fully 
heard. And one reason why I deemed it proper to curtail their. argu- 
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ment was because the décision of the question involved more properly 
belongs to the circuit court of the Western district of Michigan, and 
the action of that court should not be forestalled by a décision hère 
on full considération. 



Leaoh v. Chandl-er and another. 

(Oïieuit Court, D, Indiani. July 30, 1885.) 

Patents for Inventions— Infiîjnsement — Tables for Tile-Machinks. 

The fourth, flfth, and seventu claims of patent No. 279,259, grantect to "Will- 
iam F. Leach, on June 12, 1883, for improvement in tables for file-machines, 
construed, and heid not infringed by machines made under patent No. 243,667, 
issued July 5, 1881, to Ehhu Dodds. 

In Equity. 

David A. Leach, for complainant. 

West é Bond and Stanton & Scott, for défendants. 

Woods, J. The complainant, as owner of letters patent No. 279,259, 
granted him on June 12, 1883, for improvement in tables for tile- 
machines, sues the respondents for iniringement of claims 4, 5, and 
7 of his patent, and for a cancellation of letters patent No. 243,867, 
issued July 5, 1881, to Elihu Dodds, who assigned to the défend- 
ants; the alleged infringing machines having been made by défend- 
ants under and in conformity to the Dodds patent. The bill charges, 
among other things, that the complainant was in truth the first in- 
ventor, and that, in a proceeding of interférence, to which the re- 
spondents appeared, it was so decided in turn by the examiner, by 
the examiner in chief, and by the commissioner of patents. The 
fourth, fifth, and seventh claims of complainant's patent are of the 
ténor following : 

"(4) In a tile-table, suspended, flexible carriers, H, substantially as herein 
shown and described, whereby tilesof différent forms and sizes will be flrmly 
supported and safely carried, as set forth. 

"(5) In a tile-table, the combination, with the bases, E, and the flexiblecar- 
riers, H, of the suspending springs, G, substantially as herein shown and de- 
scribed, whereby the flexible carriers can adjust themselves more freely to the 
supported tiles as set forth. " 

" (7) In a tile-table, the endless chain of flat bases, E, substantially as herein 
shown and described." 

The claim in the Dodds patent reads as follows : 

"The combination in a tile machine of the carrier bars and a flexible bridg- 
ing strap arranged to receive the tile as it cornes from the forming dies." 

The spécifications of complainant's patent contain the following 
among other statements : 

The objeet of this invention isto provide suitablemeans for receiving tiles 
as they corne from the tile-mill, and delivering them uninjured to the off- 
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bearera; and also to provide suitable means for cutting tlie tiles accurately into 
proper lengths without stopping the machines. The invention consists in 
a tile-table, eonstructed with a frame provided with a séries of rollers, around 
which passes an endless chain of receivers, having downwardly projecting 
flanges and connected at their forward ends, leaving their rear ends free. 
With the receivers are connected spring-supported flexible carriers, to adjust 
themselves to the form of the tile. To each receiver or base, E, are attached 
one or more springs, G, as the size of the said receiver may require. To the 
upper ends of the springs, G, are attached the side edges of the carriers, H, 
which are made of thin sheet-brass, or other suitable material that has suffl- 
cient flexibility to allow it to adjust itself to the slope of the tile to be carried, 
so that tiles of différent shapes and sizes can be firmly supported and safely 
carried by the same carriers. If desired, the carriers, H, can be supported 
by rigid standards, but I prefer to use the springs, G, as they allow the flex- 
ible carriers to come in contact with more of the surface of the tiles, and thus 
carry them more safely. The carriers, H, can be made of such a length as the 
length of the tile may require. 

It is not fourni necessary to détermine whether the complainant or 
Dodds was first inventer, beeause, in view of tbe prior art, the in- 
vention of each, if properly called invention, must, in the judgment 
of the court, be construed strictly, and when so construed, there is 
no infringement. The flexible standard, as it seems to the court, 
constitutes an indispensable part of the complainant's combination. 
There is, to be sure, a suggestion in the spécification that a rigid 
standard may be used instead; but if that be doue, unless it be eon- 
structed with a hinge, as shown in the red model put in évidence, the 
chief value of the improvement will be sacrificed, beeause upon abso- 
lutely rigid standards the carriers, made of tin or brass or other ma- 
terial, would hâve little or no capability of conforming to the shape 
of tiles of différent sizes. Constructed after the red model, or with 
flexible supports, the complainant's invention would seem to be in- 
genious, novel, and useful, but with rigid standards it would, in view 
of the Penfield patent, No. 98,519, and the Brown patent, No. 112,538, 
(to go no further,) involve no patentable advance over the prior art. 
It is claimed, with some emphasis, that the invention of the plaintif! 
consists in, or, at least, embodies the idea of, a Beries of carriers; but 
this, if conceded, does not help the case. A no less complète séries 
is shown in the Penfield patent, and, without the flexible standard, 
it is impossible, as it seems to the court, to find support for any of 
the plaintiff s claims. 

In respect to the seventh claim, it was conceded, upon the argu- 
ment, that the action cannot be sustained. 

Bill dismisBed for want of merits. 
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Railwaï Eegistee Manuf'g Co. v. North Hudson Co. E. Co. and 

others. 

(Oircuit Court, D. New Jersey. August 24, 1885.) 

1. Patents for Inventions— Amendin g and Enlarging Claims before Issue. 

An inventor may amend or enlarge his claims from time to time before the 
issue of his patent, in order to embrace everything which was speeified at the 
start. 

2. Same— Patent No. 233,915, fok Fare-Register. 

On examination of the original spécifications of patent No. 233,915, dated 
November 2, 1880, for a faie-register, held, that the invention for whieh the 
patent was issued was sufficiently described therein, and that the attorneys of 
the inventor in the patent-office had authority to insert amended claims with- 
out having them verifled by the oath and signature of the patentée. 

3. Same — Anticipation — Combin ation . 

A combination is patentable only when the several éléments of which it is 
composed produce by their joint action a new and useful resuit, or an old re- \ 
suit in a cheaper or otherwise more advantageous manner. 

4. Same— Patent No. 233,915, for Fare-Kegistek. * 

Patent No. 233,915, for a f are-i'ugister, granted November 2, 1880, is not void 
for want of novelty. 

In Equity. 

Dickerson de Dicïcerson, for complainant. 

Frost é Coe, for défendants. 

Nixon, J. This suit is brought to recover damages for the infringe- 
ment of letters patent No. 233,915, dated November 2, 1880, for fare- 
registers, issued to John B. Benton, assignor to the Bailway Begister 
Manufacturing Company of Buffalo, New York. 

The défenses set up in the answer are want of novelty, prior use 
for more than two years, and non-infringement. I hâve no doubt 
that the mechanism used by the défendants infringe the complain- 
ant's patent. The complainant's expert (Quimby) properly describes 
the invention in Benton's patent when he says that it is to set back 
to the starting point the index hand or pointer of a trip-registering 
mechanism, which hand or pointer, during the registration of fares 
by a permanent register, partakes of the motion of a shaft rotated by 
the permanent register mechanism. The défendants use suhstan- 
tially the same mechanism which is found in the Fowler and Lewis 
patent, No. 231,161, and embodied in exhibit marked "North Hudson 
Co. Indicator." The mechanism varies in some détails, but the va- 
riety arises from the use of mechanical équivalents, and the mode of 
opération of the two mechanisms is substantially the same. The 
principal questions left for me to consider are (1) whether, upon the 
original application made by Benton on the twenty-ninth of Decem- 
ber, 1877, the patent-office was authorized to issue the patent on 
which the suit is brought; and (2) whether the claims of the patent, 
as finally issued, hâve been anticipated by other inventors and pat- 
entées. 
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1. Turning to the spécifications of Benton's original application I 
find that he states the object of his invention to be threefold, to-wit, 
to produce a combination of mecbanism which shall be capable (1) 
of registering fares, numbers, or amounts ; (2) of separating the reg- 
istrations belonging to each trip, or other definite period, by means 
of a trip index being returned to zéro ; and (3) of indicating how many 
times such trip index or register has been returned to zéro. In or- 
der to effect thèse results he proposes the following combination: 
First, a single trip register for recording the actuations of the mech- 
anism during a single trip, and capable of being set back to zéro at 
the end of that trip. Second, a gênerai register or permanent index, 
which records the same actuations that the single trip index does, 
and which cannot be set back. Third, a register for indicating how 
many times the single trip register has been set back to zéro, and oper- 
ated in and by the act of setting thè single trip register to zéro. Af ter 
further and minutely describing in the spécifications the means by 
which he expects to secure thèse results in a single combined mech- 
anism, he concludes with six claims. In viewof the subséquent pro- 
ceedings in the patent-office it is only necessary to consider the fifth 
claim, which is as follows : 

"(5) In a fare-register, the combination of a key, K, with a pawl, B, a 
ratchet-wheel, Iî, and a stop arrangement by which the indication of said reg- 
ister may at any time be changed to some other particular indication, — as, for 
instance, zéro, — substantially as and for the purposes described." 

The complainant insists that the three claims of the patent sued 
on are merely the restatement in a better and more formai manner 
of what is fairly indicated in this fifth claim of the original applica- 
tion, taken in connection with the spécifications describing the rnech- 
anism by which the claim was made operative. The patentée pré- 
cèdes the three claims with the following disclaimer : 

"I disclaim herein, in favor of my application filed July 9, 1880, ail the 
patentable subject-matter of my présent invention, save that covered by the 
following three clauses of claims; it being the intention to cover and include 
in this case only the three combinations of mechanism recited in said claims, 
while ail the other patentable features, parts, or combinations of my inven- 
tion are intended to be covered by the claims of my said application of July 
9, 1880, whieh is filed as a division and continuation of this présent applica- 
tion." 

The claims are ail combination claims, and are stated in the patent 
as follows : 

" (1) The combination, substantially as hereinbefore set forth, of a register- 
ing wheel or index hand, actuated in one direction in the process of counting, 
and capable of being moved in the other direction, to reset or carry it to zéro; 
a resetting wheel or teeth connected with said registering wheel or index 
hand; a movable plate or pawl-carrier, inclosed within the register casing, 
acting upon the said resetting wheel or teeth, and a removable reciprocating 
push-key to actuate said plate or carrier. 

"(2) The combination, substantially as hereinbefore set forth, of a turning 
shaft; a toothed wheel to actuate said shaft; a trip index hand or registering 
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wheel connected with said shaft by a friction clutch or côupling, which com- 
pels the said index hand or registering wheel to move with said shaft in the 
process of counting, while allowing said index hand to be moved upon said 
shaft to reset it or bring it to zéro; resetting teeth or projections connected 
with said index hand ; a movable plate acting upon said projections of the 
index hand; a pusher or key, movable endwise, to actuate said movable plate 
in one direction, and a spring to move said plate in the opposite direction, or 
to return the plate to the position from which it was moved by said pusher. 
" (3) The combination, substantially as hereinbefore set f orth, of a trip regis- 
ter; a gênerai register; a prime mover or handle for actuating said registers 
simultaneously, or nearlyso; and a resetting mechanism for the trip register, 
consisting of a toothed wheel or projections connected with the trip register, a 
backward and forward movable plate acting upon said projections, a recipro- 
cating key or pusher to actuate said plate in one direction, and a spring to 
move the plate in the opposite direction to that imparted by said key, whereby 
the said trip register is permitted to be moved with the gênerai register, clear 
of the resetting plate, in the process of counting, while capable of being reset 
by said plate, by the simple reciprocation of the key or pusher, without dis- 
turbing the record of said gênerai register." 

The question is not, as the counsel of the défendants seem to im- 
agine, whether everything which appears in thèse three claims was 
incorporated in the fiith claim of the original application; but whether 
the spécifications of that application fairly indicate ail that was put 
into thèse claims. I do not understand that an inventor, applying 
for a patent, and before it is issued, may not amend or enlarge his 
claims from time to time, in order to embrace everything which was 
specified at the start. I hâve examined with care the original spéc- 
ifications of Benton, and am of the opinion that he has substantially 
shown and described the invention, to cover which the patent of the 
complainant was issued. If this be the case, his attorneys in the 
patent-office had the authority to insert the amended claimB, with- 
out having them verified by the oath and signature of the patentée. 

2. It is further insisted by the counsel of the défendants that the 
claims contain nothing new, and that the invention has been antici- 
pated. This is probably true, so far as the éléments of the combi- 
nations are concerned. By searching the patent-offices of the United 
States and Great Britain, many patents may be and hâve been found 
which contain some one of thèse éléments. They are ail old. But 
hâve they ever before been put in combination ? If not, and a new and 
usef ul resuit has followed such combination, the patent must be sus- 
tained. In the récent case of Stephenson v. Railroad Co. 5 Sup. Ct. 
Eep. 781, the suprême court, speaking by Mr. Justice Woods, say: 

"A combination is patentable only when the several éléments of which it 
is composed produce, bytheir joint action, a new and useful resuit, or an old 
resuit in a cheaper or otherwis» more advantageous way."" 

No matter, then, how old the several éléments are, hâve they been 
placed in such relation to each other that their joint action produces 
a new and useful reBult ? 

The date of the Benton invention is Pebuary 19, 1877, as the un- 
contradicted testimony of the «ise shows. Laying aside ail patents 
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which do not antedate that time, none are left that cover the com- 
binations of the complainant's mechanism. 

Let a decree be entered for the complainant for an injunction and 
an account. 



Celluloïd Makuf'g Co. v. Ceoput and others. 
(Circuit Court, D. New Jersey. August 26, 1885.) 

1. Patents for Inventions— Anticipation — Patent No. 65,267. 

Patent No. 65,267, dated May 28, 1867, and granted to William Hugh Pier- 
son, for an improved plastic material made from vegetable libers, was not an- 
ticipated by the English letters patent, granted to Alexander Parkes, upon a 
spécification enrolled in the British office, on April 17, 1856. 

2. Samk — AbandOnmbnt— Poveiity— Sickness— Insanity. 

Continued poverty, sickness, and mental aliénation are sufflcient excuses for 
delay in procuring a patent. Abandoument to public held not suowa. 

In Equity. 

Dickerson é Dickerson, for complainant. 

John P. Adams, for défendants. 

Nixon, J. This action is brought against the défendants to recover 
damages for the infringement of letters patent No. 65,267, dated May 
28, 1867, and granted to William Hugh Pierson for an "Improved 
Plastic Compound," made from vegetable libers. The patent relates 
to wbat is called by the patentée the "Plastic Art," and especially to 
the production of celluloid. He takes some form of fibrous material 
known as "cellulose," as, for instance, the ordinary cotton fiber, and 
converts it into nitro-cellulose, by treating it with nitric, or a mixture 
of nitric and sulphuric acids. By the action of thèse acids the cel- 
lulose is turned into a material usually called pyroxyline. This pyroxy- 
line is then submitted to the action of solvente, which may be a mix- 
ture of alcohol and ether, or wood spirits, sufhcient in quantity to put 
it into a half-dissolved or pulpy, but not into a liquid, state. The ac- 
tion of the solvents makes a plastic mass which is capable of being 
moulded into desired forms. To produce différent effects, différent 
foreign substances are added; and to render the resuit suitable for 
manufacture, it is laid upon a proper surface and submitted to con- 
tinued pressure, by which it is compacted into a solid mass, now known 
as celluloid. 

The complainant insists that the défendants hâve infringed the 
first and second claims of the patent, which are as follows: (1) The 
formation of articles of manufacture resembling stone, wood, whale- 
bone, shell, horn, and other rigid or elastic articles out of celluloid, or 
semi-soluble pyroxyline, prepared substantially in the manner and for 
the purposes herein set forth. (2) The combination of plastic, as 
above described, with vegetable or any other foreign matter, substan- 
tially in the manner and for the purpose set forth. 
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Numerons défenses are set up in the answer, but two only were 
urged at tbe hearing: (1) That Pierson was noc the original and 
first inventor ; the patent having been anticipated by the English let- 
ters patent granted to Alexander Parkes upon a spécification enrolled 
in the British office on April 17, 1856. (2) Abandonnant of the in- 
vention to the public. 

1. The invention claimed by Pierson is undoubtedly fully set forth 
by Parkes in the second part of his spécifications relating to the use 
of solutions of gun-cotton, or other similar compounds. But this is 
a foreign patent, and the complainant meets the alleged anticipation 
by évidence tending to show that the actual invention of Pierson was 
made by him some years previous to the sealing of the Parkes pat- 
ent. Has he been successful in the attempt ? The testiinony is ex- 
plicit and mainly uncontradicted that as early as the year 1850 the 
patentée, Pierson, began to direct his thoughts and dévote much of 
his time to the production of solid bodies from pyroxyline and solv- 
ents, and combinations therewith of other materials. He was then 
a young physician, practicing his profession in Cincinnati. He made 
such experiments as his limited means allowed from 1850 to the 
month of July, 1855, when he was compelled by his pecuniary néc- 
essités to leave Cincinnati and take refuge for support in his father's 
house at Orange, in the state of New Jersey. He endeavored to enlist 
the interest and sympathy of the father in his invention, but he 
seems to hâve been of a practical turn of mind, and instead of en- 
couraging, tried to check the son from indulging in such profitless 
hallucinations. The patentée was a witness in the case, and his 
modest story of his perplexities and struggles with poverty is quite 
pathetic. 

"My practice as a physician, " he says, "was very small in amount, and was 
among the poor, and I think I could not hâve collected as such as 50 cents 
a day. I did not collect enough to meet my mère living expenses. I had to 
receive aid from my father to meet those expenses. When Mr. Price, with 
whom I boarded, left Cincinnati, I was in his debt in about the sum of $150. 
My recollcctiou is that I had agreed to pay him at the rate of about ten dol- 
lars per week for my board. This sum of $150, so due, my father afterwards 
paid for me, and I was unable for years thereafter to collect sufficient money 
from my earnings to liquidate that account. After Mr. Price left Cincinnati 
in the year 1853, 1 was reduced to very great straits at times, and lived the 
best way I could, from hand to mouth, in my own room, a large part of the 
time on bread and water. During ail this period, however, I constantly de- 
voted ail the money that I could in any way spare, and really more than I 
could properly spare, from my actual necessities, to the purchase of materials 
for carrying on my experiments and corapleting my invention. I was nec- 
essarily greatly hampered in my work from lack of means, but I persistently 
employed ail the means in my power, and constantly devoted ail the time and 
attention I could spare from limited practice, to the perfection of wliat I at 
that time and ever since hâve believed would prove to be an invention of the 
greatest value to mankind and possibly to myself . * * * I was flnally 
compelled to leave Cincinnati, and returned to my father's house in Orange, 
in the state of New Jersey, where, at least, I was assured of having enough 
to eat. I went right to work, continuing my experiments to improve and per- 
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fect the invention. I condueted them at first in a corn-crib on my father's 
premises, and afterwards in Willow Hall, which my father had just built. 
Imoved into Willow Hall in September, 1855. After I arrived in Orange, and 
prior to my moving to Willow Hall, I had made other solid pièces of the ma- 
terial which I called plastic, and had also coated cloths. After moving into 
Willow Hall, I worked to perfect my invention; to adapt it to différent uses, 
and to get it into a state in which I could obtain the assistance necessary to 
patent and introduce it to the public. A large part of the experiments were 
directed to reducing the cost of manufacture. I also desired, by actual experi- 
ment, to prove its adaptability to certain uses in the art; in short, to ascer- 
tain, as far as practicable with my limited means, the whole capacity of the 
invention. Although my invention, as an invention, was fully aeûned and 
completely demonstrated to my own mind, while in Cincinnati, at least as 
early as the year 1852, yet there were many things remaining to be done to 
make it commercially valuable and to tnake it useful for many différent pur- 
poses for which I had designed and considered it adapted. It was necessary 
to can-y on a séries of experiments for very many of thèse independent uses, 
in order to obtain the proper consistency, the proper nolor, and other qualities 
suiting the material to such uses. While in Orange, I made a great many 
solid pièces of my plastic material, varying in size, shape, and color. * * * 
Thèse results I gradually perfected after my return to Orange, and while 
there devoted myself constantly, excepting so far as my time was employed 
in a practice somewhat extensive among the poor, but very unremunerative, 
to perfect this invention. The cost of gun-cotton itself, as furnished in the 
market at that time, was too great to make the thing commercially practi- 
cable, and I spent a great deal of time in learning to make this necessary basic 
article more cheaply, so as to make the cotnpound I wanted more practicable. 
This double work of my invention and practice was altogether beyond my 
strength, and my health gradually declined in conséquence. A great deal of 
time was occupied in preparing spécimens for the patent-office. I prepared 
more than 100 separate spécimens for this purpose alone. Thèse spécimens 
were completed somewhere in the year 1860, but their préparation had occu- 
pied me much of my time for several years bef ore. I flled a caveat ref erring to 
this invention in April, 18(30, and made an application for letters patent in Nb- 
vember, 1860. I made this application just as soon as I was pecuniarily able 
after I had commercially perfected my invention. The money for making the 
application I was compelled to borrow, having been in very straitened cir- 
cumstances during the period when I was living in Orange, after my return 
from Cincinnati. During this period, and until I made application for letters 
patent, I flnd by examining my accounts that I colleeted on an average less 
than one dollar a day from my practice, and, of course, I was able to spare but 
little from this very limited income. During ail that period I had but very 
little money, and such as I had was constantly devoted towards th'e perfect- 
ing and carrying out of my invention; and that was my main object and aim, 
during ail that period, as it had been from the time when I flrst conceived 
the invention. Such practice of medicine as I did, I was compelled to do in 
order to obtain the necessary means of living, and for carrying on my experi- 
ments. After making this application for letters patent, my application was, 
as I believed, unjustly refused by the patent-office; and after having devoted 
so many years of my life to this one idea, the disappointment was too great 
for me to bear, enfeebled as I was by overwork; and, as I am informed by 
my friends, my mind became unbalanced in connection with a severe fit of 
sickness, which occurred at this time, and this condition continued for about 
seven months. I was sent to an asylum early in February, 1861, and re- 
mained there until some time in September, 1861. This sickness came upon 
me almost immediately after the rejection of my application by the patent- 
office." 
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He further states that after his release from the lunatic asylum he 
was compelled to desist from ail mental labor; being advised by his 
physician that it would be very dangerous. He was also advised by 
Mm that the best chance of recovering his health would be to enter 
the navy and go to sea; that he obtained the position of assistant 
surgeon of the navy in August, 1862; that ail the pay he received, 
beyond his living, was from time to time appropriated in the payment 
of the debts which he had contracted in prosecuting his invention ; 
that as soon as his health permitted, he went home on leave of absence, 
and entered into a written contract with his former patent attorney, 
Mr. Greenough, to renew the application for the patent, agreeing to 
give him for his services one-half interest in any patent afterwards 
obtained; that Greenough having again failed in his efforts, a con- 
tract of a similar nature was made with Mr. "Williams, through whose 
exertions the patent was finally granted. 

No question has been raised by the défendants in référence to the 
truth of the patentee's testimony, and it clearly reveals thefact that 
his invention was practically complète some years before the date of 
sealing the English patent of Paries. 

2. I am further of the opinion that the défendants hâve not suc- 
ceeded in showing any acts or conduct on the part of the patentée 
which would justify the court in holding that the invention was aban- 
doned. Continued poverty, sickness, and mental aliénation are al- 
ways regarded as sufficient excuses for delay, and not a fact or cir- 
cumstance has been brought into the case showing any intention of 
abandonment. 

A decree must be entered for the complainant, with costs. 



WiLiiiMANTio Linbn Co. and others v. Clark Thread Co. and others. 

(Circuit Court, D. New Jersey. August 19, 1885.) 

1. PATENT8 FOR INVENTIONS — ReOPENIN» DECREB TO ADMIT NEW DEPENSE — 

Newly-Disoovered Evidence — Lâches. 

Courts will not open a decree and admit new défenses and newly-discovered 
évidence, unless it appear that the défendants could not, with reasonable dili- 
gence, hâve discovered the facts which are sought to be introduced, when the 
pleadings were drawn and the testimony taken. 

2. Same — Deckek Interlocutory — Application to Reopen, how Made — Evi- 

dence. 

When the decree is interlocutory and not final, the court has power to open 
the same and allow a new défense on motion, and without the formality of a 
bill of review ; but when the application is in fact and substance for a rehear- 
ing on the ground of newly-discovered évidence, it must be supported by the 
same sort of proof as is required in order to give a party relief upon a bill of 
review, or a supplemental bill in the nature of review, aï ter a final decree. 

In Equity. 
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B. F, Thurston and W. G. Witter, for complaînants. 

Livingston Gifford and Edmund Wetmore, for défendants. 

Nixon, J. This is an application to open the interlocutory decree 
entered in the case, to give the défendants an opportunity of setting 
up an alleged new défense to the suit. The ground on winch the ap- 
plication is made, as revealed in the moving papers, is that the de- 
fendants hâve been misled in preparing their défense by a false allé- 
gation in the bill of complaint. 'The suit was commenced February 
13, 1872, by filing the bill, in which the erroneous allégation is made 
that the inventor, Gonant, filed his application in the patent-office for 
his patent before the date of the sealing of the English letters patent 
to one William "Weild, to-wit, July 22, 1858. It is not claimed that 
the complamants made a willful misstatement. It is admitted that 
they were led into the error by the officers of the patent-office, who had 
indorsed the application as if filed January 5, 1858, when, in fact, it 
w,as not filed until January 5, 1859. The late George Gifford, Esq., 
appeared for the défendants, and put in their answer May 6, 1872, 
in which he denied infringement, and also that Conant made his in- 
vention before the sealing of the English Weild patent. The replica- 
tion was filed June 1, 1872. 

The testimony, running through several years, seems to hâve been 
largely directedto the question of infringement. None was taken on 
the issue of the priority of the respective inventions of Conant and 
Weild. The proofs were published, and the case went to final hear- 
ing, and an interlocutory decree was entered in f avor of the complaîn- 
ants, May 3, 1879. Proceedings began before the master for an ac- 
count, and were Bubstantially closed before the death of Mr. Gifford, 
which occurred in the summer of 1883. The présent counsel of the de- 
fendants, Mr. Livingston Gifford and Mr. Wetmore, hâve succeeded 
Mr. George Gifford, and it is alleged in the moving affidavits that 
their attention was iirstcalled to the error in the bill of complaint, in 
regard to the date of the Conant application, in the month of Decem- 
ber, 1884, and that the time which bas since elapsed has been neces- 
sarily devoted to obtaining proof of the said error. 

The decree being interlocutory, and not final, the court has power 
tio open the same and allow a new défense on motion, and without the 
formality of a bill of review. But the application is, in fact and sub- 
stance, for a rehearing, on the ground of newly-discovered évidence, 
and it must be supported by the same sort of proof as the court re- 
quires in order to give a party relief upon a bill of review, or a sup- 
plemental bill in the nature of a bill of review, after a final decree. 

More than 12 years hâve elapsed since the bill of complaint was 
filed and the acknowledged error in date committed. I hâve exam- 
ined the affidavits and the briefs of counsel submitted in the case 
with great care, and hâve been met at the threshold with the objec- 
tion that the motion ought not to succeed, owing to the lâches of the 
défendants in making their application. It a well-settled and a safe 
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and salutary principle of law that courts will not open a decree and 
admit new défenses and newly-discovered évidence, unless it appear 
that the défendants could not with reasonable diligence hâve discov- 
ered the facts which are sought to be introduced when the pleadings 
were drawn and the testimony taken. 

Some embarrassment is caused by the death of Mr. Gifford, who 
was for a period of more than 12 years previous to his decease the 
counsel of the défendants. He was a gentleman of such exception- 
ally high character that ail men knowing him would be inclined to 
accept as true his simple statement respecting any transaction as 
he understood the truth to be. He cannot, however, be interrogated; 
but it is quite clear from the évidence that both he and Mr. Clark, 
who represents the défendant corporation in thèse proceedings, had 
the means of ascertaining, and with ordinary diligence could hâve as- 
certained, as early as the spring of 1873, the true date of Mr. Conant's 
application for the patent. 

Without expressing any opinion upon the other questions involved 
in the motion, and which hâve been so elaborately and ably argued 
by the respective counsel, it is quite clear that upon the ground of 
lâches alone the application to open the case ought to be refused; 
and it is accordingly so ordered. 



Lord and others, Ex'rs v. Whitehead & Atheeton Machine Co. and 

others. 

Same v. Whitehead and others. 

{Circuit Court, D. Massachusetts. August 26, 1885.) 

Patents for Inventions— Equity Juiîisdiction — Infringement — Expiration 
of patbnï — dlsoovkkt — account — kemedy at law. 

A Mil in equity brought for the infringement of a patent which has expired 
previous to the bringing of the suit will be dismissed for want of jurisdiction, 
notwithstanding it avers that défendants manufacture and use the infringing 
machines secretly, and that complainant is ignorant of thenumberof machines 
so used, and unable to estimate the amount of damages, and prays for an ac- 
count of profits, the damages to complainant from said infringement, other 
than the profits, being sued for in a pending action at law. 

In Equity. 

B. F. Thurston, D. H. Rice, and A. Eastman, for complainants. 

F. P. Fish, F. T. Greenludge, and A. M. Moore, for défendants. 

Colt, J. Thèse bills in equity are brought for the infringement of 
letters patent granted to Edward Lord, January 9, 1866, and which 
expired previous to the bringing of the suits. The défendants hâve 
demurred to the bills on the ground that they disclose no cause of ac- 
tion cognizable in a court of equity, and that the complainants hâve 
v.24F,no.l4— 51 
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a plain, adéquate, and complète remedy at law. The demurrer is 
baBed upon the principle laid down in Root v. Railway Go. 105 U. 
S. 189. In that case suit was brought for the infringement of a pat- 
ent that had expired prior to the filing of the bill. The bill stated 
that the complainant was ignorant, and could not set forth how many 
of the patented articles the défendant had used, but that he believed 
the number was large, and that the défendant had realized great 
gains and profits therefrom. The prayer of the bill was for an ac- 
count. The défendant deinurred to the bill, and the demurrer was 
sustained on the ground that a bill in equity for a naked account of 
profits and damages against an infringer cannot be sustained; that 
suoh relief, ordinarily, is incidental to some other equity, the right to 
enforce which secures to the patentée his standing in court. 

In the présent bills the eomplainants, instead of the simple alléga- 
tion that they are ignorant of the extent of the infringement and the 
amount of profits, and praying discovery, set out spécial allégations 
in the bill relating to the discovery sought; such as that the infring- 
ing machines were made by the défendants in différent rooms of their 
factory, and put together either in the factory, or at the place of bus- 
iness of the purchasers in distant parts of the country; that some 
hâve been shipped to foreign countries; that sometimes the outer 
doors of défendants' factory hâve been locked, and sometimes the 
purchasers and users of such machines lock the doors of their fac- 
tories while the machines are in use; that the défendant corpora- 
tion succeeded to the business of Whitehead & Atherton, a copartner- 
ship, and the eomplainants are unable to détermine the précise time 
when such transfer was made, and what machines were then in pro- 
cess of construction, and whether or not the machines made about 
the time of the transfer were made, by the défendants or by White- 
head & Atherton; and that by reason of the course and manner of 
conduct by the défendants, and the use of said machines by the pur- 
chasers aforesaid, and of others matters connected with the business, 
the eomplainants are ignorant of, and not able to ascertain, the 
number or size of the machines made and sold by défendants in vio- 
lation of eomplainants' rights, and are unable to estimate the amount 
of damages. 

The eomplainants pray for an account of profits; "the damages to 
your orators from said infringement, other than said profits, being sued 
for in an action at law now pending in this honorable court." 

In substance, we cannot but consider thèse bills as the ordinary 
bills brought for the infringement of a patent, and we cannot see how 
they can be sustained under the rule laid down in Root v. Railway 
Go., supra. 

It is contended that by reason of the discovery asked for, the eom- 
plainants hâve a standing in a court of equity. At least since the 
law authorizing the examination of parties as witnesses, we under- 
stand the more gênerai and better rule to be that équitable jurisdic- 
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tion will not attach for discovery simply, except in aid of a suit at 
law; but the partymust invoke some other distinct équitable ground. 
And where the broader rule may be said to prevail, based upon the 
proposition that the court having acquired jurisdiction for the purpose 
of discovery, it will proceed and détermine the whole matter in con- 
troversy, the plaintiff must allège that the facts concerning which he 
seeks a disclosure are material tohis cause of action; that he hasno 
means of proving thèse facts by the testimony of witnesses, or by any 
other kind of évidence used in courts of law; that the only mode of 
establishing them is by compelling the défendant to make disclosure ; 
and that therefore a discovery by suit in equity is indispensable; 
and, further, if the défendant by bis answer f ully dénies ail the allé- 
gations with respect to which a discovery is demanded, the suit must 
fail. 1 Pom. Eq. Jur. §§ 223-230. 

Th*ese are not bills of discovery brought in aid of suits at law, and 
the allégations therein contained are not sufficient to support them, 
even under the broader rule of équitable jurisdiction adopted by Borne 
courts. 

But équitable jurisdiction is invoked on the ground of account. 
The account sought, however, must be incidental to some other équi- 
table relief. Root v. Railway Co., supra. Stress is hère laid by the 
complainants on the words of the court in Root v. Railway Co., that 
"such an equity may arise outof, andinhere in, the nature of the ac- 
count itself, springing from spécial and peculiar circumstances, which 
disable the patentée from a recovery at law altogether, or render his 
remedy in a légal tribunal difficult, inadéquate, and incomplète." 

Thèse are actions of tort for which the plaintiff s are entitled to dam- 
ages. In such cases the mère intricacy of the account does not fur- 
nish a ground for équitable interférence. In Hipp v. Babin, 19 How. 
271, Mr. Justice Campbell, says: "No instances exist where a per- 
son who had been successful at law has been allowed to file a bill foi- 
an account of rents and profits during the tortious possession held 
against him, or in which the complexity of the account has afforded a 
motive for the interposition of a court of chancery to décide the title 
and to adjust the account." In citing this in Root v. Railway Co., the 
court say: "Thèse principles were announced in a case for the re- 
covery of the possession of real estate held adversely, but they are 
of gênerai application, andembrace as well the case of torts to per- 
sonalty and infringements of patent and copy rights." See, also, 
Parrott v. Palmer, 3 Mylne & K. 632, 642; Higginbothum v. Hawkins, 
L. R. 7 Ch. App. 676; Smith v. London & S. W. Ry. Co. Kay, 408. 

The demurrers are su3tained, and the bills dismissed. 
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Fat and others v. Allen. 
{Circuit Court, If. D. New York. August 26, 188S.) 

1. Patents for Inventions — Infringement. 

Doane and Bugbee patent of March 9, 1880, for spoke-throating machine, 
held, infringed, as to the first threeclaims, bythe spoke-throater manufactured 
by défendant under patents granted him Angust 10, 18b0, and October 11, 1881, 
respectively ; and Locke patent of April 17, 1877, held, not infringed by same. 

2. Same— Anticipation — Evidence. 

Wliere défendant testified to havingconceived, constructed, and publicty used 
the invention prior to the patentées, and was corroborated by numetous wit- 
nesses, but it appeared that each machine he had made before patentées com- 
pleted theirs and placed it on sale had been takeu'to pièces after being tested, 
and before being put on sale, or used otherwise tban for the purpose of test- 
ing, and that he only commenced the construction of the first machine placed 
on sale by him after the patentées had comp.eted their machine, satisfactorily 
tested it, and placed it in their ware-ruom: held, that anticipation was not 
established, and decree for complainant ordered. 

3. Same — Costs — BillDismisskd as to one Patent and Decree asto Another. 

Costs notawarded eitherparty; the bill being dismissed asto one patent, and 
decree granted as to the other. 

This was a suit for infringement of two patents on spoke-throating 
machines : the first granted Joseph E. Locke, April 17, 1877, No. 
189,635, and af terwards assigned to complainant; the second granted 
complainant, as assignée of William H. Doane and George W. Bug- 
bee, March 9, 1880, No. 225,355. The first three claims of the lat- 
ter patent were charged to be infringed. The answer denied the 
validity and infringement of both, setting up as anticipations various 
earlier patents; also alleging prior public use of the Doane and Bug- 
bee invention by Locke, the patentée of the above-named Locke pat- 
ent, and by the défendant and others. The prior use by Locke relied 
upon consisted in a modification of the machine shown in the Locke 
patent, which was introduced by Locke shortly after the Locke patent 
was granted. This modification appeared to hâve only been tried at 
one test of the machine, which was then set aside and never used 
again, but was produced in évidence. The witnesses stated that the 
purpose of the modification was to reduce friction, and that it was 
not satisfactory. With respect to this use, ît was contended by de- 
fendants that it was a use of the Doane and Bugbee invention with 
sufficient publicity to constitute anticipation. On the part of com- 
plainant it was contended that it was not such a use as suggested to 
Locke or any of the witnesses the opération of the Doane and Bugbee 
patent. 

With respect to the defendant's use, défendant testified to having 
conceived the invention of the Doane and Bugbee patent in April, 
1878, and made a rough sketch upon a board about that time to il- 
lustrate it, exhibiting this Bketch to a person with whom he was talk- 
ing; to hâve commenced, immediately after, the construction of a ma- 
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chine, and to hâve completed it, and publicly operated it, in Septem- 
ber, 1878. A large number of witnesses testified in corroboration of 
défendant, sortie of them fixing their dates by book entries, and those 
who saw the machine operate stating that it operated successfully. 
On cros8-examination it appeared that the machine built in Septem- 
ber was only operated experimentally in the shop where it was built, 
and immediately after, by order of défendant, taken to pièces, the 
patterns burned and the eastîngs melted ; that a drawing of a new 
machine exhibiting, or claimmg to exhibit, the features in controversy 
was made by défendant in October, 1878, and the construction of 
the new machine completed so as to operate in March or April, 1879; 
that thïs machine was also torn to pièces by défendant in April or 
May, 1879, without having been put on sale or into practical use, and 
the construction of a new machine commenced thereafter, the new 
machine being completed about July, 1879, and sold the following 
Decernber. No rebutting witnesses concerning this use were called 
on the part of complainant. 

Doane and Bugbee did not claim to hâve commenced the construc- 
tion of their machine before Decernber, 1878. Their working draw- 
ings were made in January, 1879, and the machine satisfactorily 
tested on or before February 24, 1879, and then placed in the store- 
room, with other machinery, for sale. This particular machine was 
sold in September, 1879; other machines, differing in size, having 
been constructed and sold meantime. It was contended in behalf of 
défendant that the machine made in September, 1878, was only un- 
satisfactory in features other than those in controversy, and that the 
défendant anticipated this invention, both in conception and actual 
construction and public use. In behalf of complainant it was con- 
tended that whatever défendant did priorto the summer of 1879 was 
unsuccessful experiment; that this was sufficiently shown by the fact 
that défendant himself had torn his successive machines to pièces 
after iiaving tested them; that, to defeat a patent by a prior use, it 
was necessary it should be a use of such character as to exhibit the in- 
vention as complète and practically operative, while the uses of de- 
fendant exhibited the contrary; that the failure of thèse machines 
tended to show that they did not possess the features attributed to 
them by the witnesses, whose memories were refreshed by association 
with défendant, by a model introduced in testimony made after the 
litigation commenced, and by familiarity with defendant's subséquent 
machines; and that the fact that défendant, when his application for 
patent (which originally claimed the subject-matter in controversy) 
was rejected on the Doane and Bugbee patent, did iiot claim priority 
or seek an interférence, tended strongly to show that he did not at 
that time consider himself to hâve made the invention substantially 
earlier than the date of their application. 

Parkinson é Parkinson, for plaintifï. 

Duell é Hey, for défendant. 
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Blatchford, Justice. The claim of the Locke patent is a ciaim to 
a combination of mechanism, and is as follows : 

"The combination of the sliding frame, B, provided with the curved guides, 
&', the pivoted frame, D, the apring, H', the shaf ts, E, and the cutter-heads and 
cutters, F, G, with each other, and with the uprights, C, and the main frame, 
A, substantially as herein shown and described." 

In view of the state of the art, and of the claims made by Locke 
in bis application and rejected, this claim to a combination must be 
construed strictly, and every élément in it must be found in the dé- 
fendante structure to constitute infringement. The spring, H', and 
the slidingframe, B, provided with the curved guides, B', are not found 
in the defendant's machine; nor is any one of them, or any substan- 
tial équivalent for it, found there. 

As to the Doane and Bugbee patent, it is admitted that the first 
three claims of it are infringed, if they are valid. The attempt of 
Locke to make a structure embodying thèse three claims was a mère 
experiment, and was abandoned, and not resumed. It did not con- 
template the use of the spoke as a guiding élément. The machine 
of Doane and Bugbee was completed, and practically and successfully 
worked, prior to February, 24, 1879. The two machines on which 
Allen worked before July, 1879, were neither of them put to any prac- 
tical work, and each of them was destroyed as useless. He did not 
commence till April, 1879, 'the construction of the successful ma- 
chine which he completed. The fact that when Allen applied forhis 
patent, his claims were rejected as anticipated in the Doane and Biz- 
bee patent, and he did not apply for an interférence, is of weight to 
show that he did not then claim priority to Doane and Bugbee, be- 
cause he accepted a patent without the rejected claims. 

There must be a decree dismissing the bill as to the Locke patent, 
and awarding an injunction and an account of profits and damages 
as to the first three claims of the Doane and Bugbee patent, without 
costs to either party tô and including the hearing. The question of 
subséquent costs is reserved. 



Hâtes ». Bickelhotjpt, Jr., and another. 

(Circuit Court, S. D. Neva York. June 16, 1885.) 

Patents for Inventions — Estoppel — Principal and Agent. 

A servant or agent sued separately for infringing a patent is not bound by a 
former décision against his principal upon the question of the validity of the 
patent. 

In Equity. 

Livingston Gifford, for plaintiff. 

Sanford H. Steele, for défendants. ' ■ ' ' 
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Wheeler, J. This cause has been heard on a motion for a pre- 
liminary injunction. The défendants appear to hâve been servants 
or agents of George Bickelhoupt, Sr., in doing what was adjudged to 
be an infringement of the same claim of the same patent, — claim 2 of 
reissue 8,688, — in controversy hère. 21 Fed. Eep. 567; 23 Fed. Eep. 
183. It is urgedthat the adjudication there binds them hère, and that 
they are not entitled to be heard hère as to the validity or scope of 
the claim, nor as to whether what is the same as was there held to 
be an infringement is so. It is true, probably, that the décision 
there reached bound them as the servants or agents of that défend- 
ant as to what was then adjudged, and that they might hâve been 
proceeded with for contempt for any continuation in doing what was 
then enjoined, without having become or been made parties to the 
suit any further than they were. They might hâve been made, or on 
their own motion hâve become, parties to the suit, so that whatever 
was adjudged in it would hâve bound them. But they were not 
made actual parties to the suit, and were mot called upon to litigate 
the questions involved in it, and did not voluntarily become parties 
to it, so as to be bound by such adjudication as might be had in it 
aB parties to suits are bound. They were bound only through their 
relation to their employer or principal, and the decree and injunc- 
tion would only affeet them through him, and could only be applied 
to them through him. This is a new suit against them acting in 
their own right for what is claimed to be a new infringement. They 
appear to be entitled to make any défense that any one charged with 
infringement would be. 

This claim was held to be valid upon the authority of Hayes v. 
Bockel, 11 Fed. Eep. 87. It was intended to follow Hayes v. Seton, 
12 Fed. Eep. 120, and Hayes v. Dayton, 20 Fed. Eep.' 690, as far 
as they went in determining the question of infringement. What 
was before the courts, respectively, in those cases was not shown, 
but has, to some extent, been shown now. It appears now that by 
mistake or otherwise the letters upon that part of plaintiff's Exhibit 
No. 5 referred to in Hayes v. Bockel, showing the patented invention, 
were misplaced so as to make the invention appear to be différent 
from what it really was, and more différent from Dench's patent, 
with which it was compared, than it really was. It also appears that 
what was held not to be an infringement in Hayes v. Seton and 
Hayes v. Dayton was very similar to what is now claimed to be an 
infringement. And it is suggested that some of thèse questions are 
likely to be reheard before the judge who rendered those décisions. 
Thèse considérations throw sufficient doubt about the propriety of an 
injunction in this case to appear to warrant continuing this motion 
to final hearing. 

Motion continued to hearing. 
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Parker, Trustée, v. McKee and another. 

(Circuit Court, S. D. New York. June 17,- 1885.) 

1. Patents for Inventions — Infringbment — Injunction. 

Parker v. Stow, 23 Fed. Rep. foltowed, and preliminary injunction granted. 

2. Samh — Infbingkmbnt by Partner. 

Wliere a member of a flrm alleged to be infringing a patent was formerly a 
part owner of the patent, lie will be estopped from denying its validity, unless 
it is shown that the conveyance of his title to the plaintif! was wholly wiihout 
considération. 

In Equity. 

W. G. Strawbrldge, for plaintiff. 

Walter D. Edmonds, for défendants. 

Wheeler, J. This motion for a preliminary injunction cannot be 
denied without overruling, in effect, Parker v. Stow, 23 J?ed. Kep. 
252, and Parker v. Montpelier Carriage Go. Id. 8S6, which followed 
that décision. There are alleged anticipating devices put into this 
case which were not in either of those cases, but none of them is any 
nearerlike the patented invention than some that were in those cases 
and considered, nor any nearer like it than long and well known chaise 
and carriage tops are. A point is made that the first reissue nar- 
rowed the patent by making the locking device a necessary part of 
it, and that the second reissue, although it only restored the original, 
broadened the second reissue to cover this infringement, and that 
what was surrendered of the original to obtain the first reissue could 
not lawfully be so reclaimed in the second. A eomparison of the 
claims of the original with those of the first reissue shows that there 
was nothing covered by the former which was not included in the 
latter. Therefore nothing appears to hâve been abandoned by sur- 
rendering the original and taking that reissue, and it is not necessary 
to consider in this view what the elïect would hâve been if there had 
been such an abandonment. 

There is a strong reason for maintaining the validity of the patent 
in this case that did not exist in either of those cases, and that is that 
one of the défendants, who are a firm doing the business that in- 
fringes, was once an owner in the patent, and his title lias passed to 
the plaintiff as a title to a valid patent. It is admitted that such a 
conveyance upon a valuable considération would estop him from de- 
nying the validity of the patent, but it is urged that this conveyance 
was without considération, and that therefore it does not work any 
estoppel. It does not appear, however, so far as lias been noticed, 
that the conveyance of his interest was entirely without considération, 
and the presumption would seem to be that it was upon considération, 
and that the estoppel should follow. But the plaintiff appears to 
be entitled to an injunction independently of this ground. Motion 
granted. 
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The Adèle Thackeka, Etc. 
(District Court, S. D. New Fork. August 6, 1885.) 

1. Jettison —Goods Valuei.ess in Their Situation. 

To recover contribution for jettison the sacrifice must be voluntary ; if tte 
goods hâve, through a sea péril, become practically irrecoverable and value- 
less, subsequently cutting them loose will nol. sustain a claira for contribution. 

2. &AME— L/UMBER WASHED OVERBOARD — LASHINGS CUT. 

Where lumber on deck was partly washed overboard in a gale, but more or 
less of it remained attaebed to the vessel by its lashings, wbich were afterwards 
eut loose, held, upon the évidence, that bifore the lashings were eut the lumber 
was practically lost by a sea péril ; that it was of no pecuniary value in its theu 
condition, and afforded no just claîm for contribution as for jettison. 

3. CHARTER-PARrY — BUBSKQUENT CHANGE OF MASTER, WHEN VaLID. 

Under a charter-party executed by the master, who is described therein as 
" pai ty of the first part," which contains no express statement or covenant that 
he shall sail as master for the contemphited voyage, there is no imphed war- 
•ranty to that effect, when the évidence does not sliow that thé master's Per- 
sonal services were oneof the inducements tothi; contract. //eM,therefore, that 
in such a case the subséquent appointment of a tiew and compétent master for 
the voyage, without notice to the charterer, did not affect the obligations of 
the contract. 

In Admiralty. 

E. D. McCurthy, for libelants. 

Jas. K. H ill, Wing é Shoudy, for claimants. 

Beown, J. This libel was filed to recover some $1,800, the share 
of the schooner and freight towards contribution for an alleged jetti- 
son of lumber during a voyage of the Adèle Thackera, in November, 
1883, from Brunswick, Georgia, to New York. Upon the trial an 
amendaient of the libel was allowed so as to include an independent 
claim for the loss of the lumber, on the ground that the master named 
in the charter had put the vessel on this voyage in charge of the mate. 
The schooner took a part of the lumber on deck, as customary, and 
sailed from Brunswick on November 9th. On the 13th the entry in 
her log shows that she enconntered heavy weather.. The entry reads 
as follows: "At 4 a. m. tremendous high cross-sea; vessel shipped 
much water. At 5 a. m. deck-load started, and went off down to the 
rail ; got f ouled up in running gear ; had to eut gear and deck-load 
lashings to let it get clear. * * * The wind afterwards moder- 
ated, but again became a gale on the 14th." The log of that date 
contains the following: "At 5 a. m. blowing a gale from W. S. W. 
What lumber was left on deck got adrift, and with hard work kept it 
from breaking our pumps, while sea after sea washed it overboard. 
Some we had to eut to get clear of rigging. * * * 15th. At 6 p. 
m. everything movable gone from deck." The vessel arrived at New 
York on the 23d. The protest sworn to the same day runs in nearly 
the same words : "November 13th, 4 a. m. Tremendous high cross-sea 
running; vessel laboring hard and straining badly. 5 a. m. shipped 
an immense sea, which started the deck-load adrift ; got f ouled up in 
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our running gear; was obliged to eut our deck-load lashings, and lèt 
it go clear; lost load down to rails." 

Upon the trial the acting master, Connell, and the first mate, both 
testified that tbere were but a few sticks that were fouled with tbe 
running gear, and which, from swinging back and fortb, had to be 
eut, and that ail the rest was washed overboard and lost. Counsel 
for the libelant urge that this testimony is so clearly contrary to the 
statements of the log and protest that it should not be credited. 

Without considering the question whether the jettison of the deck- 
load, though shipped in accordance with the custom, gives rise to a 
claim for contribution, (see Macl. Law Shipp.*668; 1 Pars. Shipp. & 
Adm. 353, 354; Cram v. Aiken, 13 Me. 229; Hazleton v. Manhattan 
Ins. Co. 12 Fed. Eep. 159,) to constitute such a claim, the jettison 
must hâve been a voluntary sacrifice. 1 Pars. Shipp. & Adm. 346- 
351. If the lumber, in the condition which it had corne to occupy 
through a péril of the seas, at the moment when the cutting of the 
lashings took place, was practically irrecoverable and of no value, 
then the cutting of the lashings, which was the only voluntary act, 
did not properly cause the loss of the lumber. Practically it was lost 
already. The cutting of the lashings did not cause the loss of any- 
thing having then any value, and hence would not be a ground of 
claim. Stev. Av. 15; Nickerson v. Tyson, 8 Mass. 467; Johnson v. 
Chapman, 19 C. B. (N. S.) 563; Shepherd v. Kottgen, 2 C. P. Div. 585, 
(C. A.) 

The language of the log and of the protest give no support to the 
belief, in the face of the testimony, that anything, except a few sticks 
not already washed overboard, was eut away. It is not crédible, in- 
deed, that one-third of the deck-load, which was above the rail, could 
actually hang overboard and remain along-side for any considérable 
time by such lashings. I conclude, therefore, that the apparent dis- 
crepancy between the log and the testimony arises from the very brief 
and ambiguous form of the entries. The mate testified that he eut 
away but one lashing, and that that was what he meant was eut loose; 
not that the deck-load was eut loose. But even if the whole deck-load 
were hanging overboard after it had "gone off," as the log says," down 
to the rail," I must deem it, in that position, practically irrecoverable 
and valueless, and not a ground of claim as for a voluntary jettison 
upon the subséquent cutting of the lashings. The question is fully 
discussed in Shepherd v. Kottgen, supra. 

Upon the second ground of claim I ara also satisfied that the libel- 
ant is not entitled to reeover. The charter-party is dated September 
27th. It purports to be made between J. P. Kinney, master, of the 
first part, and the libelants, of the second part. It agrées to freight 
and charter the vessel, then in New York, for a voyage from Bruns- 
wick to New York. There is no covenant that Kinney shall be the mas- 
ter for the voyage, nor any statement as towho shall sail as master; 
but only that the vessel shall be "tight, staunch, strong, and in every 
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■way fitted for the voyage." Kinney wasnot previonsly known to the 
charterer, and it is clear that thepersonal services of Kinney as mas- 
ter were not an inducement to the contract. The description of "Kin- 
ney, master," as the"party of the first part," is not a warranty that 
he shall sail as master on the voyage referred to, but only that he 
was master at that time and compétent to make the contract. The 
case is therefore the same in effect as if the owners had been the 
persons named as parties of the first part, with no mention of the 
master's name; and, in that case, it is clear that a change of master 
by the owners after the charter was signed would not hâve been a 
breach of any express or implied warranty. By the French Code de 
Commerce, § 273, it is required that the master'B name shall be stated 
in the charter. Nevertheless, even under such a requirement of law, 
it is held by the French courts that unless the personal services of 
the master named were an inducement to the contract, a change of 
master before sailing does not entitle the charterer to rescind the con- 
tract. 1 Valroger, Comm. du Code de Com. § 286 ; 2 Valroger, Comm. 
du Code de Com. § 679. 

Much stronger is the case for the owners where there is no law re- 
quiring any statement of the master's name, and where the usual form 
of charter-parties does not embrace any such statement. See Macl. 
Law Shipp. 360. The former mate of the vessel was, in this case, 
duly appointed captain for this voyage. He signed the bill of lading 
for the lumber as master, and he is described as "master" in it. He 
was master for this voyage, and the évidence is that he was fully com- 
pétent. 

I cannot sustain the libel on either ground, and there must be judg- 
ment for the défendant, with costs. 



Beown ». Hicks. 

(Circuit Court, D. Massachusetts. August 26, 1885.) 

Mastbb— Whalino Voyage— Agiîeemksit — Recaiijng Vessei/— Damages. 
B. entered into an agreement with the agent of the bark Andrew Hicks, 
" to proceed from the port of New Bedford to Mahe, Seychelles islands, by 
steamer, and on his arrivai there to take charge as master of the bark Andrew 
Hicks, and perform a whaling voyage in said bark not exceeding three years in 
duration, and return with said bark to the port of New Bedford," and the 
agent agreed to pay hira " the one-fifteenth lay or share of the net proceeds of 
the cargo obtained by said bark during the term of his service as master 
tnereof." The voyage not proving successful, the agent recalled the bark be- 
fore the expiration of three years. Held, that the contract should be construed 
to mean that the voyage was to last three years unless its purpose was accom- 
plished within a shorter period, and that B. was entitled to recover damages 
for a breach of the agreement under the circumstances of this case. 
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2. Same— Profits in Lieu of Wages— Partnership. 

Where the master of a ship contracta to receive a certain proportion of the 
profitB of the voyage ia lieu of wages, this does not constitute him a partner 
with the owner. 

Admiralty Appeal. See 8 Fed. Eep. 155. 

W. C. Parker, for appellant, Boswell Brown. 

W. H. Cobb, for appellee, Andrew Hicks. 

Colt, J. This is a libel in personam brought by the master of the 
bark Andrew Hicks against the owner for an alleged bieach of con- 
tract. The libelant shipped as master under the following agreement 
between hiinself and the respondent : 

"ThiS agreement, made this day by and between Andrew Hicks, agent of 
bark Andrew Hicks, of Westport, state of Massachusetts, and Koswell Brown, 
of Fairhaven, state aforesaid, master mariner, witnesseth: that the said Ros- 
^vell Brown hereby agrées to proceed from the port of New Bedford to Malie, 
Jseychelles islands, by steamer, and on his arrivai there to take charge, as 
master, of the bark Andrew Hicks, and perform a whaling voyage in said 
bark not exceeding three years in duration, and return with said bark to the 
port of New Bedford. For and in considération of said services as master the 
said Andrew Hicks, agent, hereby agrées to pay the said Brown the one-fif- 
teenth lay or share of the net proceeds of the cargo obtained by said bark dur- 
ing the terni of his service as master thereof." 

On August 31, 1877, the libelant left New Bedford for Mahe, and 
on December 15th he took charge of the vessel. January 10, 1878, 
lie went to sea and returned to Mahe, February 3d, when the second 
mate was discharged. February 14th, he went to sea again, cruising 
off Mahe banks, and returned a few days afterwards to Mahe to get 
désertera. On February 23d, when ready for sea again, Samson, 
the first mate, refused to go, and was discharged. The vessel put to 
sea on March 4th, and cruised until July 29th, when she arrived at 
Helena. On July 30th she started for New Bedford, arriving Octo- 
ber 19th. On February 24, 1878, the libelant wrote to the agent as 
follows: 

"I hâve decided to make St. Helena my next port. Shall be there by the 
last of July, when I shall expect to hear from you. I should say, if I might 
be allowed to suggest, that you send me both a mate and a second mate, al- 
though I can get along very well with Murray for second mate; the difflculty 
will be to get some one to fill his place. * * * I feel that it is absolutely 
necessary for the benefi t of the voyage that a mate should be sent out. It is pos- 
sible I may get a verygood man at St. Helena to take Murray's place, although 
I thinkit would bethe botter plan to send a man, providingyou hâve a chance 
to send them direct to St. Helena by a sailing vessel. * . * * I might al- 
mostsay.two monthsand a half Ihave had nothing but vexations and trials. 
Just as I thought 1 had everything fixed for the next six months, Samsou 
gives up. By this circumstance everything is reversed at once." 

On receipt of this letter the respondent, after making inquiries 
with a view to getting men to go out and join the Vessel, and not 
finding any one he deemed suitable, consulted with his co-owners, 
and ail agreed it was best to order the vessel home. He accordingly, 
on April 25, wrote to the master that he wished the vessel to proceed 
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directly home, as he thought it best for ail concernée!. This letter 
was received July 29, and on the same dav the libelant wrote the re- 
spondent : 

"I very reluctantly comply with your request; your views may be right to 
a certain extent, as I a m situated now, for we bave seen sperm whales three 
tirnes since we left Mahe banks, but taken no oil. I believe if we had been 
properly manned we should hâve made a good show, although the chances 
were not the best. * * * But as you think it best for ail concerned that 
theship shall return to New Bedford direct. T will brina her Dhere as fast as 
wind and weather will permit." 

Under thèse circumstances can the libelant recover damages? 

The eontract was to perform a whaling voyage not exceeding three 
years in duration. A eontract to perforai a whaling voyage is a eon- 
tract to cruise for whales and obtain a cargo of oil, if it can be done 
within the period prescribed. It does not mean a voyage to the whal- 
ing grounds and return. According to the size of the vessel, it may 
take three or rive years to obtain a cargo. It is necessary that there 
should be some limit as to time, otherwise the ship might be kept 
away from home indefinitely. We think the fair interprétation of the 
eontract is that the voyage was to last three years, unless its purpose 
was accomplished within a shorter period. The owner may hâve a 
right to recall the vessel and terminate the voyage at any time within 
the three years, or before the purpose of the voyage is accomplished; 
but, if he does this, he must show proper cause, or he should be held 
liable upon his eontract with the master. Parsons v. Terry, 1 Low. 60. 

The relation of the libelant to the owner was not that of partner- 
ship, but of servant and master. Where the master of a ship con- 
tracts to receive a certain proportion of the profits in lieu of wages, 
this does not constitute him a partner with the owner. "There is no 
pretense, therefore, for saying that the captain was a partner because 
his wages were to be regulated and paid by référence to a cal: 'dation 
on the profits of the adventure," says Lord Ellenborough ir> Mair v. 
Glennie, 4 Maule & S. 240. See, also, 2 Pars. Shipp, & Adm. 57; 
Story, Partn. § 42; Baxter v. Rodman, 3 Pick. 435; Parsons v. Terry, 
1 Low. 60. 

A termination of the voyage by the owner, under the circumstances 
presented in this case, would not, in our opinion, prevent the master 
from claiming damages for breach of eontract. It was the duty of 
the owner to provide the ship with an outût suitable for the success- 
ful prqsecution of the voyage, and while he might conclude it was best 
to terminate the voyage, because he believed it would prove unsuc- 
cessful, yet this would not relieve him from his eontract unless the 
master was to blâme. We fail to discover any fault on the part of 
the master, nor does the respondent seek to charge him with blâme, 
but takes the position that it was best for ail parties in interest that 
the voyage should end. « 

We think the libelant is entitled to damages, and that the measure 
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of damages is the sum which his lay would probably hâve amôunted 
to, calculated upon the basis of the average catch of vessels on the 
ground from the time the libelant received directions to proceed home 
to the expiration of the three years, deducting the time it would take 
for the return voyage to New Bedford. Parsons v. Terry, 1 Low. 60. 
The decree of the 'district court is reversed. 



The Lorenzo D. Baker. 

Il)istrie h Court, D. Massachusetts. Au çust 12, 1885.) 

Collision— Btbam-Ship— Schooneb — Fog— Speed— Capb Cod. 

On examinât ion of the évidence in this case, held, that the steam-ship was not 
going at an immoderate speed at the time of the collision with the schooner, 
and that the libel should be dismissed, but without costs. 

In Admiralty. 

J. C. Dodge é Sons, for libelant. 

G. T. Russell, Jr., and Geo. A. King, for claimant. 

Nelson, J. This collision between the schooner Dresden and the 
steam-ship Lorenzo D. Baker happened in a thick fog, some 15 miles 
off the coast of Cape Cod, between Highland and Nauset lights, on 
the morning of the eleventh of September, 1884. At and for some 
time before the collision the fog was so dense that a vessel could not 
be seen more than a hundred yards off. The Dresden was on a voyage 
from Shulee, Nova Scotia, to New York, with a cargo of piles. She was 
close-hauled on the wind, on the starboard tack, with the wind mod- 
erato from S. E. by S., her course being about due east. The steam- 
ship Lorenzo D. Baker was on a voyage from Port Antonio, Jamaica, 
to Boston, with a cargo of fruit. She sailed from Port Antonio on 
September 3d. On the evening of September lOth she encountered 
thick fog. Up to that time her speed during the voyage, under both 
steam and sail, had been some eight or nine knots. As she entered the 
fog her sails were taken in, and she was slowed to one bell, and she 
continued to run at that reduced rate during the night, but stopping 
every half hour to sound. Her last sounding before the collision was 
taken about 20 minutes after 6 o'clock of the morning of the llth. 
Before she had again fully recovered her ordinary half-speed, the Dres- 
den was seen over her port bow, moving directly across her bow. Her 
engines were instantly reversed at full speed, and her wheel put hard 
to port. This saved the Dresden from being run down, but did not 
prevent a collision. She struck the steamer at about right angles, 
end on, on the port side, near the fore-rigging. The Dresden was 
badly damaged. The Baker suffered no injury. No fog-horn was 
heard on the steamer from the Dresden. The only fault attributed 
to the steamer' was that she was not going at a moderate speed. 
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TJpon the foregoing facts, winch are admitted or clearly proved, T 
am uuable to corne to the conclusion that the Baker's rate of speed 
was immoderate. She conld not hâve beén going more than four or 
five miles an hour; hardly f aster than a fast walk on land. Undoubt- 
edly, to those on the schooner, she seemed to be coming on with great 
velocity. But their view of her was but for a moment before the crash, 
and, in the excitement caused by the impending calamity, they were in 
no condition to form an accurate and reliable judgment. The steamer 
was not bound to lie to, or corne to an anchor. Her duty was to keep 
a good lookout, and to move slowly, both of which she did. The Johns 
Hopkins, 13 Ped. Bep. 185. 

In considering the case, I hâve rejected the évidence of the chief 
engineer and assistant engineer of the Baker. They were called by 
the libelants, and testified that the steamer's engines were out of or- 
der and could not be reversed promptly, and were not moving back- 
ward at the time of the collision. They hâve since left the employ- 
ment of the claimants. Their hostility to the claimants was apparent, 
and sufficient, in my judgment, to throw discrédit on their statements. 
I hâve no doubt, from the other évidence in the case, that the order to 
reverse was given, and was promptly and successfully obeyed. 

Having decided that the steamer was without blâme, it is unneces- 
sary to consider the faults alleged by the steamer against the Dres- 
den, — that she changea her course, and failed to sound a sufficient 
fog-horn. Under the circumatances, I do not think the claimants 
ought to recover costs. 

Libel dismissed, without costs. 



WlLSON V. BoYAL ExCHAHGE SHIPPING Co. 1 

(District Court, E. D. New York. December 31, 1884.) 

CAitniERs of Goods by Wateb — Bill of Ladtng — Kbfusal to Receive Goods 
—Duty of Shif. 

Where the person to whom goods named in a bill of lading are to be deliv- 
ered refuses to receive them, the only duty altaching to the ship is to keep the 
gooda for their owner. ■ 

In Admiralty. Exceptions to answer. 

The facts in this case were thèse : The libelants were the owners 
of a steamer on which, at the port of Cephalonia, cargo was shipped 
to J. D. Nordlinger, at New York, via London, and through billa of 
lading were issued from Cephalonia to New York. At London the 
libelants' agents took the cargo and transhipped it on the steamer 
Egyptian Monarch, belonging to the respondent, and prepaid the 

1 Reported by R. D. & Wyllys Benedict, of the New York bar. 
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transatlantic freight, under a second bill of lading by wliich the re- 
spondent was to deliver the cargo at New York to the libelants' agents 
there; the plan apparently being that Nordlinger would thereopon re- 
ceive the goods from libelants' agents on his through bills, and pay 
the freight from Oephalonia to London. On arrivai in New York the 
cargo waB delivered to Nordlinger, and the respondent did not collect 
any freight from him. The libel was filed to recover from the re- 
spondent the amount of freight uncollected from Nordlinger. The 
défense as set up in the answer was that stated below in the opinion, 
and that the libelants must first exhaust their remedy against Nord- 
linger. The libelants excepted to the answer as insufficient and im- 
pertinent and irrelevant, etc. 

Foster & Thomson, for libelants. 

Butler, Stillman d Hubbard, for claimants. 

Benedict, J. The answer, to which exception is taken, avers that 
the libelants were notified of the readiness of the steamer to deliver 
the goods mentioned m the bill of lading sued on, and thereupon in- 
formed the owners of the steamer that they, the libelants, were not 
in a position to take the goods, and that Jacob D. Nordlinger was the 
owner of the goods. This was, in légal effect, a refusai on the part 
of the libelants to receive the goods. Upon such refusai the only duty 
attaching to the ship was to keep the goods for the owner. This 
duty they discharged when they delivered the goods to Nordlinger. 

The exceptions to the answer must be overruled and the libel dis- 
missed, unless libelants notice the cause for trial, and pay the costs 
of this hearing within 20 days. 
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Mayoe, Etc., of New Toek v. New Jersey Steam-Boat Tbansp. Co. 

and others. 

[Circuit Court, 8. D. New York. August 20, 1885.) 

1. Removai. of Cause — Necessary Parties — Record — Injunction — Febby 

Franchise. 

In determining the right of removal of an action in equity on the ground of 
résidence in différent states, the résidence of the necessart/ parties ouly will be 
considered. 

2. Samk— Motion to Remand. 

Upon a motion to remand sucn an action before answer, where the averments 
of the complaint are so ambiguous as to make it doubtful whether certain de- 
fendants residing in the same state with the plaintiff are necesmry parties, and 
especially wheie ibère are indications of a design to obstruct removal by the in- 
troduction of additional parties, the averments of the complaint should be rig- 
idly scrutinized, and thewhole record, including the plaintiff'safiidavits, which 
forai a part thereof, be looked at; and if it iherefrom appears probable that 
• sach défendants are not necessary parties, the cause should be retained with- 
out préjudice to subséquent remandiner. should thev aftervvards ancear to be 
necessary parties. 

3. Case Statkd— Piuor Injunction. 

The défendant company was organized in New Jersey to run steam-boatsbe- 
tween Btaten island and New York, touching at several in termediate points in 
New Jersey ; and tbereunderwasoperatmgits business and running the steamer 
D. R. M. The plaintiff claimed tbat this wasa ferry, and wasrun illegally with- 
out plaintiff's Iicense, and brought suit l'or a perpetunl injunction against the 
company, and made parties défendant also the master and engineer of the 
steamer, and the secretary of the company, and one S., who resided in New 
York, and had been enjoined in the state court in a previous suit, but, as was 
alleged, had procured this company to be organized as a scheme for his own 
beneflt, and was operating the fi-rry purporting to be operated by the company. 
The plaintiff's affîdavits showed that S. sedulously avoided ail ostensible and 
ligal connection with the company. Hdd, that no f;ict was stated whereby it 
appeared that the défendant company was not the sole party responsible to 
third persons for its transportation business; that an injunction against the 
company would bind ail its offleers, agents, and employés, and stockholders; 
and as it did not sippear that S. personally owned or controlled directly any 
part of the line, Jield, that the company alone was a necessary party, and that 
thecause should notât présent be remnnded. 'Whether theorganizationof the 
new company by S. was in contempt of the prier injunction, quwe. 

In Eqnity. 

J. J. Townsend and W. W. Macfarland, for the motion. 

C. C. Beaman, opposed. 

Brown, J. The bill of complaint in this case was filed in the su- 
perior court of the city of New York to obtain an injunction perpetu- 
ally restraining the défendants from running the steam-boat D. E. 
Martin, or any other vessel, as a ferry, from pier 18, New York, to 
Staten Island, without first taking out a Iicense from the complainant. 
After the service of the complaint, and of several affidavits upon which 
a motion was noticed to obtain an injunction pendente lite, the trans- 
portation company removed the cause to this court. The pétition of 
removal sets forth that of the flve individual défendants three are 
citizens of New Jersey, and that the transportation company is also 
a citizen of New Jersey; that the complainant is a citizen of New 
v.24F,no.l5 — 52 
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York ; and that the other défendants, Starin and Carroll, though citi- 
zena of New York, are étrangers to the controversy. The complaint 
also states that the défendant company is a corporation legally or- 
ganized under the statutes of New Jersey. The pétition further al- 
lèges that the défendant company is engaged in navigating the steamer 
D. E. Martin between numerous points in New Jersey and Staten 
island, and New York city ; and that three of the défendants, Storey, 
Clark, and Belknap, are the agents and employés of the company, 
and hâve no other interest therein; and that there is in said suit a 
controversy which is wholly between the complainant, a citizen of 
New York, and the said transportation company, a citizen of New 
Jersey. Upon thèse grounds a removal was had to this court, and 
the complainant now moves to remand, upon the ground that upon 
the pétition and the record the removal was unauthorized. 

1. I am unable to sustain the removal upon the ground alleged 
that there is more than one controversy in the cause, because the 
complaint demands an "account of the sums of money received by 
the défendants, or any or either of them, from operating said ferry, 
and that they pay the same to the complainant." The cause of ac- 
tion, viz., to restrain the running of the ferry, is one and indivisible, 
though many persons may be engaged in the enterprise. The com- 
plaint, in gênerai terms, charges that it is run by the défendants. 
The account demanded from each is a mère incident to the principal 
relief, and does constitute a several controversy, as in the cases of 
Boyd v. OUI, 21 Blatchf. 543, S. C. 19 Fed. Eep. 145, and Langdon 
v. Fogg, 21 Blatchf. 392, S. C. 18 Fed. Rep. 5, where the cause of 
action itself was joint and several. On this point, also, the décision 
of the circuit judge in the case of Mayor v. Independent Steam-boat 
Co. 21 Fed. Eep. 593, is strictly in point, and must be held to be 
controlling. 

2. On other grounds, however, I think it would be improper to re- 
mand the cause at this time. Where the cause is removed on the 
ground of diverse citizenship, the court regards the citizenship of the 
necessary parties only. Thus, in the leading case of Hyde v. Ruble, 
104 U. S. 409, the suprême court say: 

"To entitle to removal, etc., there must be a separate and distinct cause 
of action, in respect to which ail the necessary parties on one sideare citizens 
of différent states from those on the other." See, also, Bamey v. Latham, 
103 U. S. 211. 

And in suits for injunctions against corporations it bas been re- 
peatedly. held that the résidence of the président or directors, who 
hâve been made co-defendant3 in the same state with the plaintiff, 
does not bar the corporation^ right of removal to which it would be 
otherwise entitled, since the corporation is the only necessary and 
substantial litigant. Pond v. Sibley, 1 Fed. Eep. 129; Hatchv. Chi- 
cago, R. I. d P. R. Co. 6 Blatchf. 114. 

The practice in equity is so flexible as respects the joinder of par- 
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ties défendant that it is neeessary to examine the record to détermine, 
so far as possible, who are the substantial litigants; or, in the words of 
the suprême court in Barney t. Latham, supra, who are the "indispen- 
sable parties" to the controversy presented by the complaint, and to the 
substantial relief sought. The subject of the controversy is plainly the 
running of the so-called ferry by the use of the steam-boat D. E. Martin, 
which the complainant allèges is run as a ferry without the neeessary 
license. The contention of the défendant company is that it is engaged 
in the business of interstate transportation, for which no license from 
the complainant is neeessary. It is manifest that the only neeessary 
parties défendant to sueh a controversy are the persons having the 
légal control and responsibility of the enterprise. A decree against 
them binds their servants, agents, and officers; and where a corpora- 
tion is the principal, no amount of mère pecuniary interest in the 
corporation by an individual Btoekholder will make him a neeessary 
or indispensable party. Barney v. Latham, supra. The complaint 
upon its face discloses that some of the individual défendants are not 
neeessary parties. It states that the défendant Clark is master, and 
the défendant Belknap is engineer, of the steam-boat D. E. Martin, 
which is alleged to be unlawfully run as a ferry without the complain- 
ant's license. No other connection on their part with the alleged 
ferry is stated. Thèse statements of the complaint itself show that 
those défendants are not principals. The record elsewhere shows that 
they are in the employ of the transportation company as mère serv- 
ants and agents, and hence not substantial parties to the litigation. 
When, therefore, the complaint allèges, as it aoesin the fourth para- 
graph, "that the défendants are now running the steam-boat D. E. 
Martin" as a ferry-boat, etc., and "thereby intercept and unlawfully 
appropriate profits, rents, and ferriage fées belonging to the plain- 
tiffs," it is plain that this allégation cannot be held tobe an averment 
that the défendants are ail joint principals in the business. Again, 
as respects the défendants Storey and Carroll, the only allégations of 
the complaint are that they are "engaged and interested in operating 
the ferry, * * * not only in their own interest, but in the in- 
terest and under the control of the défendant John H. Starin." Of 
Starin it is alleged that he "is, in fact, the owner' of the D. E. Mar- 
tin, * * * and the person through whose instrumentality and 
in whose interest the transportation company, défendant, was organ- 
ized and incorporated," and that said company "is a scheme devised 
by him for his own personal business and benefit, and that he is 
really the person now actually operating the ferry herein referred to, 
purporting to be operated by the said New Jersey Steam-boat Transpor- 
tation Company." 

Thèse are ail the averments of the complaint touching the char- 
acter of the parties défendant. From thèse averments it is manifest 
that the apparent and only ostensible principal is the défendant cor- 
poration. The complainant's affidavits, which forai a part of the rec- 
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ord, make this f act still elearer. They show that the corporation waB 
organized and incorporated for this very purpose ; that it is carrying 
on this business in the ordinary way; that the corporation, and not 
Starin, is the owner of the D. B. Martin; and that Storey is its secre- 
tary and treasurer. It is clear, therefore, that the défendant Starin 
is the only défendant, besides the corporation, concerning whom, upon 
the record, there can be any doubt that lie is an unnecessary party. 
But even as respects Starin, the fair inference from the whole record 
is that neitoer in law nor in equity does he stand in the attitude of 
a responsible operator of this ferry; and that the complaint does not 
mean to make any such averment. He rnay, and doubtless does, 
hâve a warm personal interest in the success of the enterprise; he 
may own, indirectly, a large part, or even the whole, of the stock of 
the corporation; he may thereby possibly influence and direct the 
élection of its officers, and in that sensé be said to be "actually oper- 
ating the ferry;" but unles3 he is directly and legally responsible 
personally for the running of the alleged ferry in other ways than 
thèse, he is not a necessary party to this suit. Such relations as 
those described are ail indirect, as regards the complainant. Bvery 
corporation must hâve its stockholders, its officers, and its managers. 
Whether thèse are few or many, and whether its business through 
them. be controlled by one man or by many, is wholly immaterial. 
The corporation, so long as it is in the possession and management 
of its business affairs, is the only party directly responsible, and the 
only party necessary to a suit like this. If it appeared from the 
complaint, or from the whole record, that the business sought to be 
enjoined was carried on jointly by several défendants or companies, 
each of whom was the légal owner and in control of one of the dif- 
férent parts of the same gênerai enterprise, and was the party di- 
rectly responsible for that part of it, ail such persons or companies 
might be necessary parties. Such was, perhaps, the case of Mayor 
v. Independent Steam-boat Go., supra, as presented by the record, where 
two other corporations were proprietors of the steam-boats engaged 
in the enterprise complained of . 

In this case no such joint enterprise is alleged. Carefully scruti- 
nized, the averments of the complaint above quoted state nothing be- 
yond such relations as an individual may lawf ully hold to a corpora- 
tion, without in any way affecting its own sole responsibility to other 
persons for its business affairs. It is immaterial by whose "instru- 
mentality" a corporation is organized if it be done legally. The law- 
fulness of its business is not impugned, nor its own sole légal respon- 
sibility for its business shifted, by calling it a "scheme" devised for 
one man's individual profit. Profit is the legitimate purpose, and the 
usual purpose, of ail business corporations ; and the averment that 
Mr. Starin is "actually operating the ferry referred to, purporting to 
be operated by the transportation company," states no fact showing 
that Mr. Starin does anything in or about the ferry business outside 
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of legitimate influence over the corporate action through the ofncers 
or stockholders, for which the corporation alone is legally responsible. 
The complaint does not aver that the persons actually employed in 
running the ferry are the servants or agents of Mr. Starin, or that 
they are employed or paid by him, and not by the corporation. The 
contrary appears clear]y from the complainant's affidavits. 

I regard it as obligatory upon the court to scrutinize the complaint 
thus rigidly, and to make no intendments in the complainant's favor 
upon a question of this character, because there are indications in 
the record of an attempt to prevent a trial in the fédéral courts 
through the joinder of défendants in no way necessary to the déter- 
mination of the real issue; and because if the cause were remanded, 
and it should turn out upon the trial that thèse gênerai averments 
of the complaint in regard to Starin and others were not sustained 
in any différent sensé from that above referred to, the cause might 
still proceed to judgment against the corporation in the state court, 
though the individual défendants were clearly shown to be unneees- 
sary parties; and tue corporation would thus be deprived of the right 
to a trial in the fédéral courts, which the United States statute was 
designed to secure to it. On the other hand, should it turn out here- 
after that Mr. Starin has any direct, légal, and responsible relation 
to the running of this ferry, as regards third parties, so as to be a 
necessary party to the litigation, or to the actual controversy pre- 
sented by the pleadings, then this court can, whenever that fact ap- 
pears, remand the cause ; and by the statute it will then become its 
duty to remand it. 

For another reason, also, Mr. Starin would appear to be an unnec- 
essary, if not an improper, party hère, because in the former suit 
against the Independent Steam-boat Company, to which he was a 
party, it appears from the complainant's affidavits that Mr. Starin, 
"by an order of court, was, on or about August 14, 1884, enjoined, at 
the complainant's suit, from operating any ferry between the points 
mentioned in the complaint in this action," and that such order "is 
still in full force and effect." Having already obtained an injunction 
against Mr. Starin, it would seem to be at least wholly unnecessary, 
if not inadmissible, for the complainant to institute another suit 
against him as a substantial litigant to obtain the same relief a sec- 
ond time. The proper remedy against him would be a proceeding 
to punish him for contempt of the order already obtained in the 
former suit. In such a proceeding it might possibly be that the or- 
ganisation of a foreign corporation through his sole "instrumentality" 
to run the ferry he had been enjoined from operating, might be held 
to be a contempt. But that would not make him a necessary party 
to the new suit to enjoin the new corporation that is the proprietor 
of the alleged ferry. The fact that Starin is not proceeded against 
for contempt, but made a co-defendant in a new suit against the new 
.company, shows that he is not made a party hère as the proprietor 
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of the ferry, or as the direct and responsible principal, and that he is 
not intended to be represented as such ; but as a person behind the 
corporation, and therefore a proper party merely, as distinguished 
from a necessary party. Clearly the new suit was instituted because 
the new corporation is lawf ully constituted, and because neither the 
corporation nor its business could be afïected by any proceeding 
merely to punish Mr. Starin for contempt of the former order. Being 
lawfully organized and conducted, it is apparently the sole responsi- 
ble party in this suit. Mr. Starin cannot be made a necessary party 
by any averments of mère interest in, or control over, the corporation 
in légal ways through the stockholders; but only by the averment of 
some acts charging him with the direct légal responsibility for some 
parts, or of the whole, of the ferry business. Where the averments 
of the complaint are so gênerai as to be capable of différent construc- 
tions, it is compétent to examine other parts of the record to see 
what is'the nature and probable character of the suit. The affidavits 
of the complainant show, on the part of Mr. Starin, very sedulous care 
to avoid any légal relations with the présent enterprise. The aver- 
ment of the complaint that Mr. Starin owns the D. E. Martin is dis- 
proved by the complainant's own affidavits, and, as I hâve said, there 
is not a single fact or a single act of Mr. Starin's averred which would 
connect him with the enterprise as a responsible party. The gênerai 
averments of the complaint may ail be true; the alleged influence of 
Mr. Starin, if any, may ail be exerted through the lawf ul stockholders 
or officers of the corporation. The affidavits strongly indicate no other 
acts of his; and upon this view I must hold the transporation company, 
so far as at présent appears, to be the only substantial and responsible 
litigant, and the only necessary party. This is what the pétition for 
removal avers. As this company is a citizen of New Jersey, and the 
complainant a citizen of New York, it follows that, so far as appears 
at présent, the controversy in the sensé of the act of 1875 is wholly 
between citizens of différent states, and the removal in that case may 
be had under either clause of section 2. Mutual Life Ins. Co. v. 
Champlin, 21 Fed. Eep. 85. 
The motion to romand is therefore, for the présent, déniai 
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United States v. MoLAuaHLrN and others. 

(Circuit Court, D. California. August 18, 1885.) 

1. Pbactice — Answer — Exception to Insufficiency of. 

Exceptions to insufficiency of parts or portions of an answer to particular 
allégations of bills in equity are conflned to matters of discovery where the 
complainant is cornpelled to rely on the défendant to prove his case. 

2. Same— Corporations, Infants, Etc. 

Such exceptions do not lie to the answers of corporations, infants, the attor- 
ney gênerai, or when oath to the answer is waived. 

3. Same— Foundation fok. 

The foundation for an exception for insufficiency consista of a sufficient allé- 
gation in the bill, and a sufficient interrogalory based upon it. 

4. Same— Bills of .Discovery. 

Bills of discovery are not sanctioned by prévalent practice, and where dis- 
covery is asked for in a bill for relief, exceptioas to sufflciency of answer will 
not be considered. 

fi. Same — Impertinence. 

The court will only order that mattera clearly impertinent ne strinken ont. 
Where there are hère and there useless or impertineut words, the cuurt will 
remedy it in the adjustment of costs. ' 

In Equity. 

S. G. HUborn, U. S. Atty., and Mich. Mullany, for complainant. 

A. L. Rhodes, for défendants. 

Sawybr, 0. J., (orally.) n the numerous exceptions filed by com- 
plainant to the answer in this case two grounds are specified, — insuffi- 
ciency and impertinence. 

Two classes of insufficiency are recognized in equity practice. The 
first is where the whole answer is alleged to be insufficient to consti- 
tute a défense. In such a case the complainant usually has the case 
set down for argument upon the bill and answer, and the question is 
disposed of in that method. In other cases, exceptions for insuffi- 
ciency are taken as to some particular portion or portions of the an- 
swer, upon the ground that certain allégations of the bill hâve not 
been admitted, or fully and specifically denied, or that the déniai is 
evasive. In such cases the object of the party excepting is to get in 
the answer a full, spécifie, and clear admission or déniai of the allé- 
gations. Exceptions for insufficiency, in respect to such matters, are 
only applicable to matters of discovery where the complainant is corn- 
pelled to rely on the défendant for évidence to prove his case. Such 
an exception will not lie to the answer of a corporation, because the 
answer of a corporation is not évidence; it is not put in under oath, 
but under the seal of the corporation. And for similar reasons an 
exception for insufficiency, as to the answer, to any particular alléga- 
tion of the bill, does not lie where the oath to the answer is waived. 
The same rule applies to the answer of the attorney gênerai, and an- 
swers of infants. 2 Daniell, Ch. Pr. (Ed. 1841,) 879, and note. 

Exceptions for insufficiency, of the class last referred to, can relate 
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only to tîie subject-matter of a bill of discovery, where a party eeeka 
to obtain in the answer évidence from his opponent; and they are es- 
pecially adapted to a System of practice where parties are incom- 
pétent witnesses in their own cases. With relation to such excep- 
tions, Hoffman, in bis 'Master in Chancery," says: 

"The foundation for an exception for insufflciency consists of a sufflcient 
allégation in the bill, and a sufflcient interrogatory based upon it. " 

And it has been held, under tbe old practice, that the gênerai in- 
terrogatory at the end of the bill, requiring the défendant to answer 
as to ail matters alleged in the bill as fully and particularly as though 
specifically interrogated thereupon, is a sumeient interrogatory upon 
which to base an exception. But there must always hâve been, as a 
foundation for such an exception, either that gênerai demand in the 
answer, or a spécifie interrogatory directed to the particular alléga- 
tion of the bill speeified in the exception. In the case of Methodist 
Episcopal Church v. Jacques, 1 Johns. Ch. 75, it was beld that the gên- 
erai interrogatory in the bill is sumeient to base an exception of this 
kind upon. "The mère objection to a further discovery is that the 
bill contains no spécial interrogatories. Tbe bill contains the gên- 
erai interrogatory 'that the défendants may full answer make to ail 
and singular the premises, fully and particularly, as though thesame 
were repeated, and they specially interrogated, paragraph by para- 
graph, with sums, dates, and ail attending circumstances and inci- 
dental transactions.' The question, then, is whetber this be not suf- 
flcient to call for a full and frank disclaimer of the whole subject-mat- 
ter of the bill. And I apprehend the rule on this subject to be that 
it is sumeient to make this gênerai réquisition on the défendant ta 
answer the contents of the bill, and that the interrogating part of the 
bill, by a répétition of the several matters, is not necessary." 

It has also been beld that no exception would lie, except where an 
interrogatory, either spécial or gênerai, like that just quoted, called 
for an answer to the allégations of the bill. The décision cited was 
rendered before the adoption of the equity rules of the suprême court. 
In our présent practice, under the provisions of equity rules 41-43, 
which permit a complainant, if he desires, to file interrogatories and 
prescribe the form to be followed, I apprehend that a gênerai inter- 
rogatory would be insufficient. But however that may be, the bill in 
this case is in no sensé a bill of discovery, excepting so far as ail bills 
in which an answer under oath has not been waived may in a certain 
sensé be regarded as bills of discovery. It contains no gênerai inter- 
rogatory, and no spécifie interrogatory pointing to the matter set forth 
in the exception, and manifestly was not intended as a bill of discov- 
ery, but as purely a bill for relief. Though an answer upon oath is 
not waived, yet no demand in the nature of those which distinguish 
a bill of discovery is made any where in the bill. It is manifestly in- 
tended simply as a bill for relief, the complainants not seeking evi- 
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dence, but intending to rely upon the testimony of witnesses to prove 
their case. 

It is very doubtful whether a pure bill of discovery in an equity suit 
would lie at the présent day. It may be that a discovery might be 
asked for in a bill for relief ; but it is probable that no prudent coun- 
sel, understanding what must be the effect, would at this day file a 
pure bili of discovery, or call for a discovery in a bill for relief, and 
thus unnecessarily give the défendant an advantage which he would 
not otherwise hâve under our présent practice, which enables a com- 
plainant to place the défendant upon the stand and examine him as 
a witness, and thereby obtain his testimony much more judiciously, 
— testimony of a character less prejudicial to his client's interests tban 
it would be were the testimony to corne in the form of a sworn answer, 
strained through the légal cullender of his counsel, and by him shaped 
and shaded in his office at his leisure. Very wisely, I thiuk, the bill 
in the présent case lias been made a bill for relief, not a bill of dis- 
covery. See Slessinger v. Buckingham, 8 Sawy. 4t>9; S. C. 17 Fed. 
Rep. 454. 

In Ex parte Boy à, 105 U. S. 657, the suprême court intimâtes 
that at this day bills of discovery are not only useless, but obsolète, 
and very strongly intimâtes a conformation of the idea which tins 
court has endeavored to impress upon the bar hère; that is to say, 
that the spending of time upon exceptions to answers is useless, and 
such exceptions are usually very much to the disadvantage of the 
party resorting to them. A défendant is often pressed to a direct dé- 
niai which constitutes proof of his case in his own favor, which must 
be overthrown by the testimony of two witnesses, or équivalent proof on 
the part of the complainant. As I hâve intimated, this bill contains 
no allégation looking to a discovery. It merely undertakes to allège 
the grounds of suit and to develop the issues, and manifestly was not 
intended to obtain évidence to prove the issues. 

The first exception is in gênerai language that an allégation of 
complainant's bill of complaint indicated "isnot sufhciently or at ail 
answered, duiied, or admitted in or by said answer." There is in 
the bill no demand for an answer, gênerai or spécifie, upon which 
that exception can rest. The bill is not framed for the purpose of 
procuring évidence, but is evidently for relief merely. I shall there- 
fore overrule that exception, and leave the complainant to make his 
proof in relation to the facts referred to by calling the parties as wit- 
nesses, if he so desires, or by otber documentary évidence, and to ob- 
tain évidence by proceeding in the ordinary course. One of the de- 
fendants is a corporation, to an answer of which, exceptions for in- 
sufficiency, as we hâve seen, do not lie 

The otber exceptions, although some of them refer to matters in the 
answer which are alleged to be impertinent, or refer to particulars in 
which the answer is alleged to be ambiguous or insufficient, are ail 
really exceptions for insufficiency. There is no such term as "am- 
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biguous" known in equity practice with relation to a pleading, except 
in so far as it may be embraced in the term "insufficient." An an- 
swer may be insufficient because it is ambiguous. 

Anotber avéraient contained in thèse exceptions is that the answer 
is, with référence to certain portions of the bill, impertinent. 

In the fourth exception a certain portion of the answer is alleged to 
be impertinent, indefinite, and ambiguous. The only point to that 
exception must be that the allégations referred to are impertinent. 
The .rule as to impertinence is well stated by Justice Story in Story, 
Eq. PI. § 267, as follows : 

"However, in cases of mère impertinence the court will not, because there 
are hère and there a few unneeessary words, treat them as impertinent; for 
the rule is designed to prevent oppression, and is not tobe soconstrued astp 
become itself oppressive. Nor will the court, in cases of alleged imperti- 
nence, order the matter alleged to be impertinent to be struck out, unless in 
cases where the impertinence is very fully and clearly made out; for if it is 
erroneously struck out, the error is irrémédiable; but if it is not struck out, 
the court may set the matter rightin point of costs." 

In a note, attention is called to the language of Mr. Vice-Chancel- 
lor Bruce in the case of Davis v. Cripps, 2 Younge & C. (New Ee- 
ports,) 443 : 

"The court, in cases of impertinence, ought, before expunging the matter 
alleged to be impertinent, to be especially clear that it is such as ought to be 
struck out of the record, for this reason: that the error on one side is irré- 
médiable, on the other, not. If the court strikes it out of therecord, it is gone, 
and the party may then hâve no opportunity of placing it there again; 
whereas, if it is left on the record, and is prolix or oppressive, the court, at 
the hearing of the cause, has povver to set the matter right in point of costs. 
That considération has been alluded to by Lord Eldon in Parker v. Fail- 
lie, [1 Turn. & K. 362, J and other cases. It ought to be clear to démonstration 
that the matter complained of is impertinent before that which, if wrong, is 
irrémédiable, is done." See, also, Attorney Général v. Richards, 6 Beav. 444, 
and Tuoker v. Cheshire R. Co. 1 Fost. (N. II.) 88. 

In my judgment, none of the matter pointed out by the exceptions 
filed in this case is so clearly impertinent as to justify the court in 
striking it out. To go into the question of striking it out might re- 
quire me to pass upon the merits of the case; whereas, unless those 
portion? oi the answer referred to in the exceptions are clearly im- 
pertinent, they ought not to be stricken out until the final hearing, 
when the whole case is before the court, and they can be dealt with 
as justice and the rights of the parties may demand. Whatever may 
be the décision in this suit, the case will undoubtedly go to the su- 
prême court of the United States on appeal ; and if I should be of 
opinion that thèse portions of the answer are impertinent and strike 
them out, the supremi court might be of a différent opinion, and yet, 
if stricken out, the suprême court would hâve no basis upon whicb. to 
finally détermine the question and render a proper decree; and it 
might be necessary to affirm an erroneous décision, because a part 
of the defendant's case is not in the record. 
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I 

The portions of the answer whioh it is most earnestly insïsted are 
impertinent relate to the différent Bteps taken in definitely fixing the 
location of the railroad. I think the setting out of those Bteps in the 
answer is eminently proper. It is assumed that the suprême court, by 
its décision in the Dunmeyer Case, 5 Sup. Ct. Eep. 566, has established 
the law in this regard. Undoubtedly it has settled the law, so far as 
thiB court is concerned. But counsel hâve a right to ask the suprême 
court to modify or amend its décision in that case, or to consider its 
application to a new state of facts. They hâve a right to submit the 
question again to that tribunal ; and if thèse portions of the answer 
be stricken out, there will be no basis upon which to bring thèse 
questions again before the court. Besides, in the case referred to, 
only the case there presented was decided, and the décision is au- 
thoritative only to the extent called for in that case. In that décis- 
ion it is held that the line of the road becomes fixed when it is defi- 
nitely fixed by the company, and a map of the location filed in the 
office of the secretary of the interior. The time of the filing of sueh 
map was sufficient for the purposes of that case. There might be 
found to be a différence in this case. That is to say, the filing of 
the map might be the évidence, and the only évidence, that the sec- 
retary of the interior would act upon in issuing a patent. He would 
require évidence as to the time when the line of the road was defi- 
nitely fixed, in order to justify him in exercising his functions of is- 
suing a patent. That was the question before the court in the Dun- 
meyer Case, and it is a very différent question from the question 
•whether or not some other person has the prior right. The statute 
in no provision requires that a map of a definite location shall be 
filed. It is only a map of the gênerai location that the statute re- 
quires to be filed in the office of the secretary of the interior ; and upon 
the filing of that map ail lands lying within 15 miles on each side of 
the road are reserved from sale, which is a distance of 10 miles wider 
than the extent of the lands granted, giving an opportunity for the 
line of the road to swing at least five miles from the line, as shown 
in the map of gênerai location, and still hâve 10 miles within which 
to fix the limits of the grant. 

On filing the map of gênerai location, under the statute, the lands 
are withdrawn from pre-emption, or from opportunities on the part 
of any one else to acquire rights in them, and that condition of things 
remains until the road is definitely located and built. When it be- 
comes definitely located in fact, — and it is certainly, really, definitely 
located when the road is constructed and finished, — the railroad com- 
pany has performed ail its duties, and its right to the land has be- 
come perfected, I should suppose ; at least, counsel may well so argue, 
and they are entitled to hâve the question determined by the suprême 
court, as well as by this court. Even if the secretary of the interior 
can properly refuse to act upon any other évidence than the filing 
of the map definitely fixing the location, yet this is but a rule adopted 
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for administering the affairs of his office, and the railroad company's 
title might still well be fix.ed and indefeasible before the filing of a 
map of the definite location; and that map might only furnish final 
and conclusive évidence upon which the patent should be issued. 
The right to the land may be perfect before the patent issues, or 
would be issued ; the patent being but the final record, and indisputa- 
ble évidence of the title. The allégations of the answer, then, as to 
the time when the location was made, as well as when the plats of the 
différent portions of the location were. filed, can by no means, in my 
judgment, be stricken out as impertinent. I think those are matters 
which should be left in the answer and open to proof, for considéra- 
tion by this court, and by the suprême court on appeal. Even if I 
should deem such matter impertinent, the suprême court might take 
a différent view, and the parties hère hâve the right to hâve that 
question passed upon on appeal. 

Thèse observations especially refer to the exception which was 
most elaborately argued and most strongly insisted upon; and the 
other exceptions are of similar character. It may be that some few 
words which are excepted to are impertinent, but they are not so 
clearly so, or of such importance, as to justify me in sustaining the 
exceptions. 

The exceptions are therefore overruled, with leave granted to com- 
plainant to file a replication within five days. 



MoWhikter and others v. Halsted and others. 
{Circuit Court, D. New Jersey. August 11, 1885.) 

1. EqUTTT PltACTICE — iNTBTîPI.BADBR. 

Ad interpleader is properly applied for whcre two or more persons severally 
claim the sume thing under différent title, or in separate interests, from an- 
other person, who, not claiming any title or interest therein himself, and not 
linowing to which of the claimants he ought of right to render the debt, is 
either molested by an action hrouglit against him, or fears that he may suffer 
injury from the confîicting claims of the parties. 

2. Same — Injonction to Stay Piîoceedings in State Court. 

Section 720, Iiev. St., expressly prohibits a court of the United States from 
issuing the writ of injunction tostay proceedings in any court of astate, except 
where the injunction may be autho'rized by any law relaling to proceedings in 
bankiuptey. 

In Equity. 

E. L. Price, for complainants. 

McCarter, Williamson é McCarter, for défendants. 

Nixon, J. The firm of Halsted, Haines & Co., carrying on busi- 
ness in the city of New York, and ail the members of which are 
résidents of the state of New York, became embarrassed in their 
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affaira, and on the twelfth of July, 1884, executed and delivered to 
one Lewis May a deed of assignaient for the benefit of their creditors. 
The trust was accepted, and the said May duly qualified and entered 
upon the discharge of bis duties as assignée. Among the list of as- 
sets of said firm appears a debt of $4,917.53, due and owing from the 
firm of McWhirter & Wilson, residing and doing business in Newark, 
in the state of New Jersey. On the same day of the exécution of the 
deed of assignment, to-wit, July 12,- 1884, Deering, Milliken & Co., a 
firm carrying on business in the city of New York, and coraposed of the 
following-named persons : William S. Johnson, residing at Orange, 
in the state of New Jersey ; Seth M. Milliken and Ewen B. Gibbs, 
both residing in the city of New York, and William H. Milliken and 
Joseph E. Blabon, résidents of the state of Maine, — caused a writ of 
foreign attachaient to be issued out of the suprême court of the state 
of New Jersey, claiming to be creditors to a large amount of the said 
firm of Halsted, Haines & Co., directed to the sheriff of the county of 
Essex, and returnable August 6, 1884. By virtue of said writ the said 
sheriff has attached the debt of $4,917.53. On the third day of De- 
cember, 1884, Lewis May, as assignée of Halsted, Haines & Co., 
cotnmenced an action of trespass on the case, in thia court, against 
the said McWhirter & Wilson to recover the said debt, which suit is 
still pending. 

On the twenty-ûrst of January, 1885, McWhirter & Wilson filed 
in this court their bill of interpleader, acknowledging their indebted- 
ness to Halsted, Haines & Co., averring their readiness and willing- 
ness to pay the same to whomsoever should be determined to be the 
proper party, alleging that the said assignée elaimed that he was en- 
titled to the money by virtue of the deed of assignment from Hal- 
sted, Haines & Co., and the attaching creditors, Deering, Milliken 
& Co., elaimed the amount of said debt by virtue of their writ of at- 
tachaient. The bill contained other averments usual in bills of in- 
terpleader, and prayed that the défendants might be required to in- 
terplead hère and settle their right to said sum of money; that they 
might hâve liberty to pay the money into the court ; and that the said 
Lewis May, assignée, and the said Deering, Milliken & Co., might be 
respectively restrained and enjoined from further proceeding in their 
suits at law. A rule has been taken upon the bill for the défendants 
to show cause why provisional injunctions should not issue. 

We hâve no difficulty about the question whether the admitted facts 
establish a case for a bill of interpleader. The best elementary writers 
say that an interpleader is properly applied where two or more per- 
sons severally claim the same thing under différent title, or in sepa- 
rate interests, from another person, who, not claiming any title or in- 
terest therein himself, and not knowing to which of the claimants he 
ought of right to render the debt, is either molested by an action 
brought against him, or fears that he may sufier injury from the con- 
flicting claims of the parties. Story, Eq. Jur. § 806. That seems to^ 
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be an accurate description of the condition of the complainants in the 
présent case. They are not, indeed, in any imminent péril; but, ac- 
knowledging the debt, they hâve the right to be protected from ail 
harassment and distracting liability, to the extent that the court has 
power to grant them relief. Nor is there any difficulty in granting 
an injunction against the plaintif? in the action at law in this court 
restraining him from further proceeding therein. He is under its 
control. But it is différent in regard to an injunction against the 
parties to the attachment proceedings in the state court. They are 
there pursuing a remedy given by the law against the property of a 
non-resident debtor, and section 720, Eev. St., expressly prohibits a 
court of the United States from issuing the writ of injunction to stay 
proceedings in any court of a state except where the injunction may 
be authorized by any law relating to proceedings. in bankruptcy. 

Howe ver inconvénient it may prove to the complainants, I am con- 
strained to décline to order an injunction against the plaintiffs in 
the attachment proceedings, in the face of the above statute. 



Eust and another v. Eaton and others. 

(Oireuit Court, D. Minnesota. September, 1885.) 

Sfectfic Performance — Contuact to Convet .Land— Agenct — Meeting op 
Minds— Evidence. 

On examination of the correspondence and other évidence in this case, held, 
that the alleged agency of the party through whom plaintiff negotiated for the 
purchase of the land in controveisy is not established ; that there was no rati- 
fication of the acts of the alleged agent by the owner; that the contract, the 
spécifie performance of which is sought, is not in terms the contract intended 
to be entered into by the owner, and that it cannot be enforced. 

In Equity. 

Rea, Kitchel & Shaw, for plaintiffs. 

Cross, Hicks é Carleton, for défendants. 

Gordon E. Cole, of counsel for défendants. 

Nelson, J., (orally.) This case is removed from the state court of 
Hennepin county, and is a suit in equity brought by the complain- 
ants to enforce the spécifie performance of a contract for the convey- 
ance of certain city lots in Minneapolis, in this district. The con- 
tract of sale was executed on behalf of the défendant Franklin Eaton 
by one Eads, claiming to be his duly authorized agent. The facts 
are thèse: In January, 1882, the défendant Franklin Eaton agreed 
to purchase the property in controversy of his father, David Eaton, 
of New Hampshire, who owned it, and, by an arrangement at the 
time, was to receive a quitclaim deed by paying a certain considéra- 
tion. 'The deed of sale was executed and retained by David Eaton 
for delivery to Franklin Eaton when he should fulfill his contract. 
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David Eaton heldthe property nnder a quitclaim deed from Philander 
Hall, who was the grantee from the assignée in bankruptcy of one 
John G. Sherburne, of the state of New Hampshire. Ail the eonvey- 
ances were recorded in the office of the register of deeds of Henne- 
pin county, in the state of Minnesota, except the deed from David Ea- 
ton to Franklin Eaton. Franklin Eaton had been to Minnesota to 
look after the landed interests of his father, and held a power of at- 
torney which authorized him to take charge of the property, and, un- 
der certain circumstances, to convey it. This power of attorney is 
signed the eighteenth of June, 1877, duly acknowledged the same 
day, and was recorded on the twenty-second day of June, 1877, in the 
office of the register of deeds, Hennepin county, Minnesota. On Jan- 
uary 4, 1882, the following letter was received by the défendant Frank- 
lin Eaton from A. D. EadB, who was a Btranger to him : 

Office of A. D. Eads, Keal Estate and Loan Broker, 

Minneapolis, Minn., January 4, 1882. 
Franklin Eaton, Wentworth, N. H. — Dear Sir: Is the property owned 
by D. Eaton in this city for sale? If so, please give me price and terras. The 
lots are 11 and 12, block 33, and ail of block 48. Please let me hear from 
you. Taxes are now due. 

Tours, truly, A. D. Eads. 

On January 17, 1882, Franklin Eaton writes as follows, in reply 
to the last letter : 

Wentworth, N. H., January 17, 1882. 

A. D. Eads — Dear Sir: Tour letter inquiring if block 48, and lots 11 and 
12, block 33, were for sale, is received. That dépends upon the price the 
property will sell for. If it will sell for $8,000 it is for sale. If it will not 
bring more than $4,000 it is not for sale now. If the property will sell so 
we think it is better to sell than hold it longer, it will be sold at any time. If 
you hâve a purchaser you ean inforrn me what it can be sold for, and I will 
consider the sum and anawer you any time. 

Eespectf ully yours, Franklin Eaton. 

P. S. Tour card received for future référence. If you désire to correspond 
further as to the property, will consider any communication, and answer. 

Eads writes as follows, January 24, 1882: 

Franklin Eaton, Wentworth, N. H. — Dear Sir: Tours of the seven- 
teenth inst. is received, and I hâve endeavored to get an off er on your lots. I 
can make sale of lots 11 and 12, block 33, and ail block 48, for $5,000; one-third 
cash in hand, and the remainder secured by first mortgage on the property, 
payable on or before three years, with 8 per cent, interest, payable setni-an- 
nually. If thèse terms suit, you can authorize me to close the sale. The 
party will want an abstract of title. He wants to know by return mail, as I 
hâve offered him a nice block a little further out for considérable less money, 
and which he will take if you and he cannot trade. My fées on sale are 5 
per cent, on the first $1,000, and 2| per cent, on the remainder. This is the 
regular commission. 

Hoping to hear from you soon, I am 

Tours, truly, A. D. Eads. 

P. S. Taxes are now due. 
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In answerto thïs letter Eaîou writea thus: 

Wbntwoeth, N. H., February 1, 1882. 
A. D. Eads, Esq. — Dear Sir: Your letter of January 24th received, con- 
tents noticed, in which you offer for block 48, and lots 11 and 12 in bloek 33, 
$5,000, less commission. I thank you for the offer, but, according to my 
knowledge of its value, pref er to hold the property a while longer bef ore put- 
ting it into the market, if that is the présent market priée. I hâve been ad- 
vised not to sell block 48 for less than $7,200. I may go out there next spring; 
if so, will call on you if 1 conclude to sell, or put the property into market 
then. 1 would sell on any terms that would make safe the investment and 
sale sure, giving sufficient time for payment to suit any honest purchaser. 
I think now, if property sells well in the spring, I may offer it for sale, on be- 
coming better posted as to its true value. Tins conclusion may enable you 
to make sale of your block further away from the center. 

Yours, truly, ' Erankxin Eaton. 

On February 14th, Bads not receîving a reply, writes: 

Franklin Eaton, Esq., Wentworth, JV. H. — Deak Sih: I wrote you in 
January last that I had an offer of $5,000 for lots 11 and 12,' block 33, and 
ail block 48, Sherburne & Beebe's addition ; one-third cash, balance on or 
before three years, at 8 per cent, interest. Please let me hear from you. 
Give me your lowest price on above tenus, and if I can't sell to the one I hâve 
offer from, will try further. Please answer by return mail. 

Yours, truly, A. D. Eads. 

Eads writes again on the second day of March : 

Franklin Eaton — Deak Sir: I wrote you, submitting an offer on lots 11 
and 12, block 33, and block 48, of Sherburne & Beebe's addition; but hâve 
no reply. Please'price them, if they are for sale, and I will make sale of them, 
if not too high. Please let me hear from you, and oblige, 

Yours, truly, A. D. Eads. 

Eaton, on the eleventh of March, answers this letter as follows : 

Wentworth, 1ST. H., March 11, 1882. 

A. D. Eads — Dear Sir: Your favors, with offer inclosed of $5,000 for 
"block 48, and lots 11 and 12, in block 33, received. I did not intend putting 
that property on the market for sale at the présent time, nor until I visit 
Minneapolis or become better posted on its valuation and prospects; buta 
man came to see me from there and requested me to make him the flrsu offer 
for block 48, which I promised to do, and hâve offered to sell him for $6,000, 
net. Hâve heard nothing since, as it has not yet been time. Will not sell 
to any other one at any price until suitable time expires, say flfteenth or 
twentieth of this month. After that, will take that price for same if my offer 
is not accepted by the one to whom itis made, or Ilearn somethingto change 
my mind. I am not very anxious to put that property on the market just at 
présent, but if I should conclude to do so, should expect to take whatever it 
would bring. If you think my offer unreasonable, attribute it to the fact 
that my means ôf information are limited. Accept my thanks for your offer, 
although at présent I décline its acceptance. 

Kespectfully yours, Franklin Eaton. 

Your terms as to payment are not objectionable, — only the sum. Am not 
very urgent for the money ail being paid down. 

Eads then replies to this letter as follows : 



BTJSÏ V. EATON. 833 

Minneapolis, Minn., March 17, 1882. 

Franklin Eaton, Esq., Wentworth, if. H. — Dear Sib: Yours of the llth 
is reeei ved, and I am sorry you did not write me at once and give my party the 
ftrst chance, as he had made an offer. He has been waiting for an answer, 
and had made hiscalculations totakeit, and has now agreed to doso at $6,000 
net, for block 48, provided the other party does not take it by the 20th, as 
stated in your letter. He has paid some money down, so if the other party 
does not take it by the twentieth inst. please notify me at once. The terms 
are as proposed in my former letter. "Y ou can hâve the matter closed through 
the Security Bank hère. 

Hoping to hear from you by return mail, 1 am 

Yours, truly, A. D. Eads. 

On the twenty-fifth of March, Eaton wrote the following letter, 
which it is claimed conferred upon Eads the authority to act as 
Eaton's agent : 

Wentworth, March 25, 1882. 

A. D. Eads, Esq. — Dear Sir: Your letter of March 17th is at hand. In 
reply will say you are entitled to the beneût of my offer of six thousand dol- 
lars net, ($6,000,) for block 48, in Sherburne & Beebe's addition to Minneap- 
olis, terms two thousand dollars cash, with first mortgagesecuring four thou- 
sand dollars on said block, to be paid at stated intervais, ail to be paid within, 
or at the expiration of, three years from date of said deed, with interest at 8 
per cent., payable semi-annually. 

I do not understand I am to pay any expenses of collections of interest or 
principal, or fées of any kind, only to furnish the full title shown on the rec- 
ords, as it now stands, as will appear by abstract of title in fee belonging to 
David Eaton, and conveyed bysaid David Eaton to me, Franklin Eaton; the 
last conveyance not yet on record in Minneapolis, but will be at time of deed- 
ing, so as to be ail straight and sound, conveying ail the title derived from 
Sherburne, as will appear by record in Hennepin county, at Minneapolis, to 
which you can refer. 

Eaton there states explicitly, in this letter to Eaton, what kind of 
conveyance he is willing to give, provided the offer of $6,000 is ac- 
ceptée!, and the money paid. 

The payrnents can be made through your bank, and the National Bank of 
Newbury, Wells Eiver, Vermont, and deeds and mortgage conveyed through 
the banks in that manner, if no better way appears. You are to get your fées 
for doing the business of the party you buy for, as I understand the arrange- 
ment. 

Yours, truly, Franklin Eaton. 

P. S. I hâve a quitclaim aeea ot block 48 from David Eaton, my father, 
and I will quitclaim the saine, with wananty from and under me, the same 
as he has done. Ail taxes are paid up to 1882. When such deed is executed 
by me, and both David Eaton's to me and mine are on record the title will 
be complète. Elwood S. Corser & Co. hâve an abstract, and were hère and 
said that was ail they desired, in case they could buy it. 

Immediately upon the receipt of that letter Mr. Eads enters into 
this contract with Messrs. Eust & Gale for the sale of this property. 

Franklin Eaton to Geo. H. Rtjst, A. F. Gale. 

Minneapolis, Minn., March 30, 1882. 
Eeceived of Geo. H. Rust and A. F. Gale one hundred dollars, as earnest 
money and in part payment for the purchase of ail of block forty-eight, (48,) 
v.24F,no.l5— 53 
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in Sherburne & Beebe's addition to Minneapolis, according to the. plat thereof 
on file or of record in the office of the register of deeds in and for said Hen- 
nepin county, which I hâve this day, as authorized agent of Franklin Eaton, 
grantee froiu David Eaton, under an unrecorded deed, sold to said Geo. H. 
Bust and A. F. Gale for the sum of six thousand dollars, ($6,000,) on ternis 
as follows, viz. : Two thousand dollars cash in hand, on delivery of deed, 
and four thousand dollars in three equal annual payments, in one, two, and 
tnree years from the date hereof, with interest at 8 per cent, per annum, 
payable semi-annually. And it is agreed that if the title to the premises is not 
perfect in ail respects, and free from any and ail cloud or defect, this agree- 
ment shall be void and the above $100 ref unded ; but if the title to said prem- 
ises is perfect as aforesaid, and not taken, the said $100 to be forfeited. The 
deed to be a spécial warranty deed, in accordance with letter from said 
Franklin Eaton, dated March 25, 1882, addressed to A. D. Eads, hereto at- 
tached. 

[Signed] A. D. Eads, 

Agent for Franklin Eaton. 
In the présence of witnesses. 

And, in the présence of witnesses, we find : 

We hereby agrée to buy the above property on above terms. 

Geo. H. Rust. 
A. F. Gale. 

This was duly acknowledged and recorded in the office of the reg- 
ister of deeds, Hennepin county, April 3, 1882. 

On the receipt of this letter, which it is claimed conferred the au- 
thority to enter into this contract, and after the contract had been 
exeeuted by Eads, he writes to Franklin Eaton as follows : 

Apeil 1, 1882. 

Franklin Eaton, Esq., Wentworth, N. H. — Dear Sir: I haveelosed sale 
on block 48, Sherburne & Beebe's add. The parties will bave abstract ex- 
amined, and after which I will write you. 

Yours, truly, A. D. Eads. 

Eads does not send the contract or a copy of it, and he does not even 
state any party with whom he had entered into the sale. He does 
not say, "Your offer to take $6,000 for this land on the terms proposed 
in your letter is accepted by me, and the sale can be closed on the 
terms proposed in your letter." But he writes to Eaton that he has 
sold the property, having previouBly entered into a contract of which 
he does not inform Eaton. He writes him April 12th that Mr. Eust, 
one of the purchasers, will write to him with regard to the title, and 
on April 20th Mr. Eust writes to Mr. Eaton as follows : 

Minneapolis, April 15, 1882. 

Franklin Eaton, Esq. — Dear Sir: In company with Mr. A. F. Gale I 
hâve purchased through your agent, Mr. A. D. Eads, block 48, in Sherburne 
& Beebe's addition to Minneapolis. We hâve procured an abstract of title, 
and our attorneys hâve examined it for us. There are several minor points 
regarding the title that we think can be arrangea hère, but two points must 
be attended to by you, as follows: (1) You hold your title through a deed 
made by David Eaton; he from Philander Hall. Said Hall appears to be the 
purchaser from James G. Ticknor, assignée in bankruptcy of J. G. Sherburne. 
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There is no record hère of the bankruptcy proceedings. We need certified 
copies of ail the proceedings in bankruptcy affecting this property. The 
proceedings should show that ail Sherburne's property was duly and properly 
assigned to said assignée from May 25, 1868, including this block 48, and 
that the sale was in ail respects complète and regular, and the sale conflrmed, 
. and deed ordered by the court. (2) A notice lias been flled in the recorder's 
office hère by Frank B. and John W. Sherburne, claiming that this sale to 
Hall was made to him as trustée foi them; that the money was paid by them; 
and that they claim the property thereby. Can you explain this, or get quit- 
claim from them? Please ad vise me at once, as we are ready to complète the 
transaction as soon as the title is clear. 

Truly yours, Geo. H. Exjst. 

Up to the fifteenth of April, the tirne when Mr. Bust wrote this last 
letter, Franklin Eaton was entirely ignorant of anywritten agreement 
having been executed by Eads, and he answers Bust on the nine- 
teenth of April as follows : 

Wentworth, April 19, 1882. 

George H. Rust, JEsq.—DEAB. Sir: Your letter of the 15th received. In 
reply, say I am not avvare'of employing Mr. Eads as my agent. He wrote me 
as to my priée of block 48, and I gave it him, net. As to the copies you asked 
for, I think I may be able to furnish them, but cannot for a few days. Will 
see, and write you in about a week again. 

Yours, truly, Franklin Eaton. 

On the 25th Mr. Eaton again writes to Mr. Bust : 

Wentworth, N. H., April 25, 1882. 
Geo. H. Rust, Esq. — Dear Sir: Your letter dated the fifteenth inst. re- 
ceived. You say you hâve procured abstract of title of block 48, Sherburne 
& Beebe's addition to Minneapolis, and had it examined by yourattorneys for 
you. Your understanding as to title is correct. I dérive my deed from David 
Eaton, and he dérives his title from Philander Hall, and Philander Hall gets 
his title from James G. Ticknor, assignée in bankruptcy of J. G. Sherburne. 
AU of said transactions appear on your county records to the time of David 
Eaton's quitclaim deed to me. The said quitclaim deed from David Eaton to 
me, and my quitclaim deed to whom I make it, are to be put on record at my 
expense. If I understand you correctly, you are the party written to me about 
by A. D. Eads, who desired to purchase the block through him, acting as your 
agent and not mine. I also f urther understand from you that there are sev- 
eral minor points regarding title that you think can be arranged there, but 
that two points must be attended to by me hère. Am I to understand that 
the two points you name are to be cleared up hère at my expense, and also 
the several minor points which you think can be cleared up there by you are 
to be done at my expense, in addition to putting on record the conveyances 
from David Eaton to me, and from me to whom I sell ? Please answer im- 
mediately by telegraph "yes" or "no," if you mean ail the points. If you 
mean the first two points only to be cleared by me, say "Yes; the flrst two 
points I named." 

Yours, truly, Franklin Eaton. 

P. S. Any conveyance I make will be done through som6 bank hère in 
Concord, Plymouth, N". Y., or Wells Hiver, Vermont, by leaving quitclaim 
deeds, prqperly executed, conveying ail Hall's interest to block 48 derived from 
assignée, to be delivered on receipt of deposit. F. E. 

Bust telegraphs Eaton, April 29th, thus : 
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Minneapolis, Minn., April 29, 1881. 
Tes; the first two points I named, and taxes. 

He means a release from J. G-. Sherburne's sons of any claim they 
may hâve; and also that a transcript of ail the bankruptcy proceed- 
ings should be put on file in the office of the register of deeds for 
Hennepin county. 

After the receipt of that telegrani, Eaton, on the fif th of May, writes 
to Mr. Eust as follows : 

Wentworth, May 5, 1882. 

Geo. H. Rust, Esq. — Dear Sir: I understand you are reâdy to accept my 
offer made to Mr. Eads, exeept you ask me to furnish certain papers clearing 
or evidencing the regularity of bankrupt proceedings. As to the Sherburnes 
matter, I would not ask or take a quitclaim deed from them if they would 
give one. I learn from Hall that there is no truth in their statement, and 
John G. Sherburne lias been to me to try and purchase my title, and said 
nothing about any interest his sons had in the property. I suppose he is a 
rascal, and would hâve nothing to do with him or his sons, and I hâve no fears 
concerning any of their rights in the property. J. G. S. went through bank- 
ruptcy and got his discharge, but I could not show thèse facts vvithout taking 
time to look up records, and having copies, etc., which I could not do any- 
thing about until after next week. I will make investigation after that 
time and inform you, unless some other party should conclude to take the 
property and pay me the cash down before I get time to look up the matter. 
If you know just what papers you need, you had better inform me, as I am 
no lawyer, and might not get just what is wanted if I tried to get them. 
Yours, in haste, Franklin Eaton. 

Further correspondence ensued, and Eust wrote to Eaton: 

Minneapolis, May 11, 1882. 

Franklin Eaton, Esq. — Dear Sir : Eeplying to your favor of May 5th, 
you do not need to employ a lawyer, but send to the clerk of the U. S. dis- 
trict court at Concord and get certified copies of ail the proceedings in bank- 
ruptcy of John G. Sherburne which in any way relate to this block 48, in 
Sherburne & Beebe's addition, showing the sale and approval thereof, etc. 

Meantime, if you hâve not yet paid the taxes of 1881, you should do so at 
once, as a penalty attaches of 10 per cent, on the first day of June, and also 
send the deed from David Eaton to yourself to the register of deeds to be re- 
corded. 

Waiting your reply, 

Truly yours, Geo. H. Kust. 

Eust again writes to Eaton on the seventh of June: 

Minneapolis, Minn., June 7, 1882. 
Franklin Eaton, Esq. — Dear Sir: I hâve no reply to mine of May llth. 
I am going east to-niglit on a summer vacation. If you hâve sent me any pa- 
pers they will be forwarded to mj. Meantime, as my father lives in Wolfs- 
boro, N. H., and my brother in St. Johnsbury, Vt., it will be right on my 
route to pass through Wentworth and see you. So I will call on you about 
June 18th to 25th, — cannot say just when, — and we will talk the matter over. 
Yours, truly, Geo. H. Rust. 

Eust immediately goes east about the twentieth of June, amd -visita 
Mr. Eaton at his home in New Hampshire, and has a conversation 
with him in regard to the negotiations for the purchase of this prop- 
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erty in the présence of an attorney in the town of Wentworth. The 
substance of this conversation was that Eust produced a paper and 
showed it to Mr. Eaton, which he said was filed in the office of the 
register of deeds by J. G. Sherburne's sons, and was a cloud upon the 
title, and said that if Eaton would furnish him a clear title to the 
premises, putting on file a copy of the bankruptcy proceedings in the 
case of John G. Sherburne, together with the proceedings for the sale of 
the land, with the judge's order of confirmation of the sale, and would 
also obtain a release or conveyance from J. G. Sherburne's sons of their 
interest, he would take the property as they had talked. Mr, Eaton 
told him he had never agreed to furnish them such a title as that; 
that ail he had agreed to do was to furnish the title as it came to 
him through the bankruptcy sale, and that he would not attempt to 
get a release of any claim, or pretended claim, from J. G. Sherburne's 
sons. Then he asks Eust explicitly if he should procure a confirma- 
tion of the bankrupt sale and put on record the title he had agreed 
to furnish, if he would take the property. Mr. Eust said he would 
not do anything of the kind; evidently intending that Eaton should 
procure a release from J. G. Sherburne's sons of this claim which was 
asserted by them to tbis property. Eust does not deny that conver- 
sation, and does not deny anything that was said by Eaton with re- 
gard to the substance of that conversation ; in fact, he virtually ad- 
mits it. 

On the ninth day of November, nothing having been done, Mr. 
Eaton writes to Mr. Eust: 

"Your refusai to accept such quitclaim deed from me as would eonvev ail 
the interest conveyed by the assignée to Hall, and from Hall to David Eaton, 
without any further trouble or expense to me than the recoiding of such nec- 
essary papers not already recorded, if any, relieves me from any obligation 
which would otherwise rest on me; and I vvisli it distinctly understood that 
I am not bound to comply with your request to furnish the extra proofs or 
agreement between us; and also that I do not hold you to any offer that has 
been made by you or any of your agents." 

Nothing further was done until the next spring, about the second 
of April, 1883, when there was a formai rescission by Eaton of this 
contract, and the property was sold in April, 1883, to a purchaser 
by the name of Jones. In the fall of that year, in November, the 
complainants filed their billfor spécifie performance of this contract. 
Thèse are the facts as they appear from the testimony which has 
been taken in the suit. 

I hâve corne to the following conclusions in this case : (1) There 
was no appointaient of agency by Eaton ; and Eads, when he made 
the contract with Eust as set out in the évidence, acted on his own 
responsibility. He did not inform Eaton of the terms of the sale 
even, but left him in entire ignorance thereof. Eads was the agent 
of Eust, who was ready to buy, and when Franklin Eaton gave him 
the benelit of the offer, which he referred to in his letter to Eads, he 
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expressly stated, "You are to get yonr fées for doing the business out 
of the party you buy for." No agency was created by this letter. 
(2) Eaton did not, in any of his subséquent steps looking to the sale 
of the land, ratify this action of Eads as expressed in the contract 
with Eust. The offer was to quitclaim for $6,000, not a perfect 
title, but the title shown on the records, except that the last convey- 
ance from David to Franklin Eaton was not then recorded, but 
"wbich wiil be at the time of deeding, conveying ail the title derived 
from Sherburne, as will appear of record. When a deed is executed 
by David Eaton to me, and both David Eaton's to me and mine are 
on record, the title will be complète." That is, the title will be as it 
appears after the recording of the two last-named deeds. 

Eads, when he made this contract, went further than Eaton stated 
be was willing to go, by inserting in the contract terms not cpntem- 
plated by Eaton in his letter to Eads. Eads, in his contract, in- 
eerted this proviso : 

"That if the title to the premises is not perfect in ail respects, and free from 
any and ail cloud or defect, this agreement shall be void, and the hundred 
dollars earnest money shall be refunded. But if the title to said premises is 
perfect as aforesaid, and not taken, the one hundred dollars to be forfeited." 

Eaton could not ratify that contract without knowing the terms 
inserted by Eads in this proviso. There is no évidence that he knew 
anything about it, and Eads did not inform him. Eaton was willing 
to sell the property upon the terms offered to the purchaser, but the 
negotiations between him and Eust, when brought together, do not 
prove a ratification of the contract as made by Eads. Nor does it 
show that there was any Baie, or agreement to sell. The minds of the 
parties never met. There was always something that was required to 
be done before the contract was to be considered completed. 

There are other reasons assigned for refusing this spécifie perform- 
ance, but in the view taken by the court it is not necessary to con- 
sider tbem. 

A decree will be entered dismissing the billj with costs. Ordered 
accordingly. 



United States Mortgage Co. v. Speret and others. 

{Circuit Court, N. D. Illinois. September 12, 1885.) 

1. Guardian and Ward — Jurtsdictioh of County Courts m Illinois— Mort- 

GAGING WAliD'S LiAND TO EUECT IMPROVEMKNTS ThEREON. 

A county court in Illinois haa jurisdiction to pass an order authorizing a 
guardian to borrow money, secured by mortgage on the ward's land, for the 
purpose of erecting improvements thereon. 

2. Usury — Corporation Organized under Law op One State Charging 1n- 

TEREST IN ANOTHER STATE IN EXCESS OF LEGAL RATE IN STATE WhERK 

Chartered. 
A corporation organized and authorized to loan money by a spécial act iu 
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New York, wherein it is provided that no " Ioan or advance shall be made at 
a rate of interest exceeding tbe légal rate," is not prevented fromcharging in- 
terest on a loan made in another state at a rate in excess of that provided by 
statute in New York, but not in excess of the rate allowcd by law in the state 
where the loan is màde. 

In Equity. 

Dexter, Herrich é Allen, for complainant. 

J. V. Le Moyne and Lyman Trumbull, for défendant Henry W. 
Kingsbury. 

Gkesham, J. On the fifth day of July, 1872, Anson Sperry, as 
guardian of the estate of Henry W. Kingsbury, minor, filed his péti- 
tion in the county court of Cook county, Illinois, setting forth that the 
real estate of his ward in that county was subject to mortgages amount- 
ing to $78,500, some of which were due, and the holders were demand- 
ing payment, while others would soon mature, and the holderB were 
willing to accept payment; that upon ail of the mortgages there was 
overdue interest, payment of which was demanded; that a portion of 
the real estate consisted of lot 6, and part of lot 5, in block 85, in 
the original town of Chicago ; that the buildings formerly on the prem- 
ises were destroyed in the fire of October, 1871; that they constituted 
a very large part of the productive estate of the infant, were centrally 
located in the city, and before their destruction produced large rents; 
that persons interested in the estate, and its care and management, 
deemed it important the buildings should be restored and the prop- 
erty made productive; that no money had corne into the guardian's 
hands with which to pay the mortgages or the accumulated interest, 
and that the présent rentals were insufficient ; that unless Borne pro- 
vision was made, the mortgages would be foreclosed, and the premises 
sold ; that it was believed the cost of constructing suitable buildings 
would be about $100,000; that for the purpose of funding the indebt- 
edness, paying off the mortgages, and constructing new buildings, it 
would be necessary to borrow about $200,000 ; that Jane Kingsbury, 
the infant's grandmother, had been decreed to be entitled to one-third 
of the net rents as dower, and Eva Lawrence, his mother, to two-ninths 
of the net rents as dower in two-thirds of the premises, and his ward 
the residue. The pétition concluded with a prayer that the guardian 
be empowered to make a loan not exceeding $200,000, and that the 
property, which was particularly described, might be mortgaged to se- 
cure the loan. An order was entered allowing the prayer of the pé- 
tition, and providing that when any loan should be negotiated, the 
guardian should report the same, and the securities proposed to be 
executed, to the court for its approval. 

On the sixth of August an order was entered, reciting that the guard- 
ian had Bubmitted to the inspection of the court a mortgage and bond 
to the United States Mortgage Company, to secure a loan of $175,000 
in gold; that it appeared to the court the mortgage was made in ac- 
cordance with the previous order, and that the mortgage and the 
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guardian's action be approved. This mortgage waa duly executed 
and recorded. 

On the seventh day of March, 1873, the guardian filed a second pé- 
tition, setting forth the making of the former mortgage, and that if 
the remainder of the gold reeeived on the loan should be sold at the 
same premium as the last, he would receive, after defraying expenses, 
the sum of $194,646.38 ; that he had paid ofif mortgages (describing 
thein) making a total of $68,643.81, leaving a balance of $126,002.58, 
which aniount it was estimated would ail, or very nearly ail, be re- 
quired in the construction of the building then being erected on the 
Iront of the lot, leaving unoccupied a tract of ground in the rear about 
S0 feet by 100 feet; that this ground was improved and occupied at 
the time of the fire by a public hall or theater; that upon careful con- 
sidération and consultation with persons most compétent to advise in 
the premises, it was deemed for the interest of the estate to re-erect 
upon the lot a public hall, the cost and furnishing of which it was es- 
timated would be about $70,000; that it was believed, from the prés- 
ent want of such a hall in that portion of the city, and the great de- 
mand therefor, such an investment would be highly judicious; that 
two of the original mortgages which were described remained unpaid, 
amounting to $15,000; that the avails of the former loan would be 
nearly ail required in the payment of the mortgages and the construc- 
tion of the proposed building ; that the guardian had no money with 
which to pay off thèse incumbrances and to erect a building on the 
rear of the lot, unless it was borrowed by mortgage; that the en tire 
estate consisted of real property, nearly ail in the city of Chicago, and 
the only income to meet the various charges and incumbrances upon 
it, and its expenses and taxation, was to be derived from the rental; 
that no revenue could be derived from the rear portion of the lot, 
unless it was improved; that the premises before the fire had been 
largely productive, and it was believed, if judiciously improved, would 
be again equally productive. This pétition concluded with a prayer 
that the guardian be empowered to make an additional loan in gold, 
not exceeding $75,000, and that the property, which was particularly 
described, might be mortgaged to secure the payment of the loan. 
An order was entered three days later allowing the prayer of this pé- 
tition, with a provision that when the loan should be negotiated the 
guardian report the same, and the securities proposed to be executed, 
and ail his transactions connected therewith, to the court. 

On the fourth of April of the same year the guardian filed a fur- 
ther pétition, setting forth that in the negotiations which be had made 
with the United States Mortgage Company prior to presenting his sec- 
ond pétition, it was contemplated by it and the guardian that the 
mortgage should embraee a lot not included in the pétition, which, by 
accident, was omitted in the pétition and order; and that by reason 
of that omission he was not able to consummate the loan. He there- 
fore prayed that the order be umended so as to include in it, and the 



UNITED STATES MORTGAGE CO. V. SPERRY. 841 

mortgage to be executed, the omitted lot. An order was entered al- 
lowing the prayer of this pétition. Under thèse orders the guardian 
made a second mortgage to the United States Mortgage Company, to 
seoure a loan of $70,000 in gold. No formai order appears to hâve 
been entered approving this mortgage, but on the tenth of July fol- 
lowing the guardian filed a report, setting forth, in substance, the pé- 
tition for authority to exécute this mortgage, and the order allowing 
the prayer, and showing that, in pursuance of the power granted, be 
had procured from the United States Mortgage Company a furthcr 
loan of $ 70,000 in goid, and had executed a bond and mortgage, winch 
were also described; that ne bad received $21,595.30 in gold of this 
loan, which he bad converted into currency, receiving a premium of 
$2,559.38. This report was duly approved by the court. 

The guardian filed anotber report on the seventb of August of thé 
same year, setting forth tbat he had received $40,000 more in gold 
under the second mortgage, upon which he had realized a premium 
of $6,500. This report was also approved by the court. 

Sperry resigned his trust on the thirty-first of July, 1873, and Mrs. 
Eva Lawrence, the minor's mother, was thereupon appointed. Mrs. 
Lawrence filed an inventory on the seventh of November, 1873, show- 
ing as incumbrances the two mortgages, and that there was a balance 
of $8,404.70 due in gold under the last mortgage. This inventory 
was approved by the court. 

On the second of April, 1874, Mrs. Lawrence filed a report, in which 
she stated that the estate was subject to the two mortgages, and that 
she had received the balance due on account of the second mortgage. 
She resigned her trust on the third of February, 1875, and Heman G. 
Powers was appointed her successor. 

On the twelt'th day of October, 1876, Powers filed a pétition, set- 
ting forth at length the proceedings authorizing the two prior mort- 
gages; that both had been submitted to and approved by the court; 
that the money loaned on the first mortgage had been duly expended 
by Sperry in payment of the indebtedness then existing, and in the 
érection of the contemplated buildings ; that ail the money received un- 
der the second mortgage ($61,595.30) had been expended by Sperry 
for the purposes expressed in the pétition and order authorizing the 
loan, except the sum of $16,934.09, which he had paid to his suc- 
cessor, Mrs. Lavrence; that the balance of the second loan, namely, 
$8,404.90, had been paid to Mrs. Lawrence, and she had filed a report 
showing a balance in her hands of $517.77; that considérable sums 
still remained due and unpaid to contractors for the érection of the 
buildings, which were set forth in détail; that there was still due 
Thomas Swan, $10,000, which was a charge upon the real estate; that 
there w£ts due and unpaid to the mortgage company, for interest on its 
loans, $51,987.04; that the mortgaged premises had been sojd for 
city taxes for the year 1873, and that the mortgagee, under a provision 
in the mortgages, and at the request of the guardian, had advanced 
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$10,150.78, the amount necessary to purchase the tax certifie a tes; 
that the state and county taxes for the year 1875, and previous years, 
amounting to about $9,000, remained unpaid; that the guardian had 
conferred with parties holding claims against the estate, and could 
compound and settle such claims on favorable terms ; that $4,000 was 
due for eut stone used in the érection of the building, for which amount 
a personal judgment had been rendered against Sperry; that the bu- 
preme court of the state had declared Sperry was entitled to be indem- 
nified out of the estate; that the revenue of the estate consisted of the 
rents, which were insufficient to meet the expenses and pay the various 
items of indebtedness, and the surns due Mrs. Kingsbury and Mrs. 
Lawrence as dower, and for the maintenance of the ward; that the 
mortgagee was willing, upon the authority of the court, to loan $95,- 
000 more in gold, on the security of a third mortgage upon the same 
real estate, and that this sum, converted into currency, would be suffi- 
cient to enable the guardian to satisfy ail the indebtedness of the es- 
tate. 

An order was entered granting the prayer of this pétition, and au- 
thorizing the guardian to exécute and deliver a third mortgage upon 
the real estate to secure the loan. Mrs. Kingsbury united with the 
guardian in ail the mortgages, and Mrs. Lawrence united with him in 
the first and second mortgages. Powers resigned his trust on the 
twentieth of September, 1877, and John V. LeMoyne was thereupon 
appointed his successor. This suit was brought to foreclose the mort- 



Section 18 of article 6 of the constitution of Illinois, adopted in 
1870, déclares that county courts shall be courts of record, and shall 
hâve original jurisdiction in ail matters of probate, settlement of es- 
tâtes of deceased persons, appointment of guardians and conservators, 
and settlement of their accounts, and such other jurisdiction as may 
be provided for by gênerai law. 

The législature of Illinois enacted a statute in relation to guardians 
and wards in 1872, which was in force when the three mortgages in 
controversy were executed. Section 2 of this act confers power upon 
county courts to appoint guardians of minors. Section 4 provides 
that, under the direction of the court, guardians shall hâve the cus- 
tody, nurture, and tuition of their wards, and the care and manage- 
ment of their estâtes. Section 7 requires the guardian to give bond 
conditioned that he will faithfully discharge his trust, and manage 
and dispose of the estate aecording to law, and for the best interests 
of his ward. Section 19 provides that the guardian shall manage the 
estate of his ward prudently, and without waste, and apply the ineorne 
and profits thereof, so far as the same may be necessary, to the com- 
fort and suitable support and éducation of his ward. Section 22 pro- 
vides that it shall be the duty of the guardian to put and keep his 
ward's money at interest upon security to be approved by the court, 
or invest the same in United States bonds, or other United States in- 
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terest-bearing securities. Personal security may be taken for loans 
not exceeding $100. Loans of any larger amounts shall be upon real- 
estate security. Section 23 provides that the guardian may lease the 
real estate of the ward upon such terme, and for such length of time, 
not exceeding beyond the minority of the ward, as the county court 
shall approve. Sections 2é and 25 read thus : 

"Sec. 24. The guardian may, by leave of the county court, mortgage Ihe 
real estate of the ward for a term of years, not exceeding the minority of the 
ward or in fee; but the time of the maturity of the indebtedness secured by 
such mortgage shall uot be extended beyond the time of minority of the ward. 

"Sec. 25. Before any mortgage shall be made, the guardian shall pétition 
the county court for an order authorizing such mortgage to be made, in which 
pétition shall be set out the condition of the estate, and the facts and circutn- 
stances on which the pétition is founded, and a description of the promises 
sought to be mortgaged." 

Section 28 provides that — 

"On the pétition of the guardian, the county court of theeounty where the 
ward résides, or if the ward does not réside in the state or the county where 
the real estate or some part of it is situated, may order the sale of the real es- 
tate of the ward, for his support and éducation, when the court shall deem it 
necessary, or to invest the proceeds in other real estate, or for the purpose of 
otherwise investing the same." 

Did the three pétitions which were presented to the county court 
give that court jurisdiction to enter the orders authorizing the exécu- 
tion of the mortgages? And if they did, was the plaintiff authorized 
to contract for the prevailing rate of interest in Illinois at the time 
the mortgages were executed ? Thèse are the real questions presented 
by the record. 

It is contended by the defendant's counsel that the jurisdiction of 
the county court is wholly statutory, and that it can incumber a ward's 
estate by mortgage to raise money for the expenditures and invest- 
ments specified in the statute, and for no. other purpose; that neither 
the statute nor the common law authorizes expenditures in making 
repairs or permanent improvements upon the ward's estate; and that 
neither the county court nor a court of chancery has inhérent orig- 
inal jurisdiction to direct that an infant's real estate be sold or mort- 
gaged. The guardian's authority over the estate, it is urged, is lim- 
ited to its care, management, and préservation, the putting of money 
out at interest, and the use of the income, or so much of it as may be 
necessary, in the support and éducation of the ward. It is admitted, 
however, that under the statute the county court may authorize the 
guardian to mortgage the ward's real estate when necessary for the 
ward's support and éducation, or for the préservation of the estate. 

A guardian, under the direction of the court, and when thé interest 
of the estate clearly seems to require it, may lay out money in repairs 
and permanent improvements; he may change real into personal 
property, and vice versa; and, in short, he may do what a prudent 
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man would do in the management of his own affairs. Chamb. Inf. 
§§ 505, 541, 596. 

The only source of incoine may be the ward's improved real estate, 
which is liable to become improductive by fire or other cause. In such 
a case it is said the guardian may lease or sell the real estate. But 
he may not be able to do either without manifest injury to the estate. 
The expenditure of a comparatively small sum in making needed re- 
pairs, or in erecting buildings, may be clearly necessary and judicious, 
and yet, we are told, the power exista to do neither. The guardian 
is charged with the duty of preserving and managing the ward's es- 
tate, and in the discharge of that duty it may be quite as necessary 
to repair and make permanent improvements upon real property as 
to lease or sell it. The power to do either is liable to be abused, but 
no good reason can be given why it should exist in one case and not 
in the other. 

The language of section 24, conferring power to mortgage, is as un- 
qualified as the language in other sections which confer the power to 
lease and sell. Section 24 does not say the mortgage shall be exe- 
cuted to raise money for a particular purpose only, or for the purpose 
specified in the statute. In Smith v. Sackett, 5 Gilman, 534, the court 
said: 

"The jurisdiction of the court of chancery to order the sale of the whole or 
portion of the estate of an infant, or to order it to be incumbered by mortgage 
whenever the interest of the infant demanda it, will not be denied, whether 
that interest be of a légal or an équitable nature." 

Allman v. Taylor, 101 111. 185, was decided as late as 1881, and in 
that case the court referred with approval to the ruling in Smith v. 
.Sackett, supra. 

It would seem, from a careful reading of the statute, that the légis- 
lature intended to confer upon the county courts a gênerai jurisdic- 
tion over guardians of infants and the management of their estâtes. 
In speaking of the powers and jurisdiction of such courts in this con- 
nection in Bond v. Lockwood, 33 111. 212, the suprême court of Illi- 
nois said: 

"The authority of the county court in this regard is similar to that of a 
court of chancery. The provisions of the statute in relation to guardians were 
not designed as a complète code, but were enacted to confer upon the county 
court power to appoint guardians. and to regulate their conduct in accord- 
ance with their du Mes at common law Some imperfections in the cornmon 
law were remedied, and a more simple and convenient mode of procédure was 
introduced. While some of its provisions were declaratory of the common 
,law, and were appropriately introduced in conferring jurisdiction upon a new 
tribunal, it is évident that mauy of the powers and duties, rights and liabil- 
ities, of guardians are not, by the statute, speciflcally deflned. The statute 
eontains such provisions as were necessary to deflne the nature of the juris- 
, diction conferred, prescribe the manner of its exercise, and correct some of 
•jthe defects of the law as it then existed. In other respects the common law 
regnjating the powers and duties, rights and liabilities, of guardians was left 
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in force. At common law ail guardians were regarded as trustées, clothed 
with such powers and rights as were necessary for the discharge of the trusts 
imposed upon them, and they were held accountable for the faithf ul- discharge 
of their duties." 

Section 25 provides that before any mortgage shall be made, the 
guardian shall pétition the county court for an order authorizing such 
mortgage, in which pétition shall be set out the condition of the estate, 
and the facts and circumstances on which the pétition is founded, 
and a description of the promises sought to be mortgaged. 

The pétitions which were presented to the county court satisfied that 
section, and gave the court jurisdiction to enter upon the inquiry which 
resulted in the orders authorizing the guardians to exécute the bonds 
and mortgages. Those orders cannot be attacked collaterally, and 
they are conclusive in this suit. The pétitions and the orders which 
were based upon them were not adversary proceedings agamst the 
ward. Allman v. Taylor, supra. 

A further objection is made to the second bond and mortgage that 
they were not approved by the court. The statute required no Biich 
approval ; but if it did, the court was more than once inf ormed that 
the bond and mortgage had been executed, and they were in effect 
approved, as the statement of facts shows. 

The complainant was incorporated, under a spécial, act passed by 
thé législature of New York in 1871, to loan money to individuals, 
corporations, associations, states, cities, provinces, towns, and other 
municipal bodies on bond and mortgage on real estate sitnated within 
the United States. Section 21 of the charter reads as follows: 

"No loan shall be made, directly or indirectly, to any director or offlcer of 
the company, nor shall any loan or advance be made at a rate of interest ex- 
ceeding the légal rate." 

It is contended that under this section the complainant is not per- 
mitted to contract for a rate of interest in excess of the rate allowed 
by the laws of New York at the time the loan is made, and that the 
bonds and mortgages in this case, so far as they relate to interest, 
are absolutely void, although the interest contracted for was légal at 
the time and place of the contract. 

Every country détermines for itself what is a just compensation for 
the use and risk of money lent within its own territorial limits. The 
rate varies in différent states and countries according to the varying 
conditions affecting the value of money. A rate which will reason- 
ably compensate the lender in an old country, where money is abun- 
dant and values are less fluctuating, would not be reasonable in new 
countries where capital is need«d and investments are attended with 
greater hazard. The rate of interest is regulated according to the risk 
attending the loan and the value of the money in the country in which 
it is lent, 3 Bing. 193. 

At the time the act was passed chartering the complainant, 7 per 
cent. wftB the légal rate in the state of New York, and 10 per cent, was 
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the légal rate in Illinois and other western states. Other New York 
corporations, as well as citizens of that state, were at liberty to go into 
other states and loan their money at rates allowed by the local laws; 
and what reason could hâve operated for prescribing a différent rule 
for the complainant ? Can it be said that the législature of New York 
intended to arbitrarily détermine that whatever monêy might be worth 
from time to time in that state should be taken as its value by the 
complainant in making loans in other states ? The question admits 
of but one answer. Usury laws are local, having no extraterritorial 
effect, and no spécial reason has been given, or can be given, why the 
législature which incorporated the complainant intended that it should 
not be allowed to loan its money abroad at a rate which was fair and 
just at the place of contract. Êach state may be safely trusted to dé- 
termine what is a just compensation for the use of money within its 
own territorial limits, and to protect its own citizens against avarice. 
The people of Illinois and other states do not need the protection of 
the laws of New York in this respect; and it cannot be assumed that 
the législature of that state has undertaken to afford such protection. 

The bonds and mortgages expressly provide that they shall be con- 
strued and governed by the laws of Illinois in force at the date of the 
contract. Those laws allowed 10 per cent, as a just compensation 
under existing conditions. The loans were at 9 per cent. The court 
is asked to hold that the bonds and mortgages, so far as they relate 
to interest, are ultra vires and void, because 7 per cent, was the 
maximum légal rate in New York. Nothing but the most positive 
and explicit expressions could justify the belief that the législature of 
New York intended to prohibit one of its own corporations from em- 
ploying its capital in other states on terms less favorable than the 
laws of such other states allowed as just. 

The complainant's charter simply required that it loan money at 
no higher rate than the légal rate at the time and place of the loan. 
This was in conformity with a well-established usage and rule of law. 
It may be conceded that this construction renders unnecessary that 
part of section 21 which relates to interest, but unnecessary and use- 
less provisions are frequently inserted in statutes and charters out 
of abundance of caution. Philadelphia Loan Go. v. Tourner, 13 Conn. 
248; Bowen v. Lease, 5 Hill, 221. 

But admitting that the complainant violated its charter in contract- 
ing for interest in excess of the légal rate in New York, still the de- 
fendants cannot escape payment. The complainant fully performed 
the contracts on its part. It paid the guardians the full amount of 
the several loans, and common sensé and justice alike require that 
the other parties to the contract should not be permitted to escape 
performance by pleading want of authority in the complainant. It is 
for the state of New York to deal with the complainant if it has vio- 
lated its charter. National Bank v. Matthews, 98 U. S. 621. Courts 
are not inclined to allow parties who hâve received the full-benefit 
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of ultra vires contracta to escape payment of the sums justly due from 
them, under shelter of a plea of ultra vires. 

A decree will be entered in favor of the complainant, in accordance 
with this opinion. 



Bunt and others v. Sierra Buttes Gold Min. Co. 1 

(Circuit Court, D. Oalifornia. Septeraber 2, 1885.) 

1. Pbactice— Nonsuit— Dibecting Jury to Find for Défendant. 

In the circuit court a nonsuit will not be granted at the close of plaintiff's 
case; but when the évidence fails to make out a prima facie case, the proper 
practice is to move the court to instruct the jury to find for the défendant. 

2. Same — Motion, when Granted. 

Where the évidence is such that the court would feel bound to set aside any 
verdict in favor of plaintiff, it should direct a verdict for défendant. 

3. Master and Servant — Assdming Risk of Known Dangeh. 

An employé in a mining tunnel, who, knowing that the roof of the tunnel is 
in an unsafe condition at a certain point, while employed in making it safe sits 
down under the dangerous point during a suspension of thework, and iskilled 
by the falling of the roof, is guilly of contributory négligence, and the owners 
of the mine will not be liable. 

Motion to Instruct Jury to Find for Défendant. 

J. G. Black, for plaintifs. 

Harry I. Tornton and Eugène R. Garber, for défendant. 

Sawyer, J. At the conclusion of plaintiff's testimony in this case 
on yesterday, the counsel for the défendant moved the court to in- 
struct the jury to find a verdict for the défendant, on the testimony 
introduced by the plaintiff, on the ground that, upon the case made 
by the plaintiff's évidence, ail taken as true, the défendant is not lia- 
ble; that, taking the évidence in its strongest light against the de- 
fendant, the plaintiff presented no case upon which she is entitled to 
recover. In such cases a motion of this kind is the proper practice 
in this court. The application is a substitute for a motion for non- 
suit in the state courts. This court never grants a nonsuit; the 
proper motion being to inBtruct the jury to find a verdict for the de- 
fendant. This case, like many others of a somewhat similar char- 
acter that I hâve had occasion to try, is one that necessarily ex- 
cites sympathy in favor of the plaintiff. We are bound, however, to 
be governed by the rules of law, and the légal rights of the parties. 
On an examination of the authorities presented by the counsel last 
night, and in view of numerous others that I hâve before had occa- 
sion to examine, I am satisfied that this is not a case in which the 
plaintiff is entitled to recover. Ail of the numerous cases cited by 
plaintiff's counsel hâve other features that distinguish them from 
this case and cases like it. 

1 See note at end of case. 
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Taking the évidence presented by plaintiff as ail true, and view- 
ing it in the light most favorable to her, it does not présent a case 
in which, under the law, she iB entitled to recover. In excavating 
the tunnel, the roof, according to ail the testimony, was left solid at 
first. It was originally a roof of solid rock, but subséquent blasts 
beyond had somewhat shattered it. In October, and just before the 
accident -which caused the death of the plaintitï's husband, the su- 
perintendent of the mine was in the tunnel, and he sawthat the roof 
looked somewhat shattered. He examined it, striking the roof at 
various points with a piek, and found that it might be dangerons. 
He thereupon directed those working in the tunnel, of whom the de- 
ceased was one, to put in a set of timbers to support the roof. There 
was one post only there, but, according to the testimony, which was 
not contradicted, it was not put there to support the roof; but 
placed in a narrow seam in the side of the tunnel, to prevent the 
light, soft vein matter from running into the tunnel from the side ; 
and not for the purpose of supporting the roof. One of the two men 
in charge, — there being twoin équal àuthority, of whom thedeceased 
was one, — George Dubourdieu, asked the question, if it would not be 
better to remove that post, and put in the set, so that one of the posts 
of the set should stand in the same eut occupied by the post already 
there. The superintendent told him that if they thonght they could 
do it with safety, they might do it in that way; but to satisfy them- 
selves that it would be safe before moving the post, and if it would not 
be safe, to set one of the posts of the new set by the side of that post, 
a little beyond it. The deceased with George Dubourdieu and the 
others had a conférence on the subject, and considered the question 
whether they could remove the post there standing with safety, and 
they came to the conclusion that they could. They acted on their 
own judgment. Both deceased and George Dubourdieu were expe- 
rienced miners, who had been a long time at work in this tunnel, 
and were doubtless as well informed on the question, and as well 
qualified to judge of the safety of the act, as the superintendent 
himself. On examination deceased assented to tbe conclusion with 
the others. They discussed the question, and concluded that they 
could remove the post without danger, and put one of the set in its 
place. They proceeded to do that. The post was knocked out. The 
deceased assisted in moving it out of the way. He was just as well 
informed of the condition of that roof, and the dangers attending the 
work, as was the superintendent himself. He was consulted in re- 
gard to it, formed his own opinion as to the danger involved, and 
concluded that the removal could be made with safety. The men — 
and he was one of the shift bosses — acted on their own judgment in 
the matter. It is manifeBt that they were parties who were capable 
of judging of those matters. In proceeding to do that work, and 
knowing the danger, they voluntarily took the risk. I think this is 
a much stronger case for the ruling I make than McGlynn v.Brodie y 
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31 Cal. 376, in winch the question arose on a motion for nonsuit, 
and where ail the authorities on the subject are fully discussed. 
That was a case in the state court, and the nonsuit was sustained bj 
the suprême court of the state. This is a much stronger case for the 
ruling I make than that case. So, in Kielley v. Betcher S. Min. Co. 
3 Sawy. 502, whieh was a case in Nevada, not clearer than this, I 
was compelled to rule in favor of the défendant. The deceased in 
this case was just as well informed as the défendant or the superin- 
tendent himself was, and voluntarily, with knowledge of the danger, 
assumed the risk of the work. It was not, therefore, the fault of the 
défendant. In this case there was no détective machinery at ail. 
It was the condition of the roof in the tunnel, produced in part by 
the act of the deceased in blasting. 

If the accident could be regarded as the resuit of the carelessness 
of George Dubourdieu, the latter was a fellow-servant, and there is 
no liabrlity on that ground. Buckley v. Gould é C. S. Min. Co. 8 
Sawy. 395; S. G. 14 Fed. Eep. 833. But deceased had equal au- 
thority with George Dubourdieu, and he himself was consnlted, and 
the négligence was as much his own as of George Dubourdieu. 
More than that, at the moment when the accident happened the de- 
ceased was not actually engaged in doing anything relating to that 
matter. His duty at the time of the accident did not require him to 
be in the position of danger at ail. He had performed the duty of 
removing the post from the place, and put it out of the way, and he 
was at the time not engaged in the performance of any duty con- 
nected with the work. Having a little leisure, while the other work- 
men were clearing out the place to put in the other timbers, he sat 
down to rest himself, and deliberately sat directly under the shat- 
tered roof. Knowing its condition, he voluntarily selected that place 
for a seat upon which to rest himself. He was doing nothing at the 
time. There was, at that time, no occasion at ail for him to sit or 
be at the point where the accident occurred. He assumed volunta- 
rily, for his own convenience and comfort, the responsibility of se- 
lecting that particular place in which to sit, and he sat immediately 
under the shattered rock. The space shattered was only four or hve 
feet wide. If he had selected a place in which to sit two feet further 
out, he would hâve been clear of danger, and would hâve escaped. 
After his attention had been called to the condition of the roof, and 
having discussed the question as to whether it was safe to take this 
post out, and at a point of time when he had nothing at ail to do 
with the work, — no duty to perform in connection with it, — he de- 
liberately, of his own accord, sat down directly under the dangerous 
place ; whereas, if he had selected a place two feet or more further 
out he would bave been out of danger. That is an act of his own, 
and the company cannot be held responsible for the conséquences re- 
sulting from it. Knowing ail the circumstances of the case, he per- 
formed that act for Mb own comfort, and while sitting at the point 
v.24f,iio.15 — 54 
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so selected by himself, under the circumstances indicated, the rock 
fell. He was evidently on the lookout, for he was the first to dis- 
cover the giving away of the rock, and he called out to the others, 
"Boys, it is coming," or something to that effect, and sprang out. 
Under the state of facts indicated, which is shown by the uncontra- 
dicted testimony, but one conclusion can be reached on the law ap- 
plicable to the case, which is that the plaintiff is not entitled to 
recover. In my judgment, the deceased lost his life in conséquence 
of his own fault, rather than from the fault of the défendant. If the 
défendant was at fault at ail, deceased contributed to the resuit in 
such manner, and to such extent, as to exonerate the défendant 
froin liability. Without hia reckless concurring act, this accident 
would not hâve happened. I think, therefore, that the défendant is 
entitled to the instruction asked. 

I will say in conclusion that I find that the case was tried once 
before Mr. District Judge Sabin. At the close of the plaintifï's testi- 
mony on that trial there was no such motion as is now made. The 
case went to the jury on the testimony, and the jury found for the 
plaintiff. For the same reasons which I hâve now given, and I sup- 
pose upon similar testimony, Judge Sabin held that the verdict was 
not justified by the évidence, and granted a new trial on that ground. 
Where the évidence is such that the court would feel bound to grant 
a new trial in case the jury should find a verdict for the plaintiff, it 
is the settled doctrine of the suprême court of the United States that 
it is the duty of the circuit court to direct the jury, at the close of the 
plaintiff s testimony, to find a verdict for défendant. Being satisfied 
that there is no case for liability against the défendant, and that I 
should be compelled to set aside any verdict that the jury might find 
for the plaintiff in this case, I am in duty bound to follow that direc- 
tion of the suprême court, and give the instruction required. 

The circuit judge then directed the jury to find a verdict for défend- 
ant, which was done. 

NOTE. 

1. Direting Verdict fob Défendant. See Buokley v. Gould & Curry Silver Min. 
Co. 14 PsJ. Rep. 833; Adama v. Spangler, 17 Fed. Rep 13 i; Washburne v. Pintsch, 
Id. 582; Brockett v. New Jersey Steam-boat Co. 18 Fed. Rep. 156; Randall v. Balti- 
more & 0. R. Co. 3 Sup. Ct. Kep. 322 ; Schofield v. Chicago, M. & St. P. Ky. Co. 5 Sup. 
a. Rep 1125. 

2. Négligence, when Question fob Jury. Huff v. Ames, 19 N. W. Rep. 623; El- 
dridge v. Minneapolis & St. L. Ry. Co. 20 N. W. Rep. 151 ; Taylor v. City of Austin, Id. 
157 ; Goodale v. Portage Lake Bridge Co. 21 N. W. Rep. 866; Kaples v. Ortb, Id. 633; 
Mares v. Northern Pac. R. Co. Id. 5; Abbott v. Chicago, M. & St. P. Ry. Co. 16 N. W. 
Rep. 266; Dabi v. Milwankee City Ry. Co. 22 N. W. Rep. 755; Pariah v. Tovvn of Eden, 
Id. 399 ; Baker v. City of Madison, Id. 141 ; Hoye v. Chicago & N. W. Rv. Co. 23 N. W. 
Rep. 14; Cartwright v. Chicago & G. T. Ry. Co. 18 N. W. Rep. 380; Dickinson v. Port 
Huron & N. W. R. Co. Id. 553; Atkinson v. Goodrich Transportation Co. Id. 764 ; Rog- 
stad v. St. Paul, M. & M. Ry. Co. 17 N. W. Rep. 287; Luebke v. Chicago, M. & St. P. 
Ry. Co. Id. 870; McCorkle v. Chicago, R. I. & P. Ry. Co. 16 N. W. Rep. 714; Huff v. 
County o f Poweshiek, 15 N. W. Rep. 418 ; Bohan v. Milwaukee, L. S. & W. Ry. Co Id. 
801; Williams v. Northern Pac. R. Co 14 N. W. Rep. 97; Pool v. Chicago, M. & St. P. 
Ry. Co. Id. 46 ; Sorenson v. Menasha Paper & Pulp Co. Id. 446; Houser v. Chicago, R. 
I. & P. R. Co. Id. 778; Milne v. Walker, 13 N. W. Rep. 101; Brusberg v. Milwau- 
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kee, L. S. & W. Ry. Co. 12 N. W. Eep. 416 ; Miohigan Cent. R. Co. v. Hasseneyer, Id. 
155; Gibbs v. Chicago, M. & St. P. R. Co. 4 N. W. Rep. 819; Michigan Cent. R. Co. v. 
Sruithson, 7 N. W. Rep. 791 ; Chicago & N. E. Ry. Co. v. Miller, 9 N. W. Rep. 841 ; 
Atchison & N. R. Co. v. Railey, Id. 50; Atchison, T. & S. F. R. Co. v, McCandliss, 6 
Pac. Rep. 587; Denver, S. P. & P. R. Co. v. Conway, 5 Pac. Rep. 142; Hynes v. San 
Francisco & N. P. R. Co. 4 Pac. Rep. 28 ; Andrews v. Runyon, Id. 669 ; Weidekind v. 
Tuolumne Co. Water Co. Id. 415; Davis v. Utah Southern R. Co. 2 Pac. Rep. 521 ; 
White v. Missouri Pac. Ry. Co. 1 Pac. Rep. 611 ; Hart v. Town of CedaT, 24 N. W. Rep. 
410 ; Buckley v. Gould & Curry Silver Min. Co. 14 Fed. Rep. 833 ; Randall v. Baltimore 
& 0. R. Co. 3 Sup. Ct. Rep. 322: Scliofield v. Chicago, M. & St. P. Ry. Co. 5 Sup. U. 
Rep. 1125 ; Myers v. Indianapolis & St. L. R. Co. 1 N. E. Rep. 899. 



United States ex rel. Goelet and others v. City of Elizabeth. 
(Circuit Court, D. JSevt Jersey. August 13, 1885.) 

MANDAMUS— COMFEI.LING ClTY TO LEVT TaX TO PaY JUDGMENT. 

Mandamus to compel the city of Elizabeth, New Jersey, to assess and levy, 
in addition to the regular taxes, the amount of principal, interesl, and costs 
due relators on a judgraent obtained against said city, denied because of a want 
of compétent proof of the facts justifying issue of the writ within the rule laid 
down in Wolff v. New Orléans, 103 U. S. 358; Nelaon v. St. Martin'* farish, 111 
U. S. 716 ; S. C. 4 Sup. Ct. Rep. 648; and Uommimonerit v. Sellew, 99 U. S. 627. 

Eule to Show Cause, etc. 

3 os. F. Randolph, for the rule. 

Frank Bergen, contra. 

Nixon, J. This is a rule to show cause why a writ of mandamus 
should not issue against the city of Elizabeth, commanding the cor- 
poration to assess and levy, in addition to the regular taxes, the 
amount of principal, interest, and costs due to the relators upon a 
certain judgment obtained against the city on April 19, 1884. Un- 
der the authority of Wolff v. New Orléans, 103 U. S. 358; Nelson v. 
St. Martin'» Parish, 111 U. S. 716; S. C. 4 Sup. Ct. Eep. 648; 
U. S. v. New Orléans, 98 U. S. 381; and Conmissioners v. Sellew, 
99 U. S. 627, I am inclined to hold that an alternative writ may be 
issued when the relators make compétent proof of the facts which 
are necessary to justify the court in acting. 

It has not been done in the présent case, and the writ must be de- 
nied. 
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Obebteuiteb and others v. Eobbetson, 

(Circuit Court, S. D. New York. August 20, 1885.) 

CUSTOMS DUTIES— GlOTES IN CARTONS AND BoXES— MABKET VALUE— ACT OP 

Mahch 3, 1883, § 7. 

Whenever goods are sold in the, markets of the country of exportation, 
whether usually or only occasionally in boxes, cartons, or coverings of any 
kind, which make the goods attractive and désirable, and the boxes, cartons, 
etc., enter into the price there of the goods as merchantable commodities, the 
boxes, cartons, etc., are accessorîes of the goods, and actual market value in- 
cludes them as an élément of the value of the goods in the condition in which 
they are purchased. 

At Law. 

Wallaoe, J. The plaintîffs sue for duties which they claim were 
illegally exacted by the défendant, as collector of the port of New York, 
upon their importation in July, 1883, of certain gloves and hosiery. 
ïhé merchandise was purchased by plaintiffs in Chemnitz, Germany, 
and at the tirne of the purchase was in cartons. According to the 
custom of trade there, gloves and hosiery, when intended for the mar- 
kets of the United States, are usually prepared for sale by the manu- 
facturera in cartons, not for the purpose of transportation, but be- 
cause purcliasers for our markets prefer them put up in that form; 
and the manufacturera there ordinarily include the price of the car- 
tons in the price of the gloves and hosiery. For the purposes of ship- 
ment and transportation outside cases inclosing the cartons are used. 
The cartons are preferred because the goods are more conveniently 
kept and handled by retailers in that form than when loose. In es- 
timating the dutiable value of the gloves and hosiery, the appraiser 
added to the price appearing in the plaintiffs invoices as the ■ cost 
price of the gloves and hosiery, a sum sufficient to cover the cost or 
value of the cartons also; that item having apparently been omitted 
in the invoices, and not included in the cost price of the gloves and 
hosiery, presumably in order to présent the main question which has 
been discussed in this case. That question relates to the construc- 
tion to be placed upon section 7 of the act of congress of March 3, 
1883, under which the plaintiffs contend that the value of the cartons 
should beexcluded by the appraiser in ascertaining the dutiable value 
of the goods. 

A verdict was ordered for the défendant upon the trial, on the 
ground that the plaintiffs' protest was insufficient to présent the ob- 
jections relied upon by them to the exaction of the duties in contro- 
versy. It is not necessary, for the décision of this motion for a new 
trial, to consider the question of the sufficiency of the protest, because 
the conclusion is reached that the plaintiffs' contention upon the main 
question is not tenable, and that the verdict should stand, because the 
duties were not illegally exacted. 

The meaning and effect of section 7 of the act of March 3, 18S3, 
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were carefully eonsïdered by the attorney gênerai of the United States 
in bis opinion of the date of January 11, 1884. One of the questions 
presented for his judgment was whether the section prohibits the 
inclusion in the dutiable Value of mercbandise of the value of thé 
boxes and coverings which are part of its préparation for sale in the 
markets of the country of exportation. After a full review of the 
pre-existing législation, he answered this question in the négative. 
His opinion is so satisfaotory that it is adopted for présent purposes 
with a single qualification. He states incidentally that the cost of 
boxes or coverings with which goods are ordinarily prepared for sale 
in the foreign market, and in which they are usually sold and pur- 
chased there, must be regarded as entering into or as being an élément 
of the actual market value of the goods. If it is intended by this to 
indicate that the cost of the boxes or coverings should not be included 
unless the goods are ordinarily and usually prepared and sold in the 
foreign market in such boxes or coverings, that suggestion is not as- 
sented to. It seems to be founded upon the language of Clifford, 
J., in Cobb v. Hamlin, 3 Cliff. 191, 200, in which case it was saidby 
that, learned judge : 

"But no doubt 13 entertained that the words 'actual market value,' with- 
out more, would includethe cost of the box, package, orcovering in ail cases 
where the mercbandise in question was actually purchased in the box, package, 
or covering, and is, usually so purchased and sold for shipment in the foreign 
market, and where the price includes the box, package, or covering, as well as 
the goods therein contained." 

The précise question upon which this part of the opinion was ex- 
pressed was not involved in that case, and there is no reason to sup- 
pose that it was intended to décide that the cost of the box, package, 
or covering should not be considered as entering into the actual mar- 
ket value of the goods, when they are treated as part of the goods, 
and when the goods are actually purchased in the box, package, or 
covering, and the price includes the box, package, or covering, as well 
as the goods contained therein. When section 7 déclares that none 
of the charges imposed by existing law, nor the value of the usual 
and necessary sacks, etc., shallbe estimated in ascertaining the value 
of the goods in order to détermine their dutiable value, the language 
refers te the actual or usual charges for putting up, preparing, and 
packing the goods for transportation and shipment, including the 
sacks, boxes, or covering of any kind in which they are contained, 
which, by the provisions of Bection 2907, Eev. St., are to be added to 
the wholesale price or market value of the goods at the time of the 
exportation in the principal markets of the country of exportation. 
Although upon first considération it would seem that this part of the 
section was unnecessary, if something more than the repeal of section 
2907 was not intended by congress, the clause, when read with the 
proviso annexed to it, appears to hâve been added to the repealing 
-clause in order to emphasize the intent of congress, and at the same 
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time to dénoté explieitly that coverings, etc., although employée! .os- 
tensibly for the purpose of transportation and shipment, shoujd not 
escape duty if used with the design to évade duty, or for any purpose 
other than the bona Jîde préparation of the goods for transportation. 
Section 7 is therefore to be construed as merely repealing pre-exist- 
ing laws so far as they relate to adding the cost and expenses of trans- 
portation, shipment, and transhipment, including those of prepar- 
ing and packing the goods, to the wholesale priée or actual market 
value in the principal markets of the country of exportation in order 
to ascertain dutiable value. Its effect is to abrogate section 9 of the 
act of March 28, 1866, (section 2907,) and restore the provisions of 
section 7 of the act of March 3, 1865. While it abrogates the exist- 
ing provisions for determining dutiable value, it doesnot contemplate 
prescribing any new rule for ascertaining market value. This is to 
be ascertained by ascertaining the actual value or wholesale price of 
the goods in the condition in which they are purchased and sold in 
the foreign market, without référence to spécial préparation for trans- 
portation and shipment. The "usual and necessary sacks, crates, 
boxes, and coverings," which are not to be estimated as part of the value 
of the goods in determining their dutiable value, are not those which 
are employed in the préparation of the goods for sale in the markets 
of the country of exportation, but are those which are usually and 
necessarily employed in preparing and packing them for transporta- 
tion and shipment. Whenever, therefore, goods are sold in the mar- 
kets of the country of exportation, whether usually or only occasionally, 
in boxes, cartons, or coverings of any kind, which make the goods at- 
tractive and désirable, and the boxes, cartons, etc., enter into the 
price there of the goods as merchantable commodities, the boxes, car- 
tons, etc., are accessories of the goods, and actual market value in- 
cludes them as an élément of the value of the goods in the condition 
in which they are purchased. 

In this case the appraiser properly added to the plaintiffs* invoice 
price of the hosieryand stockings a sufficient sum to include the value 
of the cartons, the cost or value of which was not apparently included 
in the invoice price of the goods. He did this in order to détermine 
the market value of the goods in the condition in which they were of- 
fered for sale in the principal markets of the country of exportation. 
If he erred in adding a sum larger than was necessary to include the 
value of the cartons, the plaintiffs should hâve applied for reappraise- 
ment. They cannot attack his décision collaterally upon the theory 
that the duties exacted were excessive. 

The défendant was en^itled to a verdict for thèse reasons, and the 
motion for a new trial is therefore denied. 
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Duffy v. Reynolds and others. 
[OCreuit Court, D. New Jersey. August 11, 1885.) 

1. PATENT8 FOR INVENTIONS — EVIDENCE — ORIGINALITY OF INVENTIONS. 

When, in a suit for infringement of a patent, it is Bet up as a défense that 
complainant derived his idea of the patent ed invention from some third party 
who flrst conceived it, thu burden of proof is on défendant, and any doubt re- 
sp«cting the évidence is fatal to the défense. 

2. Same— Patent No. 184.352— Apparatus for Drying Hides. 

On examination of the évidence, held, that James N. Duffy must be consid- 
ered as the original and first inventor of the combined mechanism of tho sec- 
ond, third, and fourth claims of patent No. 184,352, granted to him November 
14, 1876, for " improvemunt for apparatus for drying hides." 

3. Same — Infringement— Public Use— Construction or Pukchase of Ma- 
. chine with Knowledge of Invkntor — Kev. 8t. $§ 4886, 4899. 

Rev. 8t, 4 4899, must be construtd in connection with section 4886, and it may 
be said generally that, while section 4886 makes void every patent where it 'is 
shown that the invention was in public use or on sale for Uie period of two 
years beforethe application for the patent, section 4899,although allowing the 
letters patents to stand, excepts from liability to the inventor ail persons who 
hâve used for less than two years any patented machine or article that has 
been purchased or constructed with the knowledge and consent of the inventor 
prior to his application for the patent. Infringement not shown. 

In Equity. 

G. E. P. Howqrd, for complainant. 

G. G. Frelinghuysen, for défendants. 

Nixon, J. This suit charges the défendants with infringing letters 
patent No. 184,352, granted to the complainant, November 14, 1876, 
for "improvement for apparatus for drying hides." The patentée 
states that the object of his invention is to f urnish an improved means 
for drying and stretching hidës, * * * being so constructed that 
the hides may be stretched in any desired direction, and to any desired 
extent, and thus dried without fold or wrinkle. In the spécifications 
he thus states the nature of his invention : 

"The invention consista in the extensible f rame to receive the hide. formed 
of the four bars, having their ends slotted, and the clamping bolts; in the 
combination of the sliding bars, and their pins, with the extensible traîne 
and with the table; in the combination of the lever, and the pivoted fulcrum 
bars, the ropes.the shafts, the ratchet-wheels, the pawls, and the hand-levers, 
with the table and the sliding bars; and in the combination of the swinging 
blocks, and their pivoting straps, with the extensible frame and the clamp- 
ing bolts, as hereiimfter fully described." 

There are four claims, ail of -which, except the first, are combina- 
tion claims. The éléments of the mechanism are old, but it is claimed 
that a new and useful resuit has been secured, to-wit, a larger surface 
area of the hide by stretching it in every direction under a strain 
equally and simultaneously distributed over the whole surface. 

Various défenses hâve been set up in the answer, but on the final 
hearing the principal stress seems to hâve been laid npon the two 
following: (1) That the complainant was not the original and first 
inventor of the combined mechanism of the second, third, and fourth 
claims. (2) Not infringement, as the only machine used by the de- 
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fendants was constructed with the knowledge and consent of the in- 
ventor before any application was made for the patent. 

1. With regard to the first, it is insisted by the défendants that the 
mechanism of the second and third claims was the invention of one 
Levi Dederick, and that the fourth claim was suggested by the de- 
fendant Eeynolds. It appears from the testimony that during the 
surumer of 1876, and while the complainant was a niember of the 
firm of Eeynolds, Duffy & Co., he was engaged in perfecting his de- 
vices preparatory to applying for a patent. He caused to be con- 
structed, at the expense of the firm, a completed mechanism in order 
to test the practicability and usefulness of his machine for stretching 
hides. A machinist named Dederick was called upon to do the work. 
The complainant testifies that he explained the invention to him, and 
consulted with him as to the best means of accomplishing the desired 
resuit. 

"I took him up stairs," Le says, "and showed him a frame of the table 
with which I had been experimenting and explained their opération to him; 
and, standing there at the table, I told him, ' I now want a table constructed 
with an outside frame sirnilar to this one, and in it put eight slides or arms 
to be operated with levers and a windlass, so connected that when the wind- 
lass is turned the levers will cause the si ides to move outwards ail at the same 
time, just like moving your hands out this way, [stretching apart his hands.] 
The slides or arms moving out from the sides must be near the ends; those 
moving out from the ends must be near the sides. In thèse slides I want 
holes bored and pegs or stops made to fit them, so they may be movert from 
one hole to another, as may be needed. Thèse pegs must stand high enough 
from the top of the slides to catcli the sides and ends of the table; then the 
opération will be this: Put the frame on the table; loosen the corner bolts; 
see the size of the hide; adjust the frame and pegs or stops to it; tack the hide 
on; turn the windlass; that moves the slides; the pegs move with them and 
extend the frame; when far enough extended, fasten the corner bolts, loosen 
the windlass, take the frame off the table, and the slides fall back tothestart- 
ing point.' I then asked him if he understood my description. - His answer 
was: ' I do; gi ve me the measurements, and I will make the table just as you 
hâve described.' " 

Mr. Dederick gives the whole statemeht an unequivocal déniai. He 
says t.\at he was temporarily residing in Newark from the month of 
February, 1876, to the spring of 1S77, occupying a part of the tan- 
nery of Reynolds & Word, endeavoring to develop a new tanning pro- 
cess. While he was there the complainant became a member of the 
firm. About the month of May, 1876, Mr. Duffy took the witness to 
an upper room in the building and exhibited to him a stretching table 
and frame, and explained to him its construction and mode of opéra- 
tion. He àlso stated to him the resuit he sought to aecomplish, but 
gave no hint or made any suggestion of the way of doing it. His 
plan of spreading the frame, so as to stretch the hide, was carried 
out by the use of screws, which, he said, was too slow in opération. 
He asked him if he could get up anything that would answer that 
purpose and be better. The witness replied that he thought he could. 
He then studied upon the matter, and afterwards explained to Duffy 
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and Eeynolds the plan that he concëived, and they concluded to try the 
experiment. He expressiy claims that, excepting the frame, ail the 
parts and mechanism of the table were made after his own planning, 
without a suggestion from the complainant of any method or mech- 
anism by winch it could be made operative. He first tried a simple 
lever to be operated with the foot, but this proved insufflaient in 
power. He then substituted the windlass with a hand-lever and the 
pawl and ratchet. 

It is also claimed that the swinging blocks attacbed to the clamp- 
ing bolts of the stretching frames (the subject of the fourth claim of 
the patent) were the invention of the défendant Eeynolds, and was 
communicated by Mm to the complainant. Eeynolds testifies that 
when the frames were first put in use it was found that there was a 
looseness at the shoulders of the hide, between the neck and the fore- 
shank, which was objectionable. To remedy this he proposed to 
Duffy the use of the swinging block, as shown in the model, and 
made a drawing of the same on an iron door with chalk, which he 
exhibited to the complainant. The latter thought it was a good de- 
vice, and said they had better hâve some made for trial, which was 
done. Afterwards ail the frames were provided with thèse swinging 
blocks. 

This statement is explicitly denied by Duffy. He says that after 
Dederick had completed the frames under his directions, and after the 
firm of Eeynolds, Duffy & Co. had begun to use them, he discovered 
that the bag-piece hung over, and that there was not sufficient tack- 
ing surface on the face of the frame to accommodate it, and he or- 
dered the pièces to be put on the outside edge of the ends of the 
frames, to increase the tacking surface, and also the pièce on the in- 
side of the neck, where the middle of the neck came, for the same 
purpose. 

"After that," he continuée!, "I told Reynolds * * * that I wanted an at- 
tachaient made for the frames. I said to hitn, < Please corne with me to the 
drying loft, and I will explain toyou just what I want made.' He did so; and 
at the table, standing right over it, I said to him: ' I want a pièce of board 
this shape,' describing it just as itis hère, pointing with my finger, [the wit- 
ness points to the swinging corner-blocks in complainant's exhibit model,] 
4 f astened with hoop-iron straps to the corner boit, light and narrow straps on 
the board in this shape, and long enough to cross each other, so as to admit 
of being riveted to one end of a wider and heavier strap, which at the other 
end I want punched to admit the corner boit. Thèse straps on the board 
must be narrow, so as to interfère as little as possible with the tacking sur- 
face, and the Connecting strap wide enough and heavy enough to Ieave stick 
enough, after punching, to insure the necessary strength. Hâve a few of 
thèse made till I see how they will work.' * * * The corner pièces were 
made in exact accordance with my request, were applied, worked well, and 
became part of the frame. " 

Such contradictions, arising, it is hoped, from lapses of the mem- 
ory, are painful and embarrassing. Looking through the testimony 
for corroboration of one story or the other, I do not fmd much in the 
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case to materially strengthen either side. There are some acknowl- 
edged facts, however, in the subséquent conduct of the witnesses 
which add weight and force to the statement of the complainant. For 
instance, he shortly afterwarda applied for the patent, embracing ail 
thèse éléments of the combination, making oath that he was the orig- 
inal and first inventor, and with the knowledge of'Eeynolds and De- 
derick, and without any opposition on their part except, as they al- 
lège, a feeble and half-hearted inquiry whether he did not intend to 
recognize their suggestions as entitling them to some interest in the 
patent. The firm of which Eeynolds was a member, and with his 
assent, began to pay to the complainant royalties for its use as soon 
as the letters patent were granted, and Dederick acknowledges that 
years after the patent was obtained he asked permission of the pat- 
entée to construct a single machine for the use of a relative, which 
was refused unless he would agrée to pay the fixed royalty for the 
same. 

But, waiving ail this, the burdenof proving such a défense is upon 
the défendants. Any doubt respecting the évidence is fatal. This 
was held to be thelaw by the circuit justice (Bradlby) and the judge 
of this circuit (MoKennan) in Patterson v. Duffy, 20 Fed. Kep. 641, 
in which thèse learned judges, when considering the allégation that 
the complainants derived their idea of the patented invention from 
some third party who first conceived it and communicated it to them, 
said: 

"The proofs are conflicting, and while we are of the opinion that the seales 
incline in favor of the complainants, it can, at least, be said with confidence 
that the défense is not clearly sustained. Thatis enough to résolve the case 
in favor of the complainants." 

2. The second point has been more perplexing and troublesome. 
Section 4899, Eev. St., déclares that every person who purchases of 
the inventor, or with his knowledge and consent constructa, any newly- 
invented machine prior to the application of the inventor for a pat- 
ent, or who sells or uses one so constructed, shall hâve the right to 
use, and vend to others to be used, the spécifie thing so made or pur- 
chased without liability therefor. The provision is explicit, and has 
existed in the several patent acts since the enactment of section 7 of 
the act of March S, 1839. As was stated by the suprême court in 
McClurg v. Kingsland, 1 How. 208, its object was twofold : (1) To 
protect the person who has used the thing patented, by having pur- 
chased, constructed, or made the machine to which the invention is 
applied, from any liability to the patentée or his assignée ; (2) to pro- 
tect the rights granted to the patentée against infringement by any 
other persons. For before this section any public use or sale of the 
thing patented, with the consent and allowance of the inventor, before 
his application for a patent, was a défense which anybody might set 
up, and which if suecessful avoided the patent altogether. See sec- 
tion 15 of the act of July 4, 1856, (5 St. 123.) 
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But section 4899 must now be construed in connection with sec- 
tion 4886 of the Ee vision, and it may be said generally that while 
the latter section makes void every patent where it is shown that the 
invention was in public use or on sale for the period of two years 
before- the application for the patent, the former one, although al- 
lowing the letters patent to stand, excepts from liability to the inventor 
ail persons who hâve used for less than two years any patented ma- 
chine or articles that has been purchased or constructed with the 
knowledge and consent of the inventor prior to his application for the 
patent. 

Let us consider the facts of the présent caBe in connection with 
the statute. The application for the patent was made October 14, 
1876. Duffy, the patentée, became a member of the firm of Eeynolds, 
Duffy & Co. in the early spring of the same year. He had been ex- 
perimenting upon a stretching-machine a year or two before this 
time, and had not sueceeded in constructing one that worked to his 
satisfaction. Accepting his statement as true, because, although 
denied, it has not been overborne by satisfactory preponderating évi- 
dence, he exhibited to Eeynolds and to Dederick, shortly after his pro- 
motion to the partnership, the point to which he had reached in his 
invention, and the mechanism with which he proposed to complète it. 
At his request, and with the assent of Eeynolds that the firm should 
be responsible for the expenses, Dederick began to construct a ma- 
chine embracing, in order to make it effective, the mechanism which 
was afterwards patented, and finished the same as early as June or 
July of that year. When completed it was set up in the establish- 
ment of Eeynolds, Duffy & Co., and used by them before and after 
the application for the patent; the patentée consenting that they 
should hâve it without the payment of royalty as long as the firm con- 
tinued. The partnership was dissolved in the month of February, 
1882, and the machine and frames were sold and transferred by Duffy, 
the retiring partner, to the défendants. It is in évidence, and not 
disputed, that when the sale took place the complainant asked the 
défendant Eeynolds whether he expected to pay the usual royalty, 
Btating that no use would be allowed without such payment, — this 
was in February, 1882, — and Eeynolds replied that he would think 
about it. He thought about it until the month of June following, 
when he wrote to Duffy, declining to pay anything for the use of the 
invention, not because he had purchased the machine and therefore 
had the right to use it, but because he considered the paterit entirely 
invalid and worthless. What right or privilège of using the machine 
and frames did the défendants acquire by such construction, purchase, 
and use prior to the application for a patent ? Or, in other words, was 
this such a public use or sale, with the knowledge and consent of the 
inventor of the thing afterwards patented, that, under the provisions 
of section 4899, the patentée is estopped from demanding royalty for 
its continued use? 
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I have no difficulty about the first construction by Dederick, under 
the direction and supervision of Duffy. That was, doubtless, allow- 
able. The facts clearly show that it was by way of experiment, or in 
order to bring the invention to greater practicability. Curt. Pat. § 
134; City of Elizabeth v. Pavement Co. 97 U. S. 134. He had the 
right to defer his application for the patent, and to hold the complétée! 
machine for a reasonable time for expérimental purposes. But after 
it was completed and tried and found to be successful, did he not 
n'y in the face of this section by consenting to and sanctioning its 
public use by Eeynolds, Duffy & Co. before he filed his application 
for a patent, and can he now complain because the purchasers of the 
"spécifie machine" demand the privilège of its further use without 
compensation to the inventor? 

After some hésitation, I have reached the conclusion that, while the 
complain ant's patent is valid, there has been no infringement by the 
défendants, under the provisions of section 4899, by their use of the 
invention, and will not be as long as they confine themselves to the 
"spécifie machine" and frames, the use of which the inventor con- 
sented to and allowed before he applied for the patent. 

Let the bill be dismissed. 



The Max Morris. 
{District Court, S. D. New York. August 18, 1885.) 

1. Stevedores — Personal Injuries. 

Vessels employing stevedores to work upon the ship are bound to provide 
reasonable safeguards against danger arising from peculiarities in the construc- 
tion of the vessel. 

2. Samr— Mutuaii Fault. 

The steamer M. M. employed the libelant as one of a gang of stevedores* 
men to shovel coal at niglit. There was a " lower bridge," about 50 feet long, 
amid-ships, extending across from rail to rail, about six feet above the main 
deck, over which the libelant had to pass. He went up a ladder forward on 
the port side, through the opening in the guard-rail, passed directly at't to an 
opening in the rail corresponding to that forward, except that the opening was 
four inches narrower. Supposing it to lead to a similar ladder, he went to step 
down, but, no ladder beinar there, he lost hia hold, fell, and broke his collar- 
bone, and was laid up three months. The latter opening had never been used 
fora ladder, and was not guarded. Held, that there was négligence on both 
siries : in the ship, because the opening was unusual and dangerous, and should 
have been guarded ; in the libelant, for not using more caution in the night- 
time upon a ship with which he was unacquainted. 

3. Same— Damages Allowed. 

_ Following The Wanderer, 20 Fed. Eep. 140, 72 days' wages were allowed the 
libelant, notwithstanding his concurrent négligence, as within the discrétion- 
ary power of a court of admiralty, and because demanded in the interests of 
justice and humanity, as well as of public policy, to prevent the multiplication 
of accidents whereby the poor become a public "charge through the concurfing 
fault of others. Various classes of cases cited in which damages are divided 
in admiralty. 
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In Admiralty. Personal injuries. 

Jas. A. Patrick, for libelant. 

Butler, Stillman é Hubbard and W. Mynderse, for claimant. 

Beown, J. The libelant was one of a gang of stevedores* men 
who, on the evening of October 27, 1884, went aboard the steam-ship 
Max Morris, lying at ber wharf, to shovel coal. In passing frorn 
forward aft, the libelant was obliged to pass over what is termed the 
"lower bridge," a structure about 50 feet long amid-ships, extending 
from rail to rail, and about 6 feet above the main deck. He went up 
a ladder of the usual kind on the port side; passed directly aft on 
that side; and, finding an opening through the guard-rail at the after- 
end of this lower bridge, corresponding in place with the forward 
opening, supposed it to lead down to a ladder similar to the ladder for- 
ward. It being nearly dark, he did not observe and did not suspect 
that no ladder was there; and, putting his foot down to the supposed 
steps, lost his hold, fell to the main deck below, broke his collar 
bone, and was for a time disabled. This libel was filed to recover his 
damages. 

Each side strenuously contends that the other is solely to blâme 
for this accident. The ship is claimed to be responsible, because her 
construction was unusual ; because this rear opening was dangerous 
and calculated to mislea'd persons not previously acquainted with the 
peculiar structure of the ship ; because the opening through the rail- 
ing was in a place where a ladder would naturally be expected; and 
because, being unguarded by a chain or otherwise, and not notified to 
the libelant, it was no better than a pitfall for the unsuspectiugwork- 
men. The libelant is claimed to be solely responsible, because he 
exercised no reasonable caution in going in the night-time about a ship 
with which he was unfamiliar; because ships vary in the détails of 
their construction as much as houses, and no set type can be pre- 
sumed upon; because the opening in the rail at this place was not 
designed for a ladder, but for the play of the small-boat which was 
upon the outer side of it; because no ladder had ever been there, 
and the opening was but lé inches wide, whereas the opening for a 
ladder is always at least 18 inches wide; and because it was évident 
carelessness, as it is said, for a laborer to push through so narrow an 
opening at night and undertake to go down without first ascertaining 
wbether there was a ladder there or not. 

The évidence shows that the construction of this "lower bridge" 
was somewhat unusual but not unexampled, and that the descent aft 
was on the starboard side from a platform extending fore and aft and 
facing amid-ships. The experts examined differed as to the propriety 
or necessity of a guard at an opening of but 14 inches, such as that 
through which the libelant fell. The very compétent expert on the 
part of the steam-ship apparently based his testimony, in part at 
least, upon the assumption that a man could not pass through such 
an opening without turning or squeezing. Experiment, however, 
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shows that this might possibly be done, though not readily; and that 
it would not be likely to happen in a person's ordinary movements, 
the rail being about three feet high. 

The considérations urged upon each side are manifestly entitled to 
wëight; and I find myself constrained to hold each in substantial 
fault contributing to the accident. It is impossible to absolve lands- 
men, accustomed to work upon vessels in port, from reasonable care 
and attention to their movements about vessels with which they are 
unacquainted. The darkness in this case made it the duty of tbe 
libelant to exercise the greater care in his movements, or else to sup- 
ply himself with one of the several lights that were provided by the 
ship, but were unused. On the other hand, reasonable considération 
for the safety of workmen coming on board is a duty imposed by law 
upon the owners and masters of vessels, both from humanity to the 
workmen, and from policy, to prevent them from becoming, through 
accident, a public charge. Eeasonable considération demands that 
some safeguards shall be provided against any peculiarities of the 
vessel that are naturally calculated to mislead the unwary, and to 
invoive them in danger and injury unawares. Though this opening 
was somewhat smaller than the usual opening for ladders, it was not 
so Bmall as to be impracticable for such a use. The différence was 
slight, certainly not sufficient to be ordinarily observable in the dark, 
nor sufficient to be in itself a notice that the opening was not a 
passage-way, or to serve as a warning in the night-time, when its 
small size might not be, and in this case was not, perceived; while 
its position, where a ladder is usually found, and being opposite to 
the forward ladder, afforded so strong a natural supposition that a 
ladder was there that not a doubt of it occurred to the libelant. In my 
judgment, it was clearly dangerous; it should hâve been guarded by 
a chain, or some other precautionary measure, such as might easily 
hâve been provided. The Manhassett, 19 Fed. Eep. 430; The Pilot 
Boy, 23 Fed. Eep. 103. 

Ab I must find the libelant also chargeable with négligence in the 
particulars above mentioned, the question is presented whether, in a 
court of admiralty, in a case of personal injuries to landsmen arising 
from the concurrent négligence of the ship and of the libelant, any 
damages can be awarded; or whether the libel must be dismissed, 
according to the rule in common-law cases. That the rule of the 
municipal law should be followed has been presumed or implied in 
several cases in the district courts. See The Germania, 9 Ben. 356 ; 
Holmes v. Oregon à G. Ry. Co. 5 Fed. Eep. 523, 538; The Chandos, 
4 Fed. Eep, 645, 649; TheKate Cann, 8 Fed. Eep. 719; The Man- 
hassett, 19 Fed. Eep. 430. The cases of Sunney v. Holt, 15 Fed. 
Eep. 880, and Dwyer v. National S. S. Co. 17 Blatchf. 472, S. C. 4 
Fed. Eep. 493, were cases at law. The cases cited of injury through 
the négligence of fellow-servants are not applicable. 

This question has recently been carefully examined in the circuit 
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court by Judge Pardee, of the Fifth circuit, in the cases of The Ex- 
plorer, 20 Fed. Eep. 135, and The Wanderer, Id. 140. No décision 
has been made upon the précise point in this circuit. It is elear that 
in admiralty causes, even in cases of personal injuries, this court is 
not strictly bound by the common-law rules. The language of the 
suprême court in The Marianna Flora, 11 Wheat. 54, and The Pal- 
myra, 12 Wheat. 1, cited by Judge Paedeb, sufficiently shows this. 
But the same considérations of justice, of prudence, and of policy, 
which hâve caused that rule to be adopted so widely in the common 
law and in the civil law, should doubtless lead to its observance in 
ordinary cases in admiralty. See The E. B. Ward, Jr., 20 Fed. Eep. 
702. "A party who is in delicto," says Stoby, J., in The Marianna, 
Flora, above cited, "ought to make a strong case to entitle himself to 
gênerai relief." 

But not infrequently cases do arise in which the common-law rule 
is manifestly inéquitable ; strong cases, in which justice, humanity, and 
public policy alike demand that those who, by their concurrent nég- 
ligence, hâve caused great suffering and injury to those dépendent 
upon their daily earnings for support should not be exempted from 
ail charge, simply because some contributory fault may be found in 
the sufferer. The practice in admiralty to apportion damages in 
cases of mutual fault is not strictly confined to collisions and prize 
causes. It has been applied in this district and in this circuit to 
cases of loss by négligent navigation by tugs, where both parties are 
chargeable with fault, and public policy demands that both be made 
responsible, (The Wm. Murtaugh, 3 Fed. Bep. 404; S. 0. 17 Fed. 
Eep. 260 ; The Wm. Cox, 3 Fed. Eep. 645, affirmed in the circuit 
court, 9 Fed. Eep. 672; Gonnolly v. Ross, 11 Fed. Eep. 342; The 
Bordentown, 16 Fed. Eep. 270;) where the tow was not in proper 
condition, (Philadelphia é B. B. Go. v. New England Transp. Go. 24 
Fed. Eep. 505; The Oswego, 8 Ben. 129;) to injuries of boats on 
the bottom of slips, (Christian v. Van Tassel, 12 Fed. Eep. 884;) to 
injuries to old boats, (The Syracuse, 18 Fed. Eep. 828; The Reba, 22 
Fed. Eep. 546 ;) and, by Judge Spbagce, ta loss by leakage from dif- 
férent causes attributable to each party. Snow v. Carruîh, 1 Spr. 324. 

Thèse cases proceed upon an équitable judgment and discrétion that 
are admissible in the admiralty to a greater extent than exists in com- 
mon-law causes. Where the common-law rule controls, or is supposed 
to be binding, the demands of obvious justicç are constantly leading 
to new modifications of what shall be deemed such contributory négli- 
gence as to bar recovery, and to the adoption of peculiar views of the 
facts, both by the court and by juries, such as would not be taken but 
for the hardship of the case. 

Déférence to the ruling of the circuit judge of the Fifth circuit in the 
cases above quoted, as well as the approval of my own judgment, leads 
me to follow the rule suggested by him in cases of this kind, involv- 
ing great hardship and suffering, at least until this view beoverruled, 
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viz,, "to gïve or wîthhold damages according to principles of justice 
and equity, considering ail the circumstances of the case, not as full 
compensation for the injury, but as required by decency and humanity 
from a party without whose fault there would hâve been no injury." 
This ruïe has been again recognized by him in the case of The Ma- 
bel Comeaux, 24 Fed. Eep. 490, though not applied, because the ves- 
eel was found not in fault. I may add that the same considérations 
of public policy that demand that every person shall take proper 
«are of himself — Shear. & R. Neg. (2d Ed.) § 42 — also demand that 
ships in port, on board which. accidents are constantly multiplying 
from the increasing complications of their arrangements, and from 
their modem appliances, shall not be practically exempted from the 
duty of taking any reasonable précautions against accident by proof 
of some slight fault in the sufferer; and that they shall not, by their 
fault and négligence, cause those who are dépendent on their daily 
earnings for support to become a burden and a charge upon the pub- 
lic. "The moiety ruïe in collision causes was adopted," says Bkadley, 
J., in The Alabama, 92 U. S. 697, "for the better distribution of justice 
among mutual wrong-doers." See, also, per Nelson, J., The Cath- 
erine, 17 How. 170; The Hudson, 15 Fed. Eep. 166. 

The more equal distribution of justice, the dictâtes of humanity, 
ihe safety of life and limb, and the public good will, I think, be 
«learly best promoted by holding vessels liable to bear some part of 
the actual pecuniary loss, where their fault is clear, provided that the 
libelant's fault, though évident, is neither willful, nor gross, nor inex- 
cusable; and where the other circumstances présent a strong case for 
bis relief. Such a rule will certainly not diminish the care of laborers 
for their own safety, while it will surely tend to quicken the attention 
of the owners and masters of vessels towards providing ail needful 
means for the safety of life and limb. 

The libelant in this case was treated at the public hospital without 
charge. His collar-bone was broken. He was disabled from work 
for about three months; and, though working steadily now, sufFera 
some drawbacks from the accident, and probably will do so through- 
out his life. This is a case sufficiently strong, as it seems to me, to 
require the claimants to bear some part of the damage that their con- 
current négligence occasioned. Following the précèdent of The Ex- 
plorer, supra, I shall charge to the libelant's own fault ail his pain 
and suffering, and ail mère consequential damages; and charge the 
vessel with his wages a't the rate of two dollars per day for 75 work- 
ing days, making $150; for which sum a decree may be entered, with 
costs. 
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Winchbll v. Caell and another. 
(Circuit Court, D. Conneetieut. September 17, 1883.) 

ReMOVAIi OF CAUSH — ClTIZENSHIP — FORECLOSURE OF MORTGAGE — CoNNECTICTJT 

Statute. 

W., the mortgagee, a citizen of Conneetieut, brought suit in the state court 
of Conneetieut to foreclose a mortgage on land situated in that state, and to 
obtain possession of the land, making C, the mortgîigor and maker of the note, 
a citizen of Conneetieut, and D., a citizen of New York, to whom C. had con- 
veyed the equity of rédemption, parties défendant. C. and D. were in posses- 
sion of the land, and, under the statute in force in Conneetieut, D. was a neces- 
sary party to the suit. Held, that the suit was not removable into the United 
States court ; following Ayret v. Wiswall, 112 U. 8. 1S7 ; S. C. 5 Sup. Ct. Rep. 90. 

Motion to Eemand. 

John W. Alling, for complainant. 

John H. Whiting, for défendants. 

Shipman, J. This is a motion to remand a cause to the state couru 
upon the ground that it was improperly removed. It was removed 
underthe second clause of section 2 of the act of 1875. 

Winchell, the mortgagee, a citizen of Conneetieut, brought before 
the proper state court of Conneetieut a complaint for foreclosure of a 
mortgage of real estate, in said state, against Carll, the mortgagor, 
and maker of the note secured by the mortgage, a citizen of Con- 
neetieut, and Coney, a citizen of New York, to whom Carll had con- 
veyed the equity of rédemption. Carll and Coney are alleged to be in 
possession of the mortgaged land. The complaint prays for foreclos- 
ure and possession. A statute of the state of Conneetieut, passed in 
1878, (Sess. Laws 1878, p. 314,) is as follows : 

"Section 1. The foreclosure of a mortgage shall be a bar to any further 
suit or action upon the mortgage debt, note, or obligation, unless the person or 
persons who are liable for the payaient thereof are made parties to such fore- 
closure. 

"Sec. 2. Upon the motion of any party to a foreclosure the court shall ap- 
point three disinterested appraisers, who shall, underoath, appraise the mort- 
gaged property within ten days after the time limited for rédemption shall 
hâve expired, and shall make written report of their appraisal to the clerk of 
the court where said foreclosure was had, which report shall be a part of the 
files of such foreclosure suit, and such appraisal shall be final and conclusive 
as to the value of said mortgaged property; and the mortgage ereditor, in any 
further suit or action upon the mortgage debt, note, or obligation, shall recover 
only the différence between the value of the mortgaged property as fixed by 
such appraisal and the amount of his claim." 

Another statute of said state, passed in 1875, (Sess. Laws 1875, 
p. 30,) is as follows: 

" Wnenever any foreclosure or other suit in equity shall be brought asking 
for any relief in relation to lands, the petitioner may in his till pray for the 
possession of such lands, and the court may, if it grant his pétition and find 
ne is entitled to the possession of such lands, issue its exécution of ejectment, 
commanding the offleer to eject the person in possession of such lands, and 
to place the petitioner in possession thereof; and such oflicer shall proceed 
v.24F,no.l6— 55 
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with such exécution in the same manner as in exécutions in éjectaient at law : 
provided, no exécution shall issue against any persons in possession who are 
not made parties to the pétition. " 

The question dépends entirely upon thèse statutes, or one of them. 
Did they not exist, Carll would hâve been an unnecessary party. 
Swift v. Edson, 5 Conn. 532. 

I shall refer only to the statute of 1878. The complainant, in order 
to préserve his légal rights against the maker of the note, was com- 
pelled to make him a party to the complaint for foreclosure. Com- 
plète relief could not be obtained unless this had been done; for, al- 
though an exécution could not be issued against Carll in this proceed- 
ing, no judgment could ever be rendered against him unless he had 
been made a party to this suit. There is, as in the case of Ayres v. 
fFiswall, 112 U. S. 187, S. C. 5 Sup. Ct. Eep. 90, "but one cause of ac- 
tion," — the mortgage, and the debt which it secured; — and it was in- 
dispensable, if the complainant wished to préserve the légal liability 
of Carll upon the note, and to keep unimpaired his own right to com- 
plète relief upon his cause of action, to make Carll a défendant. The 
question which is hère involved cornes within the principle decided in 
Ayres v. Wiswatt. 

The motion to remand is granted. 



Elgin Canning Co. v. Atchison, T. & S. F. E. Co. 

{Circuit Court, N. D. lowa, E. D. 1885.) 

JUBISDICTION — FoRErGN RAILROAD CORPORATION — WRONGFDL DeliVERY OF 

Goods nr Anothkr State — Code Iowa, }{ 2582, 25S5. 

The state and fédéral courts in Iowa hâve no jurisdiction of an action brought 
by a citizen of Iowa for damages for the wrongful deHvery of goods in Colorado, 
shipped over a line of railroad forming a continuous or through line, against 
the railroad coinpany making such delivery, which was chariered in Kansas 
and operatcd its line of road in that state, and in Colorado and New Mexico, 
but not in Iowa, and that had no agent or office in the latter state. 

At Law. Demurrer to plea to jurisdiction. 

Eickel de Bull, for plaintiff . 

McCrary é Hagerman and James Hagerman, for défendant. 

Shieas, J. This action was originally brought in the superior court 
of Cedar Eapids, Iowa. The défendant, at the time it appeared in 
that court, filed a plea to the jurisdiction of the court, and also a pé- 
tition for the removal of the cause into this court, which pétition was 
granted. Upon the filing of the record in this tribunal the plain- 
tiff demurred to defendant's plea to the jurisdiction, and the cause 
is now before the court upon the issue thus presented. In the péti- 
tion filed, the plaintiff avers that it is a corporation organized under 
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the laws of the state of Iowa, and that on the twenty-fourth of Oclo- 
ber, 1884, one 0. C. Evans, of Pueblo, Colorado, ordered of plaintiff 
certain goods, to be forwarded to Pueblo; that the plaintiff delivered 
said goods to the Burlington, Cedar Eapids & Northern Eailway Com- 
pany, "as the initial line of railway engaged in transporting said 
goods to said point;" that said plaintiff, not knowing said Evans, 
and not wishing to deliver said goods to him until he h ad paid for 
the same, consigned said goods to themselves at Pueblo, and drew a 
draft for the priée thereof upon Evans through the First National 
Bank of Pueblo, accompanied with an order upon défendant for the 
delivery of the goods; that the défendant delivered the goods to said 
Evans wrongfully, before he had paid for the same; that Evans is 
insolvent, and plaintiff has been unable to collect the price of said 
goods from him; wherefore, défendant is liable to the plaintiff for the 
loss thus caused. In the plea to the jurisdiction of the superior court 
of Cedar Eapids, filed by défendant, it is averred that the défendant 
is a corporation, created under the laws of the state of Kansas, en- 
gaged in operating a line of railway in Kansas, Colorado, and New 
Mexico; that it was not organized for the purpose of operating any line 
of railroad in Iowa, and that it is not now operating, nor has it ever 
operated, any such line in Iowa ; and, further, that the cause of action 
sued on did not grow out of , and is in nowise connected with, any of- 
fice or agency of défendant in Iowa. The question, therefore, for 
détermination is whether the courts of Iowa hâve jurisdiction of the 
défendant under the facts disclosed upon the record in this cause. 

Section 2582 of the Code of Iowa provides that "actions may be 
brought againBt railway corporations * * * in any county 
through which the line or road thereof passes or is operated." Sec- 
tion 2585 further provideB that "when a corporation, company, or 
individual has an office or agency in any county for the transaction of 
business, any suit growing out of or connected with the business of that 
office or agency may be brought in the county where such office or 
agency is located." Thèse provisions apply to foreign as well as to do- 
mestic corporations, and hence, if it appeared that the défendant was 
operating any line of railway in the state of Iowa, or that it had an 
office or agency in any county for the transaction of business, and the 
cause of action arose out of business connected with such office or 
agency, then the courts ofthe state would hâve jurisdiction over the 
défendant, as the case would then be within the principles laid down 
in Ex parte Schollenberger, 96 U. S. 369. 

In the case now before the court, the averments of the plea, which 
are admitted by the demurrer, show that the défendant is a foreign 
corporation, and that it is not operating a line of railway within the 
state of Iowa ; and that the cause of action did not grow out of any 
business transacted at any office or agency of the défendant in Iowa. 
Under thèse circumstances, the défendant corporation cannot, at the 
time of the alleged service of the notice upon it, be said to hâve been 
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within the jurisdiotion of either the state or fédéral courts in the 
state of Iowa. 

It is urged in argument that the défendant, by its appearanoe in 
the state court, waived ail objection to the jurisdiction under the pro- 
visions of paragraph 3 of section 2626 of the Code. This section 
defines the mode of appearing to an action, and is not intended to 
define or establish the jurisdiction of courts over non-residents. An 
appearance, even though for a spécial purpose, obviâtes the necessity 
of giving the party appearing any further or formai notice of the 
pendency of the action. If, however, the filing of a plea tothe juris- 
diction is an appearance which confers jurisdiction, according to the 
argument of plaintiff, then it would be impossible for a défendant 
to question the jurisdiction, or to obtain a ruling thereon in his favor. 
As is said by the suprême court of Iowa in Cibula v. Manxifacturing 
Co., 48 Iowa, 528, paragraph 3 of section 2626 "is applicable to cases 
wherein there are objections to ' the substance or service of the no- 
tice.'" An appearance to object to the sufficieney of the notice is 
one thing, and an appearance to object to the jurisdiction of the court 
is another. If the jurisdiction does not exist, an appearance for the 
purpose of making the objection does not confer jurisdiction. 

Counsel for plaintiff insists in argument "that if the court had no 
jurisdiction to try the case, it was because the subject-matter of the 
action was not within its jurisdiction." Herein lies the error of the 
position assumed on behalf of plaintiff. The subject-matter of the 
action is within the jurisdiction of the superior court of Cedar Kapids; 
but that court did not hâve jurisdiction of the person of the défendant. 
The défendant, being a corporation, has its légal home in the state 
under whose laws it was created; that is to say, in this instance, in 
the state of Kansas. It may, however, by its agents transact busi- 
ness in other states, unless prohibited from so doing by the lawB of 
such other state or the restrictions in its charter. As is expressly 
ruled by the suprême court in Ex parte Schollenberger, supra, it may 
under such circumstances "consent to be found away from home for 
the purposes of suit as to matters growing out of its transactions. " 

The state of Iowa has in substance provided that any corporation, 
company, or individual, having an office or agency in any county in 
this state for the transaction of business, may be sued in such county 
upon any cause of action connected with or growing out of such agency 
or office, or the business transacted thereat. A foreign corporation 
doing business in this state cornes within this statute, and is deemed 
to hâve consented to be found within the state for the purpose set 
forth in the statute. It cannot, however, be held that the foreign 
corporation has consented to be found hère for every purpose, nor to 
consent to be sued in the courts of Iowa in cases not embraced within 
the provisions of the statute. But in the case at bar it does not ap- 
pear that the défendant corporation ever transacted any business in 
Iowa, or ever had any office or agent located in the state. The re- 
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turn of the officer who served the original notice shows that he served 
the same upon the "Atchison, Topeka & Santé Pe Eailroad Co., by 
reading the same to S. M. Osgood, agent of said company, and de- 
livering to him a true copy of the same, in Linn county, Iowa." For 
aught that appears, Osgood may hâve been a traveling agent, with- 
out any office in Iowa. But, however this may be, the demurrer to 
tbe plea admits that the défendant corporation was not operating any 
line of railway in Iowa, and that the cause of action sued on did not 
grow out of any business transacted in any office or agency of the de- 
fendant in Iowa. 

Under thèse circumstances the défendant, as to such cause of ac- 
tion, had not consented to be found within the state of Iowa; and 
therefore, being a foreign corporation, it was not within the jurisdic- 
tion of the courts of Iowa, either state or fédéral. 

The demurrer to the plea should therefore be overruled; and it is 
so ordered. 



Pbatt v. California Min. Co. 
(Circuit Court, D. Nevada. November 17, 1883.) 

1. CONVHYANCE TO ASSOCIATION — PeRSONS NOT KAMED. 

When land is conveyed to an association of persons without naming ail of 
thern, the court may inquire and détermine what persons composed the associ- 
ation at the date of the deed, and the iuterest to which each would be entitled 
in the land. 

2. Same — Interests — Acts of Parties. 

The acts of the parties in disposing of the property may be considered as 
showing their uuderstanding of their interests thcrein at the time the deed was 
inade. 

3. Lâches as Défense in Equity. 

No formai pleadingof the statuteof limitations is necessary to raise a défense 
of lâches in equity. It may arise upon the bill or upon the évidence as pro- 
duced by the complainant. 

4. Same— Charactek of Property. 

Where the property in litigation is of a spéculative and fluctuât ing value, the 
parties interested will be held to a greaier deuree of diligence in asserting 
rights therein than where it is of permanent and fixed value. 

In Equity. 

W. E. F. Veal&nà J. F. Lewis, for complainant. 

R. S. Mesick, for défendant. 

Before Sawyer and Sabin, JJ. 

Sabin, J. The complainant in this suit allèges that he is the owner 
of thirteen feet and one and one-half inches of mining ground, undi- 
vided, described in his bill, situated on the Comstock Iode, in Virginia 
City, Storey county, Nevada, the same being a portion of that certain 
mining ground and claim known as and called the California claim; 
thathe has been such owner thereof since December 22, 1859; that 
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défendant owns the remainder of said mining claim or grotmd, and 
holds the same as tenant in common with complainant ; that défendant 
has removed from Baid mining ground ores to the value of $30,000,000 
and upwards, which it has converted to its own use. Complainant 
prays to be adjudged to be the owner of said thirteen feet and one and 
one-half inches of said mining ground or claim, for partition thereof, 
for an accounting, and for gênerai relief. 

The answer dénies ail right, title, or interest of complainant in and 
to said ground, or any part thereof. It is full and responsive to the 
bill, and contains substantive averments by way of défense, which 
need not be hère recited. The answer admits that défendant has re- 
moved ores from said mining claim of the value of $20,000,000, which 
admission is accepted by complainant, and no évidence was taken 
thereon. It also admits that complainant has received no part of the 
proceeds of said ores, and dénies ail right in him thereto. 

It is admitted, and so stipulated, that whatever interest or estate 
complainant ever had or now has in said mining ground was acquired 
by him through and by virtue of a certain deed executed by James 
Walsh, dated December 22, 1859, submitted in évidence as complain- 
ant's Exhibit No. 4. This deed, so far as material to this case, reads 
as follows : 

"For and in considération of six thousand dollars paid to me by an associa- 
tion of persons now owning and running a water-mill for the purpose of 
crushing quartz on Carson river, about one and a half miles above China 
Town, on said river, in the territory of Utah and county of Carson, said as- 
sociation originally consisting of Joseph Woodworth, Mr. Hastings, Mr. 
Pratt, Mr. Wilson, and myself, I hâve this day sold and quit claimed to said 
association my one-fourth, undivided, of," etc. [Describing the property.] 

This deed was duly executed and recorded December 22, 1859. 
Both parties to this suit dérive title to the ground in controversy 
through this deed. 

The défendant, in its answer, avers that one William Stuart was a 
member of that association on the date of said deed, and that he took 
an interest in the property conveyed of one-twentieth of ail the ground 
so conveyed to the association ; and it further avers that complainant's 
interest in said ground was never one-fifth thereof, but only one- 
twentieth thereof. And upon thèse averments of the answer arise the 
real issues décisive of this case. 

It is necessary for us, then, to détermine thèse two questions of fact 
upon the évidence submitted: (1) Who composed that association 
on the twenty-second of December, 1859 ? (2) What interest or estate 
did each member thereof respectively take in the property conveyed 
by this deed ? 

It is conceded by both parties that Walsh and the four persons 
named in the deed were members of the association at the date of the 
deed, and took under it. It will be observed that the deed runs, not 
to the persons named, but to "said association." A presumption 
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might arise tliat the persons named as the original members of the 
association were the only members thereof at the date of said deed, 
though the peculiar phraseology of the deed would suggest the con- 
trary. But when an issue of fact is raised on this very point, the 
presumption would yield to the truth and fact, as established by the 
évidence. The évidence on this issue ought to be clear, strong, and 
convincing. 

Complainant's case, as made, resta almost wholly upon his own 
déposition. That of the défendant has a wider range. It is sup- 
ported by the dépositions of James Walsh, the grantor in said deed, 
C. H. Fish, and various deeds vestiug the title to this mining ground 
in défendant. We do not deem an extended review of the évidence 
necessaryin this opinion, as it is ail of record. Walsh, in his dépo- 
sition, tells us very clearly and plainly when, where, and how this as- 
sociation was formed; who composed it, and the interest which was 
allotted to and taken by each member thereof under his deed in the 
property conveyed. He tells us distinctly that it was composed of 
Woodworth, Wilson, Hastings, Pratt, Stuart, and himself ; that he 
wrote the deed, but cannot tell how it happened that Stuart's name 
was omitted therefrom as a member of the association, but that he 
was such, and took his allotted interest under his deed. Strongly cor- 
roborative of this statement is the fact that, within six months from 
the date of that deed, Walsh paid Stuart $3,500 for the very interest 
which Stuart acquired in this property by this deed of Walsh to this 
association. 

The deeds submitted in évidence by défendant, conveying the vari- 
ous alleged interests of ail thèse parties in this ground, strengthen 
and confirm the déposition of Walsh in ail material points. Walsh 
was virtually the "head and front" of this association. He owned this 
property; had purchased it from Comstock in the month of August, 

1859. It is manifest, from ail of the évidence, that he and Wood- 
worth were the managers and the controlling spirits of the associa- 
tion. If Walsh did not know who composed this association on the 
twenty-second of December, 1859, we hâve no knowledge from the 
évidence, aside from the deeds, who did compose it on that date. 
Pratt is wholly silent on this point, as we shall hereafter see. The 
déposition of Walsh is in harmony with his action subséquent to his 
conveyance to this association ; in harmony with the action of every 
member of the association in disposing of his interest in this property ; 
in harmony with the déclarations made by Woodworth in March, 

1860, and in 1865, to Pratt, as to the extent of Pratt's interest in this 
property; and it is in harmony with ail of the deeds made by ail of 
thèse parties, submitted in évidence, conveying their interests in this 
property. Thèse deeds were executed in 1860, when ail, or nearly 
ail, of thèse men were on the ground, — when this matter was fresh 
and clear in their minds. They were not executed with a view of 
serving as évidence in this case ; but they were intended to be, and 
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doubtless were, absolute verities at thé time they were executed, and 
they are the perpétuai record of how ail of thèse six persons tlien un- 
derstood this whole matter, both as to who composed the association, 
and the respective interest of each in this property. And we are com- 
pelled, in view of ail of the évidence, to give this déposition of Walsh 
Ml credence on ail material points. 

We cannot say this of the déposition of Pratt. He confessediy 
knew but little of the association or of its affairs at any time, and the 
lapse of more than 20 years when he gave his déposition had not 
strengthened or brightened a knowledge originally limited, uncertain, 
and vague. It is remarkable that in his déposition, covering 64 
pages, he nowhere tells us who did compose this association. He 
testifies that he did not know whether it was formed by any written 
articles of association or otherwise; whether or not it had or kept any 
records; who were its ofncers; what funds it had, or what became of 
them; how much he or any member contributed to it; or what be- 
came of its property after he left Gold Hill, Nevada, in April, 1860. 
He says they shipped and worked about 100 tons of ore, worth about 
$250 per ton. His counsel, in his argument, states that this ore 
ought to hâve netted the association at least $17,500, yet Pratt does 
not know what was done with this large sum of money, — seems never 
to hâve inquired about it, though entitled, as he claimed, to one-iifth 
of it. We cannot but think that he stated both the Bource and ex- 
tent of his knowledge of this matter when, in reply to a question as to 
who was présent when the association was formed, he says : 

"Idon't know where they met, and I don't know who were présent. Ail 
I know, Joe Wood worth told me we had formed a Company of tive. I was 
down at Carson river when he told me." 

It may serve no usefulend to review his évidence at length. Walsh 
contradicts Pratt on many — nearly every material point ; and we can- 
not but think that Walsh was much the best informed in regard to this 
association, and ail of its affairs, at the dates of whichhe speaks, and 
that his testimony is far the rnost crédible. Walsh has no interest 
in this suit, and his déposition is consistent throughout. See dépo- 
sition of Walsh, pp. 6-8, 20-23. On the other hand, Pratt's testi- 
mony is very unsatisfactory, and sometimes confused and contradict- 
ory. See déposition of Pratt, pp. 17-34. 

In order fully to understand the strength or weakness of thèse dépo- 
sitions, they must be carefully studied, compared the one with the 
other, and both with the documentary évidence in the case, and the 
subséquent conduct of ail of the parties composing the association, 
not omitting that of complainant himself. And it is permissible for 
the court to take into considération the contemporaneous and subsé- 
quent action of thèse various parties in référence to this property, 
as evincing their construction and understandmg of their respective 
rights and interests under this deed executed by Walsh to this asso- 
ciation. Mulford v. Le Franc, 26 Cal. 88; Steinhach v. Stewart, 11 
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Wall. 576; Hammv. City of San Francisco, 9 Sawy. 31; S. C. 17Fed. 
Eep. 119. 

After careful examination of ail of the évidence, we are convinced, 
and so find and hold, that on the twenty-second of December, 1859, 
the association to which Walsh conveyed this property, by his deed 
of that date, was composed of Joseph Woodworth, James Walsh, J. 
W. Hastings, Metcalf Pratt, complainant, George Wilson, and Will- 
iam Stuart, and that they each took an interest in the property con- 
veyed. 

We pass to the second question : What interest did each take in this 
property? The presumption arising from the deed, unexplained, 
would be that they took in equal shares or proportions. This, how- 
ever, is but a presumption, and may be overcome by évidence not 
necessarily inconsistent with the deed, in the same manner that a' 
deed, absolute on its face, may be shown to be only a mortgage, or 
that a légal title may be shown to be held by the grantee in trust, or 
that property, apparently community property, may be shown to be' 
the individual property of either spouse. In either case, the extent 
of the interest or estate may be inquired into and determined. 

Much that we hâve said, in our review of the évidence, as to who 
composed this association, applies as to the interest which each mem- 
ber thereof took in this property. Walsh tells us, in his déposition, 
that when he and Woodworth decided what property they would give 
thèse men an interest in, they allotted to each his share or interest 
in the property; that Woodworth and himself reserved each a three- 
eighths interest, Hastings was given a one-tenth interest, and Pratt, 
Stuart, and Wilson, a one-twentieth each ; and that Woodworth in- 
formed the men of their respective interests, and had the deed re- 
corded. Now, the deeds in évidence show that this was true, and 
that each member of that association then so understood the matter, 
and each one thereafter conveyed just his allotted share or interest, 
and never claimed any other than his allotted interest in this property, 
except complainant. Is it possible that ail of thèse five men were 
mistaken as to their interests, not one of them correct, when they 
were ail at work together, knew the property, and were on the ground, 
and that Pratt, who contessedly knew but little of the association or 
of its affairs, is alone correct ? 

TheBe deeds, executed in 1860, seem much more convincing than 
the confused statement of an interested witness made long subséquent 
thereto. Walsh conveyed this property to this association December 
22, 1859. On March 23, 1860, Pratt, complainant, conveyed to 
Woodworth one-twentieth of this property, his allotted interest. July 
23, 1860, Hastings conveyed to Woodworth one-tenth of this property, 
his allotted interest. August 16, 1860, George Wilson conveyed to 
King and Othel his one-twentieth interest in thiB property. There 
was a mistake evidently in the first deed executed by Wilson, and 
another deed was executed by Wilson and wife, August 27, 1860, to 
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King and Othel, corrective of the first deed. September 15, 1860, 
Stuart conveys to Walsh bis one-twentieth of this property. Walsh, 
by two deeds to Sparrow, of date September 9, 1860, and October 9, 
1860, and by one deed to Barron, conveys his original three-eighths 
interest in this property and the twentieth interest purehased from 
Stuart. In tbe deed of Walsh to Sparrow of September 9, 1860, after 
mentioning this association, is this récital : "My interest in the prop- 
erty of said association being originally three-eighths of the whole." 
Woodworth joins with others in conveying ail of their interests in 
this ground to the grantors of défendant, and hence no particular 
description appears in this deed of the spécifie interest conveyed by 
Woodworth. 

Thèse deeds confirm the déposition of Fish as to the sources whence 
défendant derived title to this property, and the interest conveyed by 
each member of that association. It is more than probable that, 
could we hâve the testimony of Woodworth on this point, it would 
confirm the testimony of Walsh and thèse deeds. Pratt testifies re- 
peatedly that Woodworth told him that he, Pratt, owned only a twen- 
tieth interest in this property. He told him this when he purehased 
his interest in 1860, and repeated it in 1865. There is no support 
for the suggestion that this association was a pnrehaser of this prop- 
erty for value. The interest conveyed to each was evidently a gratuity, 
and was so understood by them ail, as is shown from the fact that 
each disposed of his allotted interest, and never claimed any other or 
greater interest therein, excepting complainaht. Pratt testifies that 
he contributed his labor and expenses to the association. Walsh tes- 
tifies that he understood that ail of the men were paid, and thinks 
they were; and it is undisputed that Walsh sent $200 to Woodworth, 
by Pratt, with which to pay Pratt for his labor just before he left, in 
November, 1859, to return to his home at Grass Valley, California. 
We tbink the évidence settles as clearly what the interest of each of 
thèse persons was in this property as it does the fact who composed 
the association. And from it we find and hold that Woodworth and 
Walsh eich took and held, under this deed to the association, a three- 
eighths interest in the property conveyed; that Hastings took and held 
a one-tenth interest therein; that Wilson, Pratt, (complainant,) and 
Stuart each took and held a one-twentieth interest therein, and no 
more. 

It is conceded that Pratt conveyed to Woodworth one-twentieth of 
this mining ground, by his deed of March 23, 1860. It follows, there- 
fore, from our décision on the last question, that he then conveyed 
away ail of the interest or estate which he ever had in this association 
property. And we cannot resist the belief that he well knew at the 
time ôf the sale of his interest that he was parting with his entire 
interest in the property. Woodworth assured him then that he was 
sp doing; and he had a right to believe Woodworth, for he tells us 
virtuàlly that Woodworth had told him ail he ever knew of the asso- 
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ciation. If, however, there could be any doubt on this point, the con- 
duct of Pratt for more tban 21 years after this conveyance, in référ- 
ence to this property, would seem to place that doubt at rest. In 
August, 1860, he was at Gold Hill, and received from Woodworth 
$500, tbe balance due on tbe purcbase money of bis interest in this 
property. He goes away ; abandons this and ail other interests whicb 
he tben had at Gold Hill; keeps watch of this property; knows its 
great value; talks about it; knows that défendant is in possession of 
it, and working it; and yet for 15 years he ne ver even demands his 
interest in it. At tbe end of that time he makes demand, is denied, 
and again goes away and is silent for more than six years longer be- 
fore attempting to assert his alleged rigbts. This is not the usual 
conduct of men where great interests are at stake, who are strong in 
tbe belief of their rights, and diligent in tbe assertion of them. His 
conduct, during ail of this time, was just such as we might expect of 
a man who knew that he bad parted with bis entire interest in the 
property, and regretted that he had done so. 

Anotber matter of défense is urged upon our attention, to-wit, the 
staleness of plaintiff's claim. And we consider it, since if we are 
wholly wrong in our détermination of the questions of fact involved 
in this case, we still think that, in view of cornplainant's lâches, neg- 
lect, acquiescence, and delay in the assertion of his alleged rights, he 
has no standing in a court of equity to demand the relief sought, or 
any relief. Upon this point, cornplainant's counsel insist "that the 
statu te of limitations of Nevada must control the court in the déter- 
mination of this question." We do not view the subject in this light; 
but if counsel's position be true, it seems to us, that it is absolutely 
fatal to cornplainant's standing. The statuteof limitations baslittle, 
if anything, to do with this défense — that of cornplainant's lacheB — 
unless by way of analogy. This défense arises independently of tbe 
statute, and may arise eitber upon the bill of complaint as presented 
to the court, or upon the whole case as disclosed by tbe évidence. 

We will, for a moment, consider tbe statute of limitations of Ne- 
vada. By this statute, the limitation for the recovery of a mining 
claim, or the possession thereof, is fixed at two years; that of other 
realty, at five years. Tbe statute also déclares what shall be consid- 
ered adverse possession of a mining claim. We présume it will 
hardly be contended, under this statute, at least, but that défendant 
and its grantors hâve been in the adverse possession of this ground 
since 1860, when it acquired title tbereto and went into possession 
thereof. See Abernathie v. Con. Virginia M. Co., 16 Nev. 260, and 
cases there cited. But if this be denied, it certainly must be con- 
ceded that défendant has been in adverse possession of this ground 
since April, 1875, the time when Pratt made his demand, whatever 
that demand was, and was denied any interest in this property. 

Tbe bill of complaint virtually allèges an ouster of complainant, but 
does not fix the date thereof; but tbis is supplied by the évidence. 
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The answer virtually avers the same thing. The bill allèges a de- 
mand by complainant upon défendant for his interest and estate in 
this property, and for an accounting; that défendant has refusedthe 
same, and dénies "that plaintiff has, holds, owns, or is entitled to any 
interest whatever in or to said premises, or any part thereof." This 
déniai by défendant of ail participation by complainant in the rents 
and issues of the property, coupled with a déniai of ail right or inter- 
est of complainant in the property itself, is, as between co-tenants, 
équivalent to actual ouster; and such ouster would be found from the 
date of such déniai. Freeni. Co-tenancy, §§ 235, 242; Abemathie v. 
Con. Virginia M. Co., supra. 

This déniai is fixed by the évidence as early, afc least, as April, 
1875, — even if it is not fixed as early as March 23, 1860, — when 
Pratt's further interest in the property was denied by Woodworth, and 
ail possession thereof by Pratt ceased. If, then, this court is con- 
trolled, in the matter of this défense, by this statute, what possible 
standing has plaintiff in court? In limiting the recovery of mining 
claims to two years, and extending it to five years as to other realty, 
the state has declared its fixed policy,— has said that it would not tol- 
erate unreasonable delay, — and it charges upon ail persons, at their 
péril, that they be diligent in the prosecution of ail mining rights 
and interests. There is wisdom in this policy and law of the state, 
and we see no reason why it should not be enforced in this or any 
proper case. In the case before the court, the bar of the statute is 
not invoked by formai plea. Défendant, being a foreign corporation, 
could not, under the rulings of the suprême court of Nevada, plead 
the statute in this action had it desired to do so. This, however, is of 
slight significance. As we hâve observed, this défense arises inde- 
pendently of the statute of limitations. The doctrine of lâches in 
equity courts is much older -than any statute of limitations. The 
jurisdiction of equity courts was established by act of parliament in 
1349, though thèse courts had existed long prior thereto, with a some- 
what uncertain jurisdiction. The statute of limitations of James I. 
was enacted in 1624, nearly 300 years after the establishment of 
equity courts by act of parliament. In Smith v. Clay, 2 Amb. 645, 
decided in 1767, Lord Camden says : 

"Lâches and neglect are always discountenanced; and therefore, from the 
beginning of this jurisdiction, there was always a limitation to suits in this 
court." 

On this subject, however, it will be amply sufficient to call atten- 
tion to rulings of the suprême court of the United States upon the dé- 
fense hère urged. In Badger v. Badger, 2 Wall. 87, a case strongly 
analogous to the case at bar, the court says : 

"Courts of equity, in cases of concurrent jurisdiction, consider themselves 
bound by the statutes of limitations which govern courts of law in like cases, 
and this rather in obédience to the statutes than by analogy. In many other 
cases they act upon the analogy of the like limitations at law. But there is 
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a défense peculiar to courts of equity, founded on lapse of time and staleness 
of claim, where no statute of limitations governs the case. In such cases 
courts of equity, acting upon their own inhérent doctrine of discouraging, 
for the peace of Society, antiquated demands, refuse to interfère where there 
has been gross lâches in prosecuting the claim, or long acquiescence in the 
assertion of adverse rights. Long acquiescence and lâches by parties out of 
possession are productive of much hardship and injustice to others, and can- 
not be excused but by showing some actual hinderance or impediment caused 
by the fraud or concealment of the parties in possession, which will appeal to 
the conscience of the chancellor. ïhe party who makes suoh appeal should 
set forth in his bill specifically what were the impedimenta to an earlier pros- 
ecution of his claim; how he came to be so long ignorant of his rights, and 
the means used by the respondcnt to fraudulently keep him in ignorance; and 
how andwhen he first cameto a knowledge of the matters alleged in his bill; 
otherwise the chancellor may justly refuse to consider his case on his own 
showing, without inquiring whether there is a demurrer or formai plea of the 
statute of limitations contained in the answer. " 

In that case the bill was dismissed in the lower court, on the ground 
of complainant's neglect and delay in the prosecntion of the demand. 
And in affirming that decree, the court further says: 

"If a further reason were required for affirming this decree, it might be 
round in the statute of Massachusetts, [the statute of limitations.] * * * 
But we prefer to affirm the decree for the reasons given, without passing any 
opinion on the effect of this statute." 

In Sullivan v. Poriland,etc, R. Go., 94 U. S. 811, this subject is fur- 
ther discussed. In this case, the bar of the statute of limitations was 
not pleaded. The court says : 

"To let in the défense that the claim is stale, and that the bill cannot there- 
fore be supported, it is not necessary that a foundation shall be laid by any 
avéraient in the answer of the défendants. If the case, as it appears at the 
hearing, is liable to the objection by reason of the lâches of the complainants, 
the court will upon that ground be passive and refuse relief. Every case is 
governed chiefly by its own cireumstances ; sometiines the analogy of the stat- 
ute of limitations is applied; sometimes a longer period than that prescribed 
by the statute is required; in some cases a shorter time is suflicient; and 
sometimes the rule is applied where there is no statutable bar. It is compé- 
tent for the court to apply the inhérent principles of its own System of juris- 
prudence, and to décide accordingly. A court of equity, which is never active 
in giving relief against conscience or public convenience, has always refused 
its aid to stale demands, wherever a party has slept upon his rights, and ac- 
quiesced for a great length of time. Nothing can call forth this court into 
activity but conscience, good faith, and reasonable diligence. Where thèse 
are wanting, the court is passive, and does nothing. Lâches and neglect are 
always discountenanced, and therefore, from the beginning of this jurisdic- 
tion, there was always a limitation to suits in this court." 

In Twin-lick Oil Co. v. Marbury, 91 U. S. 587, the court adverts to 
the character of the property involved, and the relative obligation of 
diligence resting upon those claiming rights or interests therein. The 
court says: 

"The fluctuating character and value of this class of property [oil mining 
property] is remarkably illustrated in the history of the production of min» 
eral oil from wells. Property worth thousands to-day is worth nothing to- 
morrow; and that which would to-day sell for a thousand dollars, as its fair 
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value, may, by the natural changés of a week, or the energy and courage of 
desperate enterprise, in the same time be made to yield that much daily . The 
injustice, theref ore, is ôbvious of permitting one holding the right to assert the 
ownership in such property to voluntarily await the event, and then décide, 
when the danger which is over bas been ât the risk of another. to corne in 
and share the profit. While a much longer time might be allowed to assert 
this right in regard to real estate whose value is fixed, on which no outlay is 
made for improvement, and but little change in value, the class of property 
hère considered, subject to the most rapid, fréquent, and violent fluctuations 
in value of anything known as property, requires prompt action in ail who 
bold an option whether they will share its risks or stand clear of them." 

The delay in this case was less than four years, and in afSrming 
the decree of dismissal of the lower court, the court further says : 

" We think, both on authority and principle, — a principle necessary to pro- 
tect those who invest their capital and labor in enterprises useful but haz- 
ardous, — that we should hold that plaintiff has waited too long." 

See, also, Hayward v. National Bank, 96 U. S. 611, and cases there 
cited; 2 Story, Eq. Jur. § 1520, and note 4 ; Story, Eq. PI. § 813, and 
note; 1 Pom. Eq. Jur. §§ 420, 421; Gottschall v. Melsing, 2 Nev. 
185; U. S. v. Flint, 4 Sawy. S0; Manning v. San Jacinto Tin Co., 
7 Sawy. 418; S. C. 9 Fed. Eep. 726; Bannmeyer v.Coleman, 8 Sawy. 
51; S. C. 11 Fed. Eep. 97; U. S. v. Tichenor, 8 Sawy. 142; S. C. 12 
Fed. Eep. 415; Hart v. Clarke, 19 Beav. 349; S. C. 6 H. L. Cas. 655; 
Cléments v. Hall, 24 Beav. 333; Hart v. Clarke, 6 DeG., M. & G. 232; 
Norway v. Rowe, 19 Ves. Jr. 144. 

Now, what was the complainant's conduct in regard to this prop- 
erty, from the time he sold this interest, in March, 1860, to the time 
of the commencement of this suit, a period of nearly twenty-one years 
and a half ? There can be no dispute on this point, for we take his own 
statement thereon. Immediately after selling this interest, March 
23, 1860, he returned to his home at Grass Valley, California, to look 
after his mines there; returned to Gold Hill, Nevada, in August of 
the same year, and collected $500 due him from Woodworth; returned 
then to Grass Valley; remained there until 1870, when he went to 
Minerai Hill, Eurêka county, Nevada, where he remained at work 
for wages until 1881, when he went to Idaho territory, returning 
from there to testify in this case. In April, 1875, he visited Virginia 
City, called at the office of défendant, and demanded his interest in 
this property, and was refused. He returns to Minerai Hill, waits six 
years and a half longer, and then brings this action. When asked 
by defendant's solicitor why he had not looked after this property, his 
answer is, "Because I neglected it." And when asked how he came 
to neglect it, he says, "It was through my carelessness ; that's ail." 
When qnestioned further by his own solicitor on this point, he tells 
us that he never had the necessary means from April, 1860, to the 
time he gave his déposition with which he could assert his rights to 
this property. . And then, as if in travesty of his last statement, he 
tells us that he did commence this action without advancing a dollar, 
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and that the only expense he had been to was in coming from Idaho 
territory to testify upon the hearing before the commissioner. For 
twenty-one years and a half he was so poor that he could not do any- 
thing towards asserting his rights, but at the end of that time he 
could bring suit and press it to judgment without expense or liability. 

Now, this excuse is without merit, if not untrue. It is a fair infer- 
ence from the testimony that Woodworth paid Pratt $1,000 at the 
time he purchased his interest, March 23, 1860. In August follow- 
ing, Pratt tells us that Woodworth paid him $500, balance due for 
purchase money. He could certainly then hâve commenced suit for 
this property, and this was the very time when he should hâve done 
so, when the witnesses were ail there, and before the property had 
passed to innocent purchasers in good faith. He tells us he owned 
valuable mines at Grass Valley, California, worked for wages when 
he wished to do so, and during his 10 or 11 years at Minerai Hill, 
he had accumulated between $1,500 and $1,600. We do not believe 
that during thèse many years, with ail of thèse means and money, 
and health to labor when he wished to do so, he was still too poor 
to bring suit to assert his rights. But if he was poor and embar- 
rassed, of which there is no évidence,, it was no excuse for his negleet 
and carelessness. In Hayward v. National Bank, supra, complain- 
ant sought to excuse his delay by reason of his poverty. He said 
"he felt too cast-away to speak to anybody; could not help himself, 
nor pay the loan; cared very little about anything." Of this the court 
says: 

"No sufficient reason is given for the delay in suing. His poverty or pe- 
cuniary embarrassaient was not a sufficient excuse for postponing the asser- 
tion of his rights. " 

In view of the authorities cited and the facts in thia case, can it be 
contended that complainant has shown any excuse for his delay in 
bringing this action ? Diligence is a relative term, and the law justly 
charges ail persons claiming rights or interests in property of a spéc- 
ulative or fluctuating value with a far higher diligence in the asser- 
tion of those rights than where the property involved is of a value 
fixed, permanent, and little changing. ïhe changes in values occur- 
ring in a mining town or locality in five or ten years are often far 
greater than those whieb occur in an agricultural cotnmunity in half 
a century Complainant is a miner. He knew the fluctuating, 
changing, spéculative value of mining property. He knew this mining 
ground was valuable, and advancing in value. He kept watch of it 
through the papers, talked and corresponded about it with his friends, 
and knew ail this time what was being done with the property; and 
yetfor 15 years he never says a word in assertion of liis rights, and 
then, after demand and refusai, he waits six and a half years longer 
before doing anything to enforce his alleged rights. 

There is no suggestion of any fraud on the part of the défendant in 
this whole matter. It has lawfully done ail that it has done about 
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this property. It came into the possession of it in 1873, from grant- 
ors whose possession runs back to 1860. From that time to the prés- 
ent its possession has been peaceable, exclusive, and adverse to ail, 
unless as to complainant, and certainly adverse to him since April, 
1875. By its energy, enterprise, and ineans it has developed a great 
mine at great expense and toil and risk. It has taken this vast sum 
of $20,000,000 from this mining ground, which has been distributed 
in a thousand différent channels. During ail this time complainant 
has stood quietly by, saying nothing, doing nothing, contributing noth- 
ing, incurring no expense, risk, or liability, and now demands his 
alleged distributive portion of this vast sum taken from this property. 
The demand is without merit, unconscionable, and stale. We hâve 
not been cited to, nor hâve we found, a single case in any way anal- 
ogous to this where any relief has been granted by a court of equity. 
Let decree be entered dismiss ing complainant's bill, with costs. 



Snell v. Campbell, Co. Treasurer, and otherb. 
(Circuit Court, N. D. Iowa, C. D. June Term, 1885.) 

L Tax in Aid of Kailroad— Res Adjudicata. 

Action to set aside lax sale and enjoin exécution of taxdeed, in so far as the 
validity of the tax in controverse is concerned, licld, harred by the former suit 
brouglit by complainant and otiiers against the county treasurer to test the 
validity of said tax, and decided against thcm in the state court. See 55 Iowa, 
553 ; S. C. 8 N. W. Hep. 425. 

2. Samb— Effect of Repeal of Statutk Imposing Penalty for Non-Payment 
—Rédemption — Amount of Tender. 

The repeal of a statute undor winch a penalty is assessed against a tax-payer 
whofails to pay his taxes witliin a specifled time is a rémission of the penalty, 
and it cannot be collected after such repeal, and, when such penalty has not 
been collected of the delinquent tax-payer. lie may redeem from tax sale with- 
out making a tender of the amount of the penalty in addition to the amount of 
the tax properly assessed, with légal interest thereon. 

In Equity. 

Cole, McVey & Clark and Bctrcroft é Bowen, for complainant. 

J. F. Duncomhe, for défendants. 

Shiras, J. The complainant, who is a citizen of the state of Illi- 
nois, avers in bis bill of complaint that he is now, and was in 1877, 
the owner of certain realty, situated in Wahkonsa township, Webster 
county, Iowa; that in 1877 a tax of 5 per cent, was levied on said 
realty in aid of the Fort Dodge & Fort Ridgely Eailroad Company, 
in pursuance of a vote of the electors in said township under the pro- 
visions of an aet of the gênerai assembly of the state of Iowa, ap- 
proved March 15, 1877; that on or about the eighteenth of June, 
1883, the treasurer of said Webster county, at a sale of lands for de- 
linquent taxes, sold the realty owned by complainant for said railroad 
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tax, the same remaining unpaid ; that Wm. M. Grant, one of the de- 
fendants, bought said realty at such tax sale; that the treasurer, in 
making said sale, added to the amount of the tax at five per cent. 
a penalty for the non-payment thereof at the rate of 1 per cent, a 
month for the first three months, 2 per cent, per month for the sec- 
ond three months, and 3 per cent, a month for the remaining months 
thereafter up to the day of the sale ; that, unless restrained from so 
doing, the county treasurer will exécute a treasurer's deed to the pur- 
chaser or his assignée, thereby casting a cloud upon complainant's 
title to said realty; that the act of the gênerai assembly of March 15, 
1877, is contrary to the provisions of the constitution of the state of 
Iowa; that the vote taken was not in pursuance of the act in ques- 
tion, and the tax levied iB yoid and of no effect ; that taxes in aid of 
railroads had already been voted in Wahkonsa township in excess of 
5 per cent., and that the power to vote a tax under the statute was 
exhausted; that if valid no penalty attached to the failure to pay the 
tax assessed, and that the sale by the treasurer is void, because thèse 
penalties had been added. 

To this bill the proper county officers, together with the purchaser 
at the tax sale and the owner of the certificate of sale, were made par- 
ties, and hâve f ully answered thereto. 

The first question made by défendants upon the pleadings and the 
évidence is that the matters relied upon by complainant hâve already 
been adjudicated against him, and that he is now estopped from re- 
litigating them in the présent action. 

It appears that the complainant, Snell, uniting with a number of 
other tax-payers owning property in Wahkonsa township, filed a bill 
in equity in the district court of Webster county, Iowa, at the Feb- 
ruary term, 1879, against A. Léonard, the then county treaBurer of 
Webster county, to enjoin and restrain the collection of the tax voted 
and levied in aid of the Fort Dodge & Fort Eidgely Eailroad Company. 
In substance, the grounds of complaint were that the pétition asking 
for a sùbmission of the question of aiding the railroad was not signed 
by the requisite number of freeholders ; that the trustées had no power 
to order an élection; that the company had not complied with the 
provisions of the proposition submitted to the voters; and that the 
road was not properly constructed, and had been changed from a nar- 
row to a standard gauge road. 

A temporary injunction, restraining the treasurer from collecting 
■the tax, was granted by the judge of the district court. The défend- 
ant answered tbe bill thus filed, and upon a hearing the temporary 
injunction was dissolved, and the bill ordered to be dismissed. The 
order dissolving the injunction is in writing, signed by the judge, and 
was made in vacation, and it is not shown that a formai judgment or 
decree based thereon was entered upon the records of the court. The 
plaintiffs, however, appealed the case to the suprême court of the state, 
and in that court attacked the constitutionality of the act of the gen- 
v.24F,no.l6— 56 



882 FEDERAL EEPOETEB 

eral assembly under which the tax was voted. The suprême court 
held the act constitutional, and affirmed the order or decree of the 
district court. See Snell v. Léonard, 55 Iowa, 553; S. C. 8 N. W. 
Eep. 425. 

The défendants in the présent suit plead and rely upon the action 
had in Snell v. Léonard as an adjudication estopping the complain- 
ant from again questioning the validity of the tax assessed upon com- 
plainant's property in aid of the Fort Dodge & Fort Eidgely Eailroad 
Company. 

Upon part of complainant, it is insisted that it has not been proven 
that there was any légal or binding adjudication had in that cause, in 
that it doea not appear that the order of the judge dissolving the in- 
junction and dismissing the bill ever ripened into a full and final 
decree entered of record during a term of the court. It clearly ap- 
pears that the answer filed in that cause took issue upon the merits 
of the bill of complaint, and that the judge upon the hearing dissolved 
the injonction previously granted and ordered the dismissal of the 
bill. The complainants evidently treated this as the end of the case 
in the district court, and appealed the cause to the suprême court, 
stating in the notice of appeal that "the plaintiffs in said action bave 
appealed from the judgment of the district court rendered in favor 
of the défendant at the March term thereof," etc. 

In the suprême court the case was f ully heard upon its merits, and 
the judgment of the district court was affirmed. Under thèse cir- 
cumstances it is not open to the complainant to say that there was 
not an adjudication against him upon the merits of the controversy 
involved in the bill of complaint filed against the treasurer of Web- 
ster county. 

Treating the record as sufficient évidence of an adjudication upon 
the merits of that controversy, the question then arises whether that 
adjudication bars the complainant from the relief sought in the prés- 
ent proceedings. 

In Cromwell v. Sac Go., 94 U. S. 351, the gênerai rule applicable 
to this plea of res judicata ia very fully and clearly stated. It 
therein appeared that one Smith had brought an action against Sac 
county upon certain coupons attached to bonds issued by the county. 
It was therein adjudged that the bonds were fraudulent, and, it not 
appearing that Smith was an innocent holder fo,r value, it was fur- 
ther adjudged that he could not recover. Subsequently an action 
upon other coupons attached to the same bonds was brought in thei 
name of Cromwell against Sac county, and by way of défense the ad- 
judication in the case of Smith v. Sac Co. was pleaded, with the 
averment that Cromwell had been at ail times the owner of the cou- 
pons sued on, and that the suit in name of Smith was really for his 
benefit. The suprême court held that, — 

"There is a différence between the effect of a judgment as a bar or estop- 
pel against thé prosecution of a second action upon the same claim or de- 
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mand, and its effect as an estoppel in another action between the same parties 
upon a différent claim or cause of action. In the former case, the judgment, 
if rendered upon the merits, constitutes an absolute bar to a subséquent ac- 
tion. It is a finality as to the claim or demand in controversy, concluding 
parties and those in privity with them, not only as to every matter which 
was offered and received to sustain or defeat the claim or demand, but as to 
any other admissible matter which might hâve been offered for that purpose. 
Thus, for example, a judgment rendered upon a promissory note is conclu- 
sive as to the validity of the instrument and the amount due upon it, although 
it be subsequently alleged that perfêct défense actually existed, of which no 
proof was offered, such as forgery, want of considération, or payment. If 
such défenses were not presented in the action, and established by compétent 
évidence, the subséquent allégation of their existence is of no légal consé- 
quence. The judgment is as conclusive, so far as future proceedings at law 
are concerned, as though the défenses never existed. * * * Such demand 
or claim, having passed into judgment, cannot again be brought into litiga- 
tion between the parties in proceedings at law upon any ground whatever. 
But when the second action between the same parties is upon a différent 
claim or demand, the judgment in the prior action opérâtes as an estoppel 
only as to those matters in issue or points controverted upon the détermina- 
tion of which the flnding or verdict was rendered ; * * * only upon such 
matters is the judgment conclusive in another action. " 

Applying thèse principles to the facts of the case, the court held 
that the second suit, being upon différent coupons than those involved 
in the first suit, was for a différent cause of action; that the judg- 
ment in the former suit, holding the bonds invalid against the county, 
estopped.the plaintiff from averring the contrary in the second suit, 
but that plaintiff was not estopped from showing that he was an in- 
nocent holder of the coupons declared on in the Becond suit, because 
that question was not involved in nor passed upon in the first suit. 
. In Block v. Commissioners, 99 U. S. 686, it appeared that one 
Lewis was the owner of 100 coupons attached to bonds issued by 
Bourbon county, Kansas. In 1873 he applied to the Bupreme court 
for a mandamus, for the purpose of compelling the county commis- 
sioners to levy a tax and provide for the payment of the coupons held 
by him. An alternative writ was issued, and the commissioners an- 
swered it, setting up, among other things, that the bonds and cou- 
pons held by Lewis were unauthorized by law, because a majority 
of the electors of the county had not sanctioned the issuing of the 
bonds. The suprême court gave judgment for the défendants, re- 
fusing the mandamus. Thereupon Lewis delivered the coupons to 
Block, who brought suit thereon, in reality in the interest of Lewis. 
To this suit, brought in the United State circuit court, the judgment 
in the mandamus case was pleaded as a défense, and the suprême 
court held it was a conclusive bar to the action. 

In Stout v. Lye, 103 U. S. 66, the record presented the following 
facts: On the tenth of November, 1873, one Lye executed to the 
First National Bank of Delphos a mortgage on certain real estate in 
Allen county, Ohio, to secure a debt due the bank. On the twenty- 
ninth of December, 1875, John W. and Jacob 0. Stout brought suit 
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in the United States circuit court for Northern district of Ohio against 
Lye and others to recover judgment on a debt due thereon. On 
the fifteenth of January, 1876, the bank commenced suit in the state 
court of Allen county against Lye for the foreclosure of its mort- 
gage. To this suit the Stouts were not made parties. On the thirty- 
first of January, 1876, the Stouts obtained judgment against Lye in 
the United States circuit court. This judgment was a lien upon the 
mortgaged realty. On the twenty-third of February, 1876, the Stouts 
commenced a suit in the United States circuit court, making the bank 
a défendant, in whieh they sought to set aside the mortgage as illégal 
for want of authority to take it, and also seeking to hâve certain pay- 
raents of usurious interest credited on the principal debt. On the 
seventh of March a judgment was rendered in the state court in thé 
suit of the bank against Lye for the full amount of the note, and order- 
ing a sale of the mortgaged property. Thereupon the bank answered 
m the suit pending in the United States court, setting upthe judgment 
of foreclosure as a bar to the action on part of the Stouts. The su- 
prême court held that the suit to f oreclose the mortgage in f avor of the 
bank was pending when the Stouts obtained a lien upon the realty by 
virtue of the judgment in their favor against Lye; that, consequently, 
they were in privity with Lye, and although they were not parties 
to the record in the foreclosure suit, they were nevertheless bound by 
the decree therein ; that although Lye, in the foreclosure suit, did not 
in fact set up the défense of want of authority in the bank to take the 
mortgage, yet he was at liberty to do so, and that he could not, nor 
could the Stouts, afterwards be heardto say in the suit in the United 
States court that the mortgage was for any reason invalid or void. 

In the cases of Corcoran v. Chesapeake, etc., Canal Co., 94 U. S. 741, 
and Louis y. Brown Tp., 109 U. S. 162, S. C. 3 Sup. Ct. Eep. 92, it 
is ruled that in chancery cases adverse interests between défendants 
will be deemed settled, as between such défendants, by a decree in the 
cause, if the parties had an opportunity of asserting their rights. 

Applying the rules thus enunciated to the facts of the présent case, 
what is the resuit? In the case brought in the state court, the prés- 
ent complainant was one of the complainants therein, and so far as 
he was concerned the record shows that that proceeding, like the 
présent. one, was brought to restrain and enjoin the collection of the 
5 per cent, tax voted in aid of the Fort Dodge & Fort Eidgely Eailroad 
Company and levied upon complainant's property. The object and 
purpose of both suits is identical, and the ultimate question presented 
for décision is the same, to-wit, whether the tax voted is légal and 
binding. The former suit was against the then treasurer of the 
county in his officiai capacity ; the présent suit is against the présent 
treasurer, the auditor, and the purchaser at the tax Baie. It is ap- 
parent that thèse latter parties are in privity with and represent ex- 
actly the same interests as did the défendant in the former suit. In 
the former suit the décision was that the act of the gênerai assembly 
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under which the tax was voted was constitutional, and the tax was 
légal and binding, and the complainant's property liable therefor. 
The judgment in that case eoncluded the complainant upon thèse 
questions, no matter whether the same objections were then made to 
the validity of the tax or not. 

It is not now open to the complainant in ihis case to litigate the 
validity of the tax in question. In the former suit, lie had the op- 
portunity to présent for décision every question touching the consti- 
tutionality and validity of the tax voted; and as the two suits are for 
the same relief and based upon the same faets, the former adjudica- 
tion concludes him, not only upon the objections he then made, but 
upon ail he might hâve made. None of the points made, therefore, 
against the constitutionality of the act of the gênerai assembly, or 
against the validity of the tax as voted and levied, are open for in- 
vestigation before this court in the présent cause. 

The bill filed, however, présents another question, and that is as 
to the amount necessary to be paid in order to redeem the property 
from the tax sale. This sale did not take place until after the final 
-décision of the case of Snell v. Léonard, and the question of the right 
of rédemption and the amount to be paid was not involved therein. 
The rights of the parties growing out of the sale of the realty for the 
tax in question hâve not been adjudicated, and are open to contest 
in the présent proceeding. 

The stipulation of facts filed in the présent cause shows that after 
ihe décision of the suprême court in the case of Snell v. Léonard was 
rendered, the complainant herein tendered to the treasurer of Webster 
couniy the amount of the tax assessed upon his property in favor of the 
JFort Dodge & Fort Eidgely Eailroad Company, togetherwith interest 
thereon at the rate of 10 per cent, up to the date of the tender, which 
was made on May 10, 1881. The treasurer refused to accept the 
amount thus tendered, and in June, 1883, sold the lands as already 
Btated. 

The reason assigned by the treasurer for refusing to accept the 
tender was that, under the act of the gênerai assembly authorizing 
the voting and levy of the tax, the complainant must pay a penalty 
at the rate fixed in the gênerai tax law of the state, and the question 
is now presented whether, under the act of the gênerai assembly, this 
penalty can be exacted. 

Counsel for complainant criticise the language of the act providing 
for the penalty, claiming that the provision that "said taxes shall be 
collected at the time or times specified in said order, in the same man- 
ner, and be subject to the same penalties for non-payment after they 
are collectible, as other taxes, or as may be stated in the pétition 
asking said élection," is meaningless, because it déclares that the tax 
shall be subject to the penalty, instead of declaring that the property, 
•or the owner thereof, is subjected to the penalty. 
: While the language used may be open to exception, still it is snf- 
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fioiently clear that the législature intended to thereby provide that 
if not paid when due, the tax was liable to be increased by the amount 
of the penalty. By section 3 of the act it is provided that the aggre- 
gate amount of the tax to be voted or levied under the act in any town- 
ship shall not exeeed 5 per centum of the assessed value of the 
property in the township. Section 4 provides that the moneys col- 
lected under the provisions of the act shall be paid by the county 
treasurer to the treasurer of the railroad company. Ail sums, there- 
fore, collected as penalties belong to the railrpad company. In Bar nés 
v. County of Marshall, 56 Iowa, 20, S. C. 8 N. W. Eep. 671; it was 
decided that the county acquires no bénéficiai interest in the taxes 
voted in aid of the railroad company and paid to the county treasurer, 
and isnot liable for the repayment thereof if the company forfeits the 
same. AU sums, therefore, collected from the tax-payers under the 
provisions of the act in question, whether called a tax or a penalty, 
are sums contributed by the property owner to the railroad company 
for the purpose named in the statute, to-wit : to aid in the construc- 
tion of a designated line of railroad. 

As already stated, the limitation on the amount of tax that can be 
levied under the act is 5 per cent. If, therefore, as in the case now 
under considération, the full amount of 5 per cent, is levied as a tax, 
it is very questionable whether any further sum can be collected and 
paid to the railroad company, even under the guise of a penalty. This 
additional amount is not to cover expenses. It goes into the treas- 
ury of the company, just as the amounts realized from the 5 percent, 
tax do, and for the same purpose. Under the décision of the suprême 
court of Iowa, that the bénéficiai interest in the tax voted in aid of a 
railway belongs, not to the county, but to the railway company, it is 
difficult to distinguish the amount due from a given tax-payer to the 
company for the tax voted from any other debt he might owe to the 
company. The tax-payer is under légal obligation to pay, and the 
railroad company has a légal right to demand and enforce payment 
of the tax. The statute, however, expressly limits the amount that 
the tax-payer can be compelled to pay to 5 per cent. If, therefore, 
a tax for the full amount of 5 per cent, is levied, is it within the power 
of the county treasurer or the raiload company to insist upon pay- 
ment of a sum equal to 10 per cent, if the tax-payer does not promptly 
pay the tax when due ? 

The claim is not made that the additional sum is to be considered 
as interest upon an overdue debt. In that case the rate would be 
fixed by other provisions of the law. The additional sum is claimed 
to be due as a penalty ; but it is a penalty, not for a failure to )>ay a 
tax due to and belonging to the state or county, but for a failure to 
paya sum due to the railroad company. The penalty, when paidto 
the county treasurer, belongs to the railway company, and in effect 
is a sum paid by the tax-payer to aid in the construction of a line 
of railway. In no respect, therefore, does it seem to differ fx-om the 
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sum paid as a tax, and there is reason in the proposition that calling 
the sum a penalty does not change the fact that it is a sum paid by 
the tax-payer to aid in the construction of a railway, and that under 
the act in question the sums thus collected from the tax-payer for 
that purpose shall not exceed in the aggregate the amount of 5 per 
cent. 

But, without deciding this proposition, it is clear that under the 
provisions of the act in question the tax-payer cannot be subjected to 
a tax greater in amount than 5 per cent. If any further sum can be 
collected, it must be as a penalty ; that is, an amount assessed against 
the tax-payer over and above the full légal amount of his tax as a 
punishment for his failure to pay the sum due as a tax at a given 
date. The sum in excess of 5 per cent., if collectible at ail, can only 
be collected as a penalty, and not aB part of the tax. If, tberefore, 
it is a penalty pronounced against the delinquent tax-payer for the 
failure on his part to perform the duty and obligation of payment cast 
upon him by the act of the gênerai assembly, then as a penalty its 
enforcement may be waived, and a repeal of the act providing for the 
penalty, before the penalty is enforced, will terminate the right to 
enforce the penalty. "The repeal of the law imposing the penalty is 
of itself a remission." State v. Baltimore é 0. Ii. Co.,3 How. 534; 
Confiscation Cases, 7 Wall. 454. 

The act of March 15, 1877, was expressly repealed by chapter 159 
of the acts of the Twentieth gênerai assembly. Beingthus repealed, 
its pénal provisions cannot be enforced ; that is to say, the repeal of 
the act terminated the right to collect any penalty that remained un- 
collected at that date. If the realty had not been sold at a tax sale 
by the treasurer before the repeal of the act, it could not now be sold 
in order to collect the penalty claimed. 

The record shows that in 1881 the complainant tendered to the 
treasurer the full amount of the 5 per cent, tax assessed upon his 
property, with 10 per cent, interest added, but the treasurer refused 
to accept the tender, and in June, 1883, sold the realty for the taxes 
and penalty added. The complainant, denying his liability to the 
penalty, brought the présent action in order to détermine whether such 
penalty could be collected from him. He has, as yet, paid nothing, 
and one object of the présent suit is to détermine the amount which he 
is under légal obligation to pay in order to discharge the tax assessed 
against him, and redeem bis property from the sale made thereof. 
It cannot, therefore, be fairly said that the penalty in this case has 
been collected and distributed, so far as the question lies between the 
complainant and the railway company. The right to collect the pen- 
alty is in dispute, and if the complainant can show that he has been 
relieved from the payment thereof, he has the right so to do, as against 
the company. So far as the tax is concerned, the company may ob- 
tain orperfect avested right therein before it is collected; but to the 
penalty no vested right attached until it is collected, and thus placed 
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beyond the power of the tax-payer to contest its validity. So long, 
therefore, as the right to the penalty has not vested in the company 
by its collection, the same may be remitted by the législature, and, in 
the language of the suprême court of the United States in State v. 
Baltimore & 0. B. Go., supra, "the repeal of the law imposing the pen- 
alty is of itself a remission." 

What the rule would be as against some third party not interested 
in the tax, who should, at a tax sale, bid in the property for the tax 
and penalty, and actually pay such amount into the treasury, is not 
considered or determined. The certificate of sale in this case was is- 
sued to W. M. Grant, who was a stockholder in the company. It 
does not appearthat hehas as yet paid anymoneyon such purchase, 
or that he bought the property in lus own right. The testimony of 
the county treasurer, who conducted the sale, shows that no money 
was paid him on the bid made, but that he accepted the receipt of 
the treasurer of the company instead of the money, and delivered the 
certificate of sale to the treasurer. 

Under thèse circumstances the question of the right to exact the 
penalty as a condition to the right to redeem the land from the sale 
is one solely between complainant and the company, and, as between 
them, the right to exact tbe penalty, if it ever existed, was terminated 
by the repeal of the act under winch the tax was voted. The com- 
plainant, having pleaded the tender made May 10, 1881, and relied 
thereon, wbieh was for the f ull amount of the tax levied, and interest 
thereon at 10 per cent, to that date, has thereby admitted that, equi- 
tably, that amount was then due to the railroad company. The pay^ 
ment of that amount, with interest thereon at 6 per cent, from May 
10, 1881, will fully discharge the indebtedness due from complain- 
ant, and relieve his property from any lien or claim by reason of the 
tax levied in aid of the Fort Dodge & Fort Ridgely Railroad Company. 

The order and decree will therefore be that, upon the payment of 
the amount above indicated to the treasurer of Webster county within 
90 days from the date of this decree, the sale of said realty for taxes 
as aforesaid shall be canceled and set aside, and the défendants, and 
parties claiming under them, be restrained and enjoined from exe- 
cuting or receiving a treasurer's deed of said realty, or from asserting 
any title to said realty under the sale for taxes made June 18, 1883. 
The complainant, having sought by his bill to set aside the sale as 
wholly void, and escape the payment of any sum, and having failed 
to make good his bill in thèse particulars, is adjudged to pay the costs 
of thiB proceeding. 
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Barney v. Winona & St. P. R. Co. 1 

{Circuit Court, D. Minnesota. September 11, 1885.) 

1. Railuoad Lands— Winona & St. Peteb Railroad Company— Minnesota 

Central Railroad Company— Act of Maiicb 3, 1865. 

Under the décisions of the suprême court of the United States in St. Paul é 
S. 0. B. Go. v. Winona <t St. P. B. Go., 112 U. 8. 720, S. C. 5 Sup. Ct. Kep. 334, 
and Winona & St. P. B. Co. v. Barney, 113 U. S. 618, 8. C. 5 Sup. Ct. Kep. 606, 
the grant of four sections made by the act of March 3, 1865, must be adjudged 
a grant of quantity, and not one of lands in place. 

2. Bame— Déduction under Act op 1865, $ 3. 

The term " any lands which may hâve been granted to the territory or state 
of Minnesota," in the proviso of section 3 of the act of 1865, and which are to 
be deducted frora the grant made by that act, includes ail land the title to which 
had passed to the territory or stale of Minnesota, whether thèse lands were lands 
in place or indetnnity lands. 

3. Same — Déduction, how Deteumined. 

As, witliin the overlapping limits of the Winona & St. Peter Railroad and 
the Minnesota Central llailway, neither company received anything like its 
quota of cotcrminous lands, the proper déduction to be made frora the grant 
of 1865 can be determined by ascertaining the amount of lands within those 
limita which had theretofore passed to the Minnesota Central Railroad Company 
under the act of 1857. 

In Equity. 

Gordon É. Cole, for plaintiff. 

Thos. Wilson, for défendant. 

Brkwer, J. In the case of Barney against The Winona de St. Peter 
Railroad Company, the plaintiff, Mr. Barney, and others had a con- 
tract with the défendant, the Winona & St. Peter Railroad Com- 
pany, entitling them to ail the lands to be earned by the Winona & 
St. Peter Company in the construction of its road for a certain dis- 
tance. Upon the construction of that road the plaintiffs brought this 
action to compel the défendant to convey to it lands to which they 
claim they are entitled by virtue of that contract. Several years ago 
they obtained a decree in this court for the conveyance of 197,000 
and odd acres. From that décision the défendant appealed to the 
suprême court of the United States, which reversed the decree, and re- 
manded the case, with thèse instructions: "The case must therefore 
go back, that the proper réduction may be made by reason of this in- 
terférence of the two grants, and the elder grant be deducted from 
the extension made by the act of 1865." 

What réduction, under that ruling of the suprême court, must be 
made ? is the question now presented. The déduction arises from the 
fact that the Minnesota Central road crosses the Winona & St. Peter, 
and at the point of junction there was an interférence between ,the 
land grants of the two roads given them by the act of March 3, 1857. 

The act of March 3, 1865, purports to give an additional four sec- 
tions, with this proviso: "That any lands which may hâve been 

1 Keported by Robertson Howard, Esq., of the St. Paul bar. 
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granted to the territory or state of Minnesota" — and that refers sim- 
ply to the lands given by the act of 1857 — "for the purpose of aid- 
ing in the construction of any railroad, which lands may be located 
within the limits of this extension of said grant or grants, shall be 
deducted from the fuli quantity of lands hereby granted;" that is, 
from the four sections granted by the act of 1865 to this défendant 
road was to be deducted any lands granted to àny other road by prior 
grant. There was a very long discussion between counsel as to the 
effect and meaning of tbis act of 1865. On one Bide it was contended 
that the rneaning of this act had been determined by the suprême 
court in the case of St. Paîtl d Sioux City Railroad Co. against The 
Same Défendant, 112 U. S. 720, S. C. & Sup. Ct. Eep. 334; and in 
the présent case, in the samô court, 113 TJ. S. 618, S. 0. 5 Sup. Ct. 
Eep. 606 ; and on the other side it was with equal zeal contended that 
the true construction of that act had not been determined in either 
case, and that any language to be found in the opinion therein which 
might look to an interprétation of that act must be regarded as pure 
dictum, and not called for by the necessities of the case. 

With the highest respect which we both feel for the members of 
that court, and with the utmost déférence to their décision, we both 
of us are strongly of the opinion that the construction which is indi- 
çated in the language of thèse two opinions is not the true construc- 
tion of that act. In thèse opinions they say that this grant of land 
of four sections was not intended as an extension of the grant of lands 
in place, but was a mère grant of lands in quantity,. Without dis- 
cussing that question at length, it seems to us very clear that the in- 
tention of congress in the later act was simply to make an extension 
of four sections, to be taken in the same manner as the grant of the 
six sections, and subject to the same conditions; meaning, thereby, 
to extend it from a grant of six sections in place to a grant of ten sec- 
tions in place, and with the indemnity limits extended from 15 to 20 
miles. As I said before, I shall not discuss that question at length, 
nor name the various reasons which, on examination of the statute, 
hâve led us to think that this is the true construction. The décision 
of thèse two cases seems to settle the question adversely to the opin- 
ion which we entertain, and of course those décisions are conclusive 
upon us. 

In the case of St. Paul é Sioux City Railroad Co. against The Wi- 
nona é St. Peter Railroad Co., Mr. Justice Milleb, speaking of tho 
acts of 1864 and 1865, says : 

"There is nothing in either of thèse statutes which indicates or requires 
thflfc the six-mile limit of the original grant is to be enlarged so that, within a 
limit of ten miles, ail the odd sections fall immediately within the grant on the 
location of the road. Such language was used in the fourth section of the 
act concerning the Union Pacific Railroad in 1864, only a few weeks later 
than the act of that year under considération." 5 Sup. Ct. Eep. 339. 

And after some words with référence to that act he says: 



BAENEY V. WINONA & ST. P. B. CO. 891 

"In addition to this significant fact, both the act of 1864 and of 1865 speak 
of the additional sections to be sélected. — a word wholly inapplicable to lands 
in place which are not ascertained by sélection, but are flxed and determined 
by the location of the line of the road. The act of 1865, which is to be con- 
sidered in pari materia on this point, provides that thèse lands shall be indi- 
cated by the secretary of the interior." 5 Sup. Ct. Eep. 339. 

In the other case, (this very case in the suprême court,) Mr. Jus- 
tice Field says : 

"As to the effeet of the réservation in the third section of the act of 1865 
of lands previously granted to Minnesota for the purpose of aiding in the con- 
struction of any railroad, there should be little doubt. The grant by the act 
of 1857 is ohe of description; that is, of land in place, and not of quantity. 
* * * [That is, the original grant.] The act of 1865 enlarges the quan- 
tity from six sections to teu, and the indemnity limits from flfteen miles to 
twenty. The character of the grant, so far as the six sections are concerned, 
is not thereby changed from one of lands in place, or by description, to one 
of quantity. The use of the terms 'quantity of lands granted' in the first sec- 
tion, in referring to the amount granted by the act of 1857, 'is of no signifl- 
cance. It is the same thing as though the act had used the words « six sections ' 
instead of the word «quantity,' and had said that they should be increased to 
ten sections. The four sections are to be sélected by the secretary of the in- 
terior beyond the twelve and within the twenty miles limit; and as to them 
the grant may be regarded as one of quantity, though the coterminous prin- 
ciple applies to them, and they are to be sélected along and opposite the com- 
pletedroad." 5 Sup. Ct. Eep. 611. 

In those cases it seems to us that the construction of the act with 
référence to this question was fairly before the court, and that this 
language can in no proper sensé be considered as mère dictum, but 
is to be taken as the détermination of the court as to the true con- 
struction of that act of 1865. So we hold, as the first proposition, 
that under the décisions of the suprême court in St. Paul de S. C. B. 
Co. v. Winona ê St. P. B. Co., 112 U. S. 720, S. C. 5 Sup. Ct. Eep. 
334, and Winona d St. P. B. Co. v. Barney 113 U. S. 618, S. C. 5 
Sup. Ct. Eep. 606, the grant of four sections made by the act of 
March 3, 1865, must be adjudged a grant of quantity, and not one of 
lands in place. 

The next question to be considered anses» on the third section of 
the act of 1865, and the proviso states : 

"Provided, further, that any lands which may hâve been granted to the 
Btate of Minnesota for the purpose of aiding in the construction of any rail- 
road, which lands may be located within the limits of this extension of said 
grant or grants, shall be deducted from the full quantity of lands hereby 
granted. " 

"Lands which may hâve been granted to the territory or state of 
Minnesota." Now, the word "grant" in thèse land acts has two sig- 
nifications. It is used oftentimes technically to refer to lands in 
place which are spoken of as granted lands, in contradistinction to 
lands which are to be sélected, or indemnity lands. And then it is 
oftentimes used, both in land législation and opinions, to refer to ail 
lands the title to which has passed either as lands in place or by se- 
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lection. It is contended, on one side, that it has the narrow significa- 
tion, and that the only lands excluded from the grant of 1865 are 
thcse lands in place which were, in the narrow signification, "lands 
granted." On the other hand, it is contended that it has the broad 
signification, and includes ail lands to which the title had passed by 
act to the state of Minnesota. I think the latter is the true significa- 
tion. Mr. Justice Field, in this case, says: 

" This réservation of the lands previously granted to Minnesota from the 
grant of the additional four sections— that is, from the extension of the origi- 
nal grant of 1857 — was only a législative déclaration of that which the law 
would havepronounced independently of it." 5 Sup. Ct. Kep. 611. 

That is, in other words, congress, by the act of 1865, meant to 
grant, as it could only grant, lands the title to which it still held, and 
which had not theretofore passed to the state of Minnesota. That 
would be the law, indépendant of any express déclaration in the stat- 
uts, and this expression, meaning the sarne thing, as Mr. Justice Field 
says, would exclude ail lands the title to which had passed to the 
state of Minnesota by any previous grant. And so, secondly, we 
hold that the term "any lands which may hâve been granted to the 
territory or state of Minnesota," in the proviso of section 3 of said 
act, includes ail land the title to which had passed to the territory 
or state of Minnesota, whether thèse lands were lands in place or in- 
demnity lands, and the word "granted" has the broad rather than 
the narrow signification. 

The third question thus arises : "Any lands which may bave been 
granted to the territory or state of Minnesota for the purpose of aid- 
ing in the construction of any railroad, which lands may be located 
within the limits of this extension of said grant or grants," "located 
within the limits of this extension. " If this grant be a grant of lands 
in quantity, and not a grant of lands in place or by description, how 
can it be said that there was any area of extension? That seems to 
imply certain definite limits to the land as granted. It might mean, 
inasmuch as the act of 1865 enlarged the indemnity limits from 15 
to 20 miles, simply the extra limits within which thèse four sections 
were to be selected, and did not include the narrow limits within which 
the indemnity lands could be selected under the act of 1857. But, as 
they hâve said that thèse four sections were to be selected within the 
limits of 6 and 20 miles, it seems to us that the only fair interpréta- 
tion is that the area within the 6 and 20 miles limits was the body of 
land which could be said to be "within the limits of this extension" 
of said grant or grants. 

It is conceded by counsel on both sides that neither road could get 
within thèse overlapping limits anything like itB quota of coterminous 
lands, and that grant of four sections was to be of coterminous lands, 
so the suprême court says. Therefore, thirdly, we would say that, as 
it is conceded that within the overlapping limits of the Winona & St. 
Peter road and the Minnesota Central Kailroad neither compàny 
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received anything like its quota of coterminous lands, the proper dé- 
duction can be determined by ascertaining the amount of lands within 
those limits which had theretofore passed to the Minnesota Central 
Eailroad Company under the act of 1857. 

The case will therefore be ref erred to the two masters heretofore ap- 
pointed, and who hâve made prior reports, to report the number of 
acres which had, prior to March 3, 1865, passed to the Minnesota 
Central Eailroad within 15 miles of its line, and between the 6 and 
20 miles limits of the Winona & St. Peter Eailroad Company's line; 
and this amount will be the amount of déduction. Then, f urther, in 
order that if the construction we hâve placed upon thèse décisions of 
the suprême court be incorrect, they may hâve the needful data before 
them to make the proper réduction, without sending it back to this 
court, the masters will also report Beparately the amount of lands 
which had, prior to March 3, 1865, passed to the Minnesota Central 
Eailroad Company within the following limits: (1) The amount 
within 15 miles of the Minnesota Central line, and within the 15 
and 20 miles limits of the Winona & St. Peter Eailroad. (2) The 
amount within 6 miles of the Minnesota Central Line, and within the 
6 and 10 miles limits of the Winona & St. Peter Eailroad Company's 
line. (3) The amount within the 6 and 15 miles limits of both lines. 
(i) The amount within the 6 and 15 miles limits of the Minnesota 
Central, and within the 15 and 20 miles limits of the Winona & St. 
Peter Company's line. 

We do this so that if the case should go to the suprême court they 
can détermine and make the déduction, having ail the data before 
them. 



Silsby Makuf'g Co. v. Town of Chico. 

^Circuit Court, D. Califomia. September 7, 1885.) 

1. BAIiE— ARTICLE MANUFACTURE!) FOR PURCHASER. 

Where, under a contract, an article is to be made and delivered which shall 
be satisfactory to the purchaser, it must in faet be satisfactory to Mm, or he is 
not bound to take it. 

2. Same— Fraud on Part of Purchaser. 

Where the purchaser is in fact satisfied, but fraudulently and in bad faith 
declarea that lie is not satisfied, the contract has been fully performed by the 
vendor, and the purchaser is bound to accept the article. 

3. Same— Steam-Enginu — Commutes to be Satisfied. 

Where a steam-engine satisfactory to a committee of a town is furnished, 
and after the contract is made, and before tender of the engine, the raembers 
of the committee are changed, the committee to be satisfied is the committee 
existing when the contract is performed and the tender made. 

At Law. 

Wm. H. H. Hart, Park Ilenshaw, and A. B. Colton, for plaintiff. 

W. C. Belcher, J. D. Sproul, and F. C. Lusk, for défendant. 
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Sawyer, J. The only question in the case upon winch I hâve any 
difficulty arises out of the following provision of the contract : 

" The Silsby Manufacturing Co. wiU send the above-deseribed steam fire- 
engine to Chico, subjeot to the approval oftheflre committee, and will war- 
rant the workmanship, finish, and performance of the machine satisfactory 
to them, or remove the same without expense, " etc. 

The authorities are abundant to the effect that upon a contract 
containing a provision that an article to be made and delivered shall 
be satisfactory to the purchaser, it must be satisfactory to him, or he 
is not required to take it. It is not enough that he ought to be sat- 
isfied with the article ; he must be satisfied, or he is not bound to ac- 
cept it. Such a contract may be unwise, but of its wisdom the party 
so contracting is to be his own judge, and if he deliberately enters into 
such an agreement he must abide by it. To this effect are McCarren 
v. McNulty, 1 Gray, 139; Brown v. Foster, 113 Mass. 136; Zaleski 
V. Clark, 44 Conn. 218; Gibson v. Cranage, 39 Mich. 49 ; Gray v. Cen- 
tral R. Co., 11 Hun, (N. Y.) 70; Hallidie v. Sutter St. B. Co., 63 Cal. 
575; Héron v. Davis, 3 Bosw. 336; Woocl Machine Co. v. Smith, 50 
Mich. 570; S. C. 15 N. W. Eep. 906; Hoffman v. Gallaher, Q Daly, 42. 

At the time the contract in question was made Messrs. Burke, 
Snook, and Hendricks constituted the fire committee. At the date of 
the required performance and of the tender of the engine there had 
been a change of two members, and the committee was composed of 
Messrs. Burke, Noonan, and Croissant. I think the committee to be 
satisfied is the one in existence at the time of the performance and 
tender. The old committee had ceased to exist, and had no longer 
any authority to act in the capacity of a committee. 

It is admitted by both parties that the engine failed on the first 
trial, and some of the witnesses testified that the failure was a com- 
plète and signal one; but the vendor claimed the failure to bein con- 
séquence of poor coal. A second and more thorough trial was had 
with better coal, — cannel coal, — and it is claimed by plaintifî that the 
engine in fact performed ail its functions strictly in accordance with 
the spécifications and requirements of the contract, and that the com- 
mittee ought to hâve been satisfied, if they were not. The testimony 
was very full on this point, though to a considérable extent in conflict. 
Although there seems to be some ground for a différence of opinion 
on this point, upon the whole I am constrained to think, though not 
with entire confidence, that it did corne up to the spécifications, and 
that the committee might well hâve been satisfied. Ail the three 
parties who composed the committee at the time the contract was 
made, and who signed the contract, were satisfied with its perform- 
ance, and considered that the engine, in ail particulars, came fully up 
to the requirements of the contract; and they so reported to the board 
of tructees. But a majority of the committee, as then constituted, 
Messrs. Noonan and Croissant, officially reported that the perform- 
ance was not satisfactory to them; that the engine failed to get up 
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steam in the time required, and to keep up steam to a sufficiently 
high point to work continuously and effectively; and that they were 
not satisfied with its performance in thèse particulars. Burke, con- 
stituting a minority of the committee of three, made a contrary re- 
port. The town trustées, acting on the report of the majority, re- 
jected the engine. If this were ail, there can be doubt upon the au- 
thorities, I think, that the engine was properly and lawfully rejeeted. 

But it is insisted, and there is some ground for suspicion on this 
point, that notwithstanding the report of Mr. Noonan that he was 
not satisfied with the engine in the particulars indicated, yet he was 
in fact satisfied in his own mind, and so expressed himself in private 
conversations with Mr. Silsby and other private parties, but that in 
conséquence of popular feeling, and an opposition to the contract and 
to the purchase of any engine of that make and character at ail, de- 
veloped in the town of Chico after the making of the contract, he 
had ignored his own convictions in regard to the performance of the 
engine, and falsely and in bad faith reported against it, in obédience 
to gênerai popular clamor, in order not to injure his business or his 
own popularity among his neighbors. 

I am disposed to think that if such were clearly shown to be the 
state of facts, the court would be justified in disregarding the officiai 
report, as having been made in bad faith and in fraud of the rights 
of the other contracting party, and in adopting Noonan's own real 
conviction upon the Bubject. But I cannot say that the state of facts 
claimed is so satisfactorily shown aB to justify me in holding the per- 
formance of the engine to be in fact satisfactory to Mr. Noonan, in 
the face of his officiai report, and his positive testimony to the con- 
trary. There is, undoubtedly, testimony tending strongly to support 
the hypothesis insisted on by plaintiff, and circuinstances tending 
to throw strong suspicion upon the acts in question. Mr. Silsby tes- 
tifies that on the evening of the test, Mr. Noonan "expressed himself 
as being perfectly satisfied with the engine." He says: 

"The next day after the trial, at his store, in Chieo, Alderman J. C. Noonan 
said to me: 'Mr. Silsby, I am perfectly satisfied with the engine. There is a 
great deal of feeling hère over the matter, and I am afraid it will injure me 
in my business. They are bringing strong pressure on me to vote against 
the acceptance of the engine, and if I do so, I shall brand myself a coward, 
because the engine is ail you claim for it.' " 

Mr. Burke testifies that Noonan told him, in answer to a question 
as to how he liked the engine, "that it did ail and more than was re- 
quired of it, — that is my recollection;" but that he could "not pur- 
chase the steamer," because "public opinion was so great;" that "pub- 
lic opinion was too strong against it," and "I will vote against it, and 
I will vote myself a coward in doing so." Mr. Sproul testified that 
in a conversation with Noonan, in regard to the merits and demerits 
of the machine, in the month of April, after the arrivai of the engine, 
but he could not tell "whether it was after this test or not," in which 
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he referred to public opinion against the engine, and in that connec- 
tion said: "So far as I can see, the engine fulûlls ail the qualifica- 
tions." 

Mr. Noonan positively dénies having any conversations of such 
character as stated by the witnesses; dénies that ne ever stated to 
either of them that he was satisfied with the engine, or that he should 
vote to reject it in conséquence of public opinion. He admits hav- 
ing a conversation with Mr. Silsby upon the subject, but not of the 
purport stated by Mr. Silsby. The following, said he, is "just exactly 
the shape I put that in : I said that I did not care to préjudice my- 
self as against public opinion; that it would not be fair for me to con- 
demn his engine because of public opinion ; that it would be condemned 
for other causes; that I did not think the engine came up to the require- 
inents of the contract." He states that he expressed his dissatisfac- 
tion to Silsby, and the particular points among them were : "As I un- 
derstood the contract, and was disposed to interpret it, we were to 
hâve a body of water on the house on fire in four to six minutes; 
that this was needed in a town built of wood, like Chico, where there 
are very dry summers. Inasmuch as she did not produce such a 
stream, I thought it was wrong; I thought she should do that." And 
there was testimony that there were other engines that would do that. 
In another place he says a stream of water could not be got on a house 
in lesB than 13 minutes. He said Silsby appealed to his sympathy, 
and said he would rather give a thousand dollars than to hâve the 
engine rejected, it would do him so much injury. He says that he 
did sympathize with Silsby, and was desirous that the engine should 
stand the trial. 

Under the contract the engine was "warranted to raise steam from 
cold water in from four to six minutes, and to generate and main- 
tain an ample working pressure of steam for effective fire purposes." 
Noonan claims to hâve been dissatisfied on both thèse points. There 
is room for discussion as to what is meant by the phrase, "raise steam 
from cold water in from four to six: minutes." Testimony of wit- 
nesses was taken upon the point, and différent witnesses understood 
the phrases differently. Mr. Noonan appeared to be a candid and in- 
telligent witness, and there is nothing to.throw suspicion on his truth- 
fulness except the testimony as to his statements différent from those 
made as a witness on the stand. He appears to be a somewhat prom- 
inent business man of Chico, and to hold one of the most important 
city offices. 

No two witnesses seem to hâve heard the same conversation. 
Loose conversations, heard and considered from différent standpoints, 
are liable to be misunderstood or misinterpreted, as well as misre- 
membered, after the lapse of considérable time. Noonan certainly 
ought to know what he intended to say. If he intended to disregard 
his own convictions, and do an act which he acknowledged at the 
time to be both wrong and cowardly, it seems highly improbable, if 
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not impossible, that he would boldly déclare his base and cowardly 
purpose to the man he was about to injure by such action. I cannot 
help thinking that there must hâve been some misapprehension as 
to what he did say, or intended to say, or some misrecollection of his 
language. At ail events, in the face of his formai officiai report and 
action, and his positive testimony on the stand as to what he in- 
tended to say, and what he did in fact say, the testimony in re- 
gard to loose conversations on the occasions referred to by the other 
witnesses, whose views and sympathies were with the other side, and 
who viewed the matter from a différent standpoint, is scarcely suf- 
ficient to brand Mr. Noonan with acting in bad faith, and perpetrat- 
ing a deliberate fraud upon complainant by reporting himself as not 
being satisfied, when in fact he was satisfied, or to convict him of 
deliberate perjury in support of his action. The burden of showing, 
by preponderating évidence, that he did this act in bad faith, and in 
fraud of the plaintiff s rights, is on the plaintiff. 

There were other witnesses who did not think the engine came up 
to the spécifications in its performance. Although it is not without 
some hésitation, I am disposed to think, upon the whole, that the 
committee ought to hâve been satisfied, and accepted it. Yet it must 
be confessed, I think, that there might well be an honest différence 
of opinion upon the subject. I cannot, therefore, find upon the év- 
idence that Noonan was in fact satisfied with the performance of 
the engine, or satisfied that it came fully up to the guaranty in its 
performance. The first trial was coneeded to be a failure, and was 
stated by some witnesses to be a lamentable one. In order to make 
the final test a success, it was necessary to send to the,< neighboring 
city of Marysville, both for the quickest coal for fuel that could be had 
and for an engineer of long expérience with this kind of engine to 
manage it. Some of the witnesses said it took three men to fire her 
during the trial, one to break the coal into small pièces, and two to 
supply the engine. Some witnesses on the other side said the door 
was open a considérable portion of the time; others did not see the 
door open except when necessary to put in coal, although in a posi- 
tion to see such occurrences. Undoubtedly, it required the most fa- 
vorable conditions, and most earnest and persistent efforts, to make 
the test a success; and from the testimony it may well be doubted 
whether in actual practice at fires the performance would corne fully 
up to the requirements of the guaranty. Under ail the circum- 
stances, however, I am inclined, upon the whole, though with con- 
sidérable hésitation, to think that the committee ought to hâve been 
satisfied; yet upon ail the évidence I cannot say that it has been sat- 
isfactorily proved by a prépondérance of évidence that Noonan was 
in fact satisfied, and, notwithstanding his convictions, in bad faith 
fraudulently reported that he was not satisfied. I must therefore 
reject the hypothesis sought to be maintained on this point, and re- 
lied on by plaintiff. 

v.24F,no.l6— 57 
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There is no claim that the other member of the committee who 
acted with Noonan did not act in strict accordance with nia convic- 
tions. 

As the engine was to be furnished "subject to the approval of the 
fire committee," and its "performance" "warranted" to be "satisfac- 
tory to them," or "to be removed without expense to the tosyn," and 
it was not approved by them, and its performance was not satisfac- 
tory to them, there can be no recovery on the contract. 

It is clear to my mind, from the évidence, that there was no ac- 
ceptance of the engine on the part of the town of Chico, and no act 
of the défendant, or its officers, by which it is estopped from denying 
the liability of the défendant on the contract, or otherwise. As there 
is no appeal, I hâve considered the case with great care, in order to 
reach a correct conclusion, and I am constrained to say that in my 
judgment the plaintiff is not entitled to recover; and that judgment 
must be rendered for défendant. Let a gênerai finding be drawn in 
favor of défendant, and judgment be rendered accordingly. 



Naumburg and others v. Htatt and another. 
(Circuit Court, W. D. North Caroiina. May Term, 1885.) 

1. PbACTICE AND ProCEDUBE — CoNFLICTING CliAlMS— CODE PoMCY. 

The gênerai policy of the code System in this state aims to adjust in one 
action, when practicable, ail conflicting claims. 

2. BAME — JUDGMENTS— MABBHAL — SUBSEQUENT IiE VIES— PbIOBITY OF LlENS. 

A marshal who has received and served one attachaient may receive and 
levy a subséquent attachment on the property in his possession, where it issues 
from the same court, and the right of priority among creditors in having sat- 
isfaction of their debts dépends npon priority of levy thus made, and not upon 
priority of judgment. But where the subséquent attachment and levy are made 
■ î>y a différent officer, or issue from another court, such proceedings cannot be 
had. 

3. Same— Attachment— Appointment op Receiveb — Eppect. 

Where an attachment bas been sued out, and a levy made upon the property 
of the défendant, a receiver may rightfully be appointed to take charge of the 
property in the interest of the creditors of the défendant, and will hold the 
same subject to the attachment lien. 

4. Same — Rbceiveb — Suit against — Contempt op Coubt. 

Where a receiver has beeti appointed to take charge of the property and 
effects of a debtor in the interest of his creditors, suit cannot be instituted 
against such receiver •without tirst obtaining leave, and to do so without such 
leave is contempt of court. 

5. Exemptions— Attachment and Execution— Fbaudulent Conveyance. 

The Personal property exemptions of an insolvent debtor cannot be reached 
by an attachment or exécution, and his right to such exemptions is not for- 
feited by the fraudulent conveyance of his property. 

Motion in the Cause. 
McLoud de Moore, for motion. 
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J. H. Merrimon and Norwood é Smathers, contra. 

Dick, J. The fund in controversy between the parties to this mo- 
tion came into the possession and under the control of tbis court by 
virtue of attachaient proceedings instituted by the plaintiffs as a pro- 
visional remedy in their civil action, commenced on the eighteenth 
day of October, 1884, to recover a debt of the défendants, J. B. Hyatt 
and J. Willis, merchants, trading under the uame and style of " J. E. 
Hyatt & Co." The warrant of attachaient was founded upon an affi- 
davit of an agent of the plaintiffs, alleging that the défendants, on the 
ninth day of October, 1884, with the intent to hinder and delay cred- 
itors, had executed a mortgage to M. H. Love, conveying to him a 
stock of goods and merchandise worth about $4,000, to indemnify 
him as surety on the stay of certain judgments, amounting to about 
$427. 

Upon a motion at fall term of this court, held on the eleventh day 
of November, 1884, to vaeate said attachaient, the court refused the 
motion, and declared said mortgage fraudulent and void as to credit- 
ors. At said term the plaintiffs recovered judgment, and were en- 
titled to hâve an exécution to sell the attached property in satisfac- 
tion of their judgment. It was manifest to the court that the sale of 
a miscellaneous stock of merchandise at public auction, under exécu- 
tion, would resuit in greatloss and damage tocreditors andotherper- 
sons interested. The court, with the assent of parties, appointed a 
receiver to take possession of said property and sell the same, as soon 
as possible, in the usual course of trade, with a view to obtain the 
best priées for the goods, and to pay off the judgment of plaintiffs, 
and deliver the balance of the proceeds to the défendants. 

On the twenty-first of November, 1884, after the adjournment of 
the court, the petitioners Tucker, Smith & Co. commenced a civil 
action in this court against the défendants to recover a debt, and at 
the same time sued out a warrant of attachaient, founded upon an 
affidavit containing allégations of fraudulent intent, substantially the 
same as those mentioned in the affidavit of the plaintiffs in this case. 
This attachaient was placed in the hands of the marshal before ne 
had delivered possession of the goods to the receiver appointed by this 
court. The marshal indorsed on the process of attachaient a formai 
levy on said goods and merchandise. Tucker, Smith & Co. then 
filed a pétition praying that they might be heard in the pending cause 
as to the disposition of the balance of proceeds arising from the sale 
of goods after satisfaction of the judgment of the plaintiffs. 

The court entertained the pétition as a proceeding in the nature of 
an interplea provided for in section 189 of the Code of this state, and 
ordered a copy to be served on the plaintiffs, the receiver, and the 
défendants, together with a notice to show cause why the prayer of 
the petitioners should not be granted. 

At May term, 1885, the report of the receiver was filed and ap- 
proved, and the balance of the proceeds of the property sold, after 
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payment of judgment of the plaintiffs, was ordered to be deposited 
with the clerk of this court, and the receiver was relieved from fur- 
ther duty. 

At this term the petitioners Tucker, Smith & Co. recovered a judg- 
ment on their debt, and insisted in this case that as creditors they 
were entitled to be heard as to the disposition of the balance of the 
fund in the hands of the court, and that they had acquired priority 
over aûy outstanding creditors by virtue of their attachaient levy on 
the goods and merchandise while in the hands of the marshal. 

By permission of the court, George H. Smathers, the late receiver, by 
way of an informai interplea under the provisions of the 189th section 
of the Code, insisted that he was entitled to the fund in controversy by 
virtue of a deed of trust executed to him by the défendants, J. II. Hyatt 
and J. Willis, on the fifth day of November, 1884, conveying to him, 
as trustée for the benelit of ail the creditors of the firm of J. E. Hy- 
att & Co., the stock of goods and merchandise previously mortgaged 
to M. H. Love on the ninth of October, 1884. In this deed of trust 
the grantors expressly reserved their rights to claim $500 each as 
their légal personal property exemptions, and hâve iiled their pétition 
in this cause to hâve the same duly laid off and allotted to them. 

Af ter careful considération of the briefs and arguments of counsel, 
and the évidence filed, I am of opinion that the petitioners Tucker, 
Smith & Co. are entitled to be heard as interpleaders under the Code 
of this state, as they hâve a légal interest in the due administration 
of the fund in controversy in the hands of the court. 

The gênerai policy of the Code System in this state aims to adjust 
in one action, when practicable, ail conflicting claims to the same 
property; and I think that this same policy can be carried out in an 
action at law in this court in disposing of funds in the hands of the 
court where no purely équitable élément is involved. Sims v. Goettle, 
82 N. C. 268; Van Norden v. Morton, 99 U. S. 378. 

The petitioners, as creditors, commenced a civil action în this court 
to recover a debt due them by défendants, and upon sufficient affida- 
vit the provisional remedy of attachment was duly issued and placed 
in the hands of the marshal, who had the property of défendants in 
possession under the attachment of the plaintiffs. As a gênerai rule, 
a marshal who bas served one attachment may receive and levy a sub- 
séquent attachment on the property in his possession, and the right 
of priority among creditors in having satisfaction of their debts dé- 
pends upon priority of levy and not upon priority of judgment. Such 
proceedings cannot be adopted when the subséquent attachment is in 
the hands of a différent officer, or issues from the court of another ju- 
risdiction. Peck v. Jenness, 7 How. 612. 

The fact that a receiver had been appointed with spécial and lim- 
ited power to exécute the judgment in this case before the levy of the 
attachment of petitioners does not necessarily avoid the levy and 
prevent the court from waiving the apparent contempt and recog- 
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nizing as valid such irregular proceeding. The petitioners were not 
asserting an adverse right to the plaintiffs, but were seeking a sim- 
ilar remedy in the same court. 

The possession of the property was in no way disturbed, andthere 
was no hostile interférence with the proceedings in the pending cause. 
To constitute a contempt of court in such cases there must be some 
interférence with or résistance to the possession of the officer of the 
court. If a suit is commenced against a regular receiver appointed 
by a court of equity, without leave of the court, such proceeding is 
usually regarded as a contempt, as it is the duty of a court of equity 
to protect euch officer from the annoyance and embarrassment of 
litigation instituted by third persons in the saine court or in another 
juiïsdiction ; but a receiver may waive his privilège of protection, and 
appear and plead. 

The app jintment of the receiver in this case was not necessary to 
secure the rights of the plaintifs, as they could hâve had speedy satis- 
faction of their judgment by the ordinary process of exécution. The 
exécution was issued to préserve the lien, but the sale was ordered to 
be made by an officer specially appointed by the court with the assent 
of the parties. This proceeding was unusual and informai, but not 
irregular from a want of power in the court. The order appointing 
the receiver did not clothe him with the usual powers and rights of 
a receiver appointed by a court of equity in a creditors' bill, or by a 
court of this state in supplemental proceedings under the Code. He 
was only directed to sell the property in the hands of the court, and 
satisfy the judgment of plaintiffs, and hold balance of proceeds sub- 
ject to further order. This course of procédure was adopted for the 
purposeof promoting the ends of justice, and protecting the rights of 
ail parties interested in the property in the custody of the law. 

The matter of the appointment of a receiver pendente lite to take 
charge of property in litigation until the rights of adverse elaimants 
are determined is a subject for the jurisdietion of a court of equity, 
and such power is not usually exercised unless there is some dispute 
as to the title of the property, and it is in danger of being wasted or 
destroyed while in possession of one of the elaimants. The title of 
the property is not transferred to the receiver, but he only holds it as 
a custodian of the court until the rightful owner is ascertained. Battlc 
v. Davis, 66 N. C. 252. He is not strictly a trustée, as he has not the 
légal title, and has assumed the performance of no express or definite 
trusts. He only obeys the orders and directions of the court which 
he represents, in holding property. When there are adversary rights 
to be determined, an indiffèrent person between the elaimants ought 
to be appointed receiver, as he is to hold the property for the benefit 
of such party as may establish his right. 

In this state the appointment of receivers is regulated by statute, 
and the authority is vested in courts which can exercise légal and 
équitable jurisdietion in the same action. In the fédéral courts the 
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two Systems of law and equity jurisdiction are separate and distinct, 
and légal and équitable remédies for ascertaining and establishing 
rights cannot be blended in the same action. Under the Code of this 
state (Bection 379) the superior courts are empowered to appoint re- 
ceivers, "after judgment, to carry the judgment into effect." This 
provision seems to contemplate a proceeding in exécution which the 
court may adopt when rnore effectuai and bénéficiai than the ordi- 
nary process of law. I think that such a proceeding can be adopted 
by this court in an action at law as to property in its possession. It 
is a mère matter of procédure in exécution, and does not involve the 
détermination of any équitable right. Under the libéral and remédiai 
provisions of section 916 of the Eevised Statutes, a plaintiff who has 
obtained a judgment in an action at law in a fédéral court of this 
state may hâve the benefit of any remedy, by exécution or otherwise, 
which is afforded to a judgment plaintiff in the courts of this Btate. 
Ex parte Boyd, 105 U. S. 647; Fink v. O'Neil, 106 U. S. 272; S. C. 
1 Sup. Ct. Eep. 325. 

By the above provision and other législative enactments congress 
has clearly manifested a wise and enlightened purpose of bringing 
about, as near as may be, judicial harmony, convenience, and uni- 
formity in the practice, procédure, and remédies in actions at law in 
the fédéral and state courts of the same locality. But, independent 
of the provisions of the above-named statute, I am of opinion that 
there is an inhérent power in a court of law as well as a court of 
equity over its own process, and in the disposition of property in 
custody of the law, so as to prevent serious injury to the parties in- 
terested in such property, and to afford jusfc and adéquate relief. 
Krippendorfy. Hyde, 110 U. S. 276; S. C. 4 Sup. Ct. Eep. 27. 

By référence to the case of Rogers v. Odom, 86 N. C. 432, and the 
cases cited, it will appear that the courts of this state, in the exercise 
of their protective jurisdiction, may commit to the keeping and man- 
agement of their clerks, or other appointed officer, funds brought into 
the actual custody of the court, and may impose on such appointée 
the duty of selling property and collecting the proceeds under the di- 
rection of the court without investing such officer with the usual pow- 
ers and rights of a receiver in equity. 

It was insisted by the counsel of petitioners that the deed of trust 
to G. H. Smathers, dated November 5, 1884, is void, for the reason 
that at the time of its exécution the property attempted to be con- 
veyed was in custodia legis by virtue of the attachment of the plain- 
tifs, and could not be rightfully interfered with in any way by the 
owners. 

To this proposition the trustée replied that the owners had a right to 
convey their interest subject to the lien of said attachment, and in- 
sisted that the levy of the attachment of the défendants, made after 
the appointment of a receiver, was invalid and a contempt of court, 
as the receiver's rights of possession, and actual possession, in con- 
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templation of law, comraenced from the date of appointaient. A 
■warrant of attachaient under the Code of this state is not an original 
process to bring parties into court, but is a provisional remedy, and 
is always anciilary to a civil action commenced by summons. Branch 
v. Frank, 81 N. C.180. The possession of property taken by the sher- 
ifï under the attachaient créâtes a lien in favor of the attaching cred- 
itor, and the property is held as a security for the satisfaction of any 
judgment which may be recovered in the action against défendant. 

The attached property is in custodia legis, but the title of défend- 
ant is not divested until seizure and sale under exécution. The court 
will not allow the possession of the sheriff to be disturbed, but the 
défendant can convey his interest in the property subject to the ex- 
isting lien. Murchison v. White, 8 Ired. Law, 52. In the case of an 
exécution levied upon personal property the seizure by the Bheriff of 
the property, if of sufficient value, is a prima facie satisfaction of the 
judgment, and the défendant loses the property, and it vests in the 
sheriff for the spécial purpose of satisfying the debt. If the sheriff 
seizes more property than is necessary to satisfy the exécution debt, 
then the title to the excess of such property remains in the défend- 
ant, and he has an interest capable of being sold and conveyed. Alex- 
ander v. Springs, 5 Ired. Law, 475. 

In the case before the court the marshal attached property largëly 
in exeess of the debt claimed by plaintifs. The défendants had a 
clear right to exécute a bonafide deed of trust conveying their interest 
in such property subject to the attachaient lien. 

We will now proceed to consider the questions as to what interest 
was conveyed by said deed in trust, and was such deed fraudulent. 
The grantors had, on the ninth day of October, 1884, mortgaged ail 
their stock of goods and merchandise to M. H. Love. This transac- 
tion was the foundation of the attachaient proceedings in this case, 
and also of the attachaient of the petitioners. The court was satisfied, 
from the facts and circumstances appearing in affidavits, that the 
mortgagors executed the mortgage with the fraudulent intent of hin- 
dering and delaying creditors, but there was no évidence that the 
mortgagee concurred in this fraudulent intent, and the mortgage would 
hâve been declared valid if it had not, on its face, been fraudulent 
in law. The mortgage is void as to creditors, but it is valid as between 
the parties. The mortgagors, therefore, only had an equity of ré- 
demption in the stock of goods mortgaged, and such was the extent 
of the interest conveyed by them to the trustée, G. H. Smathers, on 
the fifth of November, 1884. As to said trustée, the mortgagee, Love, 
had a right to said goods or their proceeds to the value of $427, and 
was entitled to said amount against the claim of the défendant grantors 
for their personal property exemptions. The deedof trust to George 
H. Smathers is not upon its face void at law, and there are no facts 
\ and circumstances set forth in the deed which give rise to légal pre- 
' sumptions of fraud. The deed was duly registered on the day after 
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its exécution, and it îs not assailed in the affidavit which was made by 
the agent of petitioners as the ground of their qttachment. In an 
action at law, where the fraudulent intent of the maker of a deed is 
involved, this question may be considered upon affidavits, and be 
passed upon by the court upon a motion to dissolve an attachment 
and restore the goods to the possession of the grantee; but when the 
ri.ght and title of the claimant are to be fmally decided, the question 
:)f fraudulent intent must be determined by a jury. 

It was further insisted by the petitioners that the trustée, George H. 
Sruathers, by assuming the duties of a receiver, waived his rights 
under the deed of trust, and is estopped from making claim to the 
fund in court. The acceptance of the limited receivership by the 
trustée, for the purpose of selling the property for the benefit of ail 
parties interested, was in no way inconsistent with his claim of title, 
or in conflict with his powers and duties as trustée. This deed of 
trust was duly registered, and was constructive notice to ail adverse 
claimants. No title was conferred upon him by the order of appoint- 
ment as receiver. There was no necessity for his asserting title 
when he assumed the duty of selling the property under the direction 
of the court. There was no improvidence on the part of the court 
in appointing the trustée, as he had the légal title, and was directly 
interested in selling to the best advantage of ail the creditors, and 
he was not claiming adversely to the plaintiffs in the pending action. 
Levenson v. Elson, 88 N. C. 182. At that time the petitioners had 
no lien, and they were in no way deceived, misled, or defrauded of 
any right in dealing with the property. The doctrine of estoppel, 
when applied, always présupposes error on one side, and falsehood or 
fraud on the other, which has resulted in injustice or wrong to the 
party deceived or misled in dealing with the property involved. The 
doctrine is available only for protection, and cannot be used as a 
weapon of assault. Dickerson v. Colgrove, 100 U. S. 578. In this 
case none of the principles of either légal or équitable estoppel can 
be applied. The petitioners had constructive notice of the order ap- 
pointing the receiver, and of the registered deed of trust, and they 
hâve acquired ail the rights to. which they are legally entitled by the 
levy of their attachment. 

The petitioners further insisted that personal property exemptions 
ought not to be allowed to the défendants, Hyatt and Willis, out of 
the proceeds of goods and merchandise which they had obtained from 
their creditors by gross misrepresentations, falsehood, and fraud, when 
there are solvent notes and accounts in the hands of their trustée, 
and while there are other means in their possession and enjoyment 
which ought to be applied to the payment of their debts. 

The petitioners, in their allégations and affidavits, présent many 
strong circumstances of fraud and falsehood, and the défendants hâve 
filed several counter-affidavits in explanation and défense; but, in 
the view which I hâve taken of the matter, it is unnecessary for me 
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to express any decîded opinion as to the prépondérance of the con- 
flicting évidence. In this proceeding I can only dispose of the prop- 
erty in the hands of the court, in accordance with the légal rights of 
the contending parties. The trustée, Smathers, by the deed of trust, 
acquired the equity of rédemption, which the grantors had, under the 
mortgage, made to M. H. Love. The rnortgage is valid as between 
the parties, and, as against the mortgagors and their trustée, Love 
had a right to claim property to the amount of $427. Under the 
fraudulent mortgage Love cannot claim this amount against the pe- 
titioners, who are creditors, and hâve acquired a lien by virtue of 
the levy of their attachaient. If the défendants were allowed this' 
amount as their personal property exemptions, Love could recover 
the same from them, and thus he would obtain the benefit of the 
fraudulent mortgage, as against creditors. I am therefore of opin-' 
ion that the petitioners are entitled to an order of the court for the 
payment of $427 out of the funds in dispute. 

The défendants, Hyatt and Willis, are not entitled to the balance 
of the fund, as they hâve conveyed ail their interest to George H- 
Smathers, trustée, and they must look to him for the allotment of their 
exemptions. Norman v. Craft, 90 N. C. 211. 

From the évidence filed it appears that the trustée has in his hands 
$800 in solvent notes and accounts which belonged to the firm of J. 
E. Hyatt & Co., and this amount, when added to the amount received 
from this court as balance of proceeds of property sold by the re- 
ceiver, will be sufficient for personal property exemptions. ' 

I will not détermine the rights of the mortgagor, Love, as against 
the défendant mortgagees, but I am strongly inclined to the opinion 
that they will not be entitled to any exemptions out of the proceeds 
of the goods embraced in the mortgage until the mortgage debts are 
paid. 

The suprême court of this state, in several décisions, has established 
the doctrine that the personal property exemptions of an insolvent 
debtor cannot be reached by an attachaient or exécution, and his 
right to such exemptions is not forfeited by the fraudulent convey- 
ance of his property. Commissioners v. Riley, 75 N. C. 144 ; Qaster 
y. Hardie, Id. 460. 

The humane and beneficent provisions of the constitution and laws 
of this state as to exemptions were intended to privent an insolvent 
debtor and his fainily from being reduced to a condition of absolute pov- 
erty, and deprived of the ordinary comforts of life. This right is given 
to honest debtors, and also to those debtors who hâve attempted to de- 
fraud their creditors. Before a dishone3t debtor can be legally entitled 
to exemptions, ail of his property must be available to creditors, and 
the debtor must not retain any of the fruits of his fraud, or remain 
in the enjoyment of any of his property except his exemptions. If 
any of his property remains in his hands unappropriated to creditors, 
or be by him put out of their reach by any fraudulent device or ar- 
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rangement, tnen such' property, to the extent of its value, will be re- 
gardée! by the law as a satisfaction of his claims for exemptions. Bruff 
v. Siern, 81 N. C. 183. 

The affidavits filed by the petitioners tend strongly to show that 
the défendants, Hyatt and Willis, used a considérable amount of the 
proceeds of their mercantile business in building and f urnishing hand- 
some houses belonging to their wives, and are now in the possession 
and enjoyment of such property. With this matter I hâve nothing 
to do in this proceeding. It may be that creditors, by filing a bill in 
equity against the trustée and défendants, may be able to make ail 
the property of défendants, except their legitimate exemptions, avail- 
able in the satisfaction of debts. Courts of equity hâve ample powers 
and f acilities for investigating, adjusting, and determining such mat- 
ters, and affording adéquate relief. 

Let an order be draw in conformity with this opinion, directing tha 
disposition of the funds in controversy. 



English v. Chicago, M. & St. P. Ey. Co. 1 
(Circuit Court, D. Minnesota. September 11, 1885.) 

1. Master and Servant— Dangerous Work Outside of Regulab Emplot- 

MBNT — LlABILITY OP MASTER FOR InJUBY TO SERVANT — KNOWLEDGE OF 

Dangkr. 

Where a master commanda a servant to go outside of his regular employ- 
ment to do a work which is attended with spécial danger, and the servant, in 
response to the spécifie commanda of his master, gnes and does the work in the 
way and at the time directed. the fact that the servant knew it was dangerous 
does not exonerate the master from responsibility, or make the servant guilty 
of contributory négligence, unless the character of the danger be so patent and 
so extrême that no one but a foolhardy, reckless man would attempt it. 

2. Samb — Contributory Négligence— Discrétion as to Time and Manner of 

Doing Work. 

Where a servant lias equal means of knowing the danger, so that the master 
and servant stand equal in that respect, and the servant is not speciflcally corn- 
manded as to the time and manner in which the work may be done, but is told 
to do a particular tuing, and has such discrétion that lie can hâve some con- 
trol over the meahs, tirae, and manner of doing the work, then, unless he does 
it in a way and with the means which will be sal'est, he is guilty of contributory 
négligence. 

Motion for New Trial. 

Thomas Wilson, for plaintiff. 

W. Gale and Bigelow, Flandrau é Squires, for défendant. 

Bkewek, J. This case was tried before Judge Nelson and a jury, 
and a motion is made for a new trial, and was argued before both 
Judge Nelson and myself. I always bave a little hésitation in hear- 

1 Reported by. Robertson Howard, Esq., of the St. Paul bar. 
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ing a motion for a new trial of a case which has been tried before some 
other judge, for the reason that I think no one but the trial judge can 
really fully understand the mérita of the case as developed by the wit- 
nesses. He has an opportunity which no other judge can hâve to 
détermine whether upon the whole case substantial justice has been 
done, and the mère testimony in the record, when read, does not make 
the impression that testimony falling from the lips of living and prés- 
ent witnesses does; and if Judge Nelson and myself had not agreed in 
the conclusion which he asked me to announce, I should hâve hesi- 
tated a good deal about passing an opinion on this case ; but after 
talking the case over, and reading the testimony as transcribed by 
the stenographer, and also in the lighfc of his personal recollection, 
we hâve corne to the following conclusion, which I am requested to an- 
nounce : 

Briefly, the f acts are thèse : The intestate, Mr. English, was em- 
ployed as a car-repairer by the défendant. On the day of the acci- 
dent he was sent by his foreman, Mr. Goodman, to go to a water-tank 
and repair it. That water-tank stood upon standards 11 or 12 feet 
in height. At the summit of thèse standards, and at the base of the 
tank, there was a deck, octagonal in shape, encircling the bottom of 
the tank, sloping slightly from the tank, so that water would pass off. 
There was some little dispute as to the amount of deflection, perhaps 
three-fourths of an inch to one and one-half inches to the foot. The 
deck was in the narrowest place about 21 inches wide, and at the 
octagonal points a little wider than that, — about 30 inches. The work 
to be done required the workman to go outside the tank and let the 
water off, and then get inside and fix a valve, which was done by re- 
placing a boit and screwing on a nut. The water was taken out of 
the tank by four holes, closed by plugs, — two on each side. They 
were reached by walking around on this narrow deck. 

There is a dispute in the évidence as to whether the deceased, Mr. 
English, was employed to do that work. It is very évident from the 
testimony this was not within the ordinary work of a car-repairer. 
There is testimony that when Mr. Goodman, the foreman, first em- 
ployed intestate it was with the understanding that this was part 
of the work he had to do. But as the jury, by their verdict, seem 
to hâve found against that testimony, that may be laid outside of 
the case, and it must be assumed that this was not part of his busi- 
ness, arid that he was sent by that foreman to do a work outside his 
regular business, and one of danger. You can easily understand 
that where there is a little deck or shelf along the base of a water- 
tank, sloping outwards, in the narrowest place 21 inches, and in the 
widest place two feet five or six inches, with no railing round the 
body of the tank to hold on by, and with nothing to support a man 
in case he lost his balance, at any time of the year it would hâve 
been a proceeding of some risk to walk round on that shelf and drive 
thèse plugs in, and a work of especial risk in the winter-time, for this 
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•was in December, when a man might expect that there would be ice 
or snow on this sloping deck, which, of course, made it the more dan- 
gerous. If a man slipped there was nothing for him to hold on to. 
I do not think it needs any words to show that such a tank so cir- 
cumstanced, with such a deck upon which to work, without any means 
of support or protection, was a dangerous place. And when the Com- 
pany called upon the deceased to goonto that place and fix that tank, 
it sent him into a position of danger. As the testimony shows, the 
deceased and a man by the name of McCarty were notified, in the 
morning, to go and make thèse repairs as soon as a certain train 
passed at 11:50. They went, knocked the plugs out so as to let the 
water flow out of the tank, and then went to dinner, and the water 
ilowed out while they were gone. Af ter dinner they went back. First 
they went inside and fixed the valve ; then one of them went one side of 
the, tank to put in two plugs, and the other on the other side to put in 
the two other plugs. There was ice on the deck where the deceased 
went, and he stepped on it, slipped, fell to the ground, and was killed. 

The company was négligent, as I said, and there is no question but 
it was grossly négligent. It would hâve been a very simple thing to 
hâve pat an iron rail on the outside of that tank, which a man might 
hold on to, and the company ought to hâve put it on. 

But the question, and the only substantial question in the case, as 
counsel well say, is whether the deceased was guilty of contributory 
négligence. I take it the law, as stated by counsel for the plaintiff, 
is supported by many authorities, and is correct, that where a mas- 
ter commands a servant to go outside of his regular employaient to 
do a work whiclï is attended with spécial danger, and the servant, in 
response to the spécifie commands of his master, goes and does the 
work in the way and at the time directed, the fact that the servant 
knew it was dangerous does not exonerate the master from responsi- 
bility, or make the servant guilty of contributory négligence, unless 
the character of the danger be so patent and so extrême that no one 
but a foolhardy, reckless man would atteinpt it. For instance, where 
an engineer was told to take his engine in advance of a regular train 
over a track which he knew to be dangerous, and to keep out of the 
way of a coming train, and the engineer did so, and was killed, the 
fact that he knew the track was dangerous was held not to be such a 
fact as would render him guilty of contributory négligence. He had 
a spécifie command to take his engine and get to a certain point in 
advance of a following train. He had one of two alternatives : to 
obey the order, or leave the road. And, as the court say, it is not 
right that a burden should be cast on the employé, either to say 
"I will not do the work, but quit the service," or else be adjudged 
guilty of contributory négligence should an accident happen. But 
that rule hastwoor three limitations.one of which, we think, is appli- 
cable to this case, and is this : that where a servant has equal means 
of knowing the danger, so that the master and servant stand equal in 
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that respect, and the servant is not speeifically commanded as to the 
time and manner in which the work may be done, but is told to do a 
particular thing, and bas sueh discrétion that he can hâve some con- 
trol over the means, time, and manner of doing the work, then, unless 
he does it in a way and with the means which will be safest, he is 
guilty of contributory négligence. Thus, take an illustration from 
the case which I hâve just cited, where the engineer was told to run 
his engine over the track and to keep out of the way of a following 
train. He had no alternative but to run his engine at such a speed 
as would keep it out of the way of this train. But suppose he was 
told to take his engine and run it to sùch a place over a track which 
both parties knew to be dangerous, and the time at which he was to 
reach his destination was not specified, so that the rate of speed was 
reasonably within his control, and he, instead of going five miles an 
hour, which would be safe, goes at 30 miles an hour, which is unsafe, 
.and on the trip he is injured, he cannot say, "I was told to make that 
trip, and although I went at that rapid speed I am not guilty of con- 
tributory négligence." Wherever he has within his control the man- 
ner of doing a thing, and the time of doing it, and the means of secur- 
ing Bafety, he cannot do it in the quickest time and in the shortest 
manner, and neglect ail means of security to himself. If he does so, 
he elects to take the risk. 

Now, in this case, perhaps, the testimony is not very full upon that 
matter. The testimony of Mr. Goodman, the foreman, is that he told 
intestate to go and fix the tank, and he went and took the plugs out 
before dinner, and then after dinner went to fix the tank. When the 
foreman came to the tank the valve had been fixed, and the men were 
starting round on the deck to put in the plugs; and the first he saw 
of deceased he was picking the ice off with his hammer, and he called 
to him. Now, if the master or foreman had been standing there, and, 
as he came out of the tank and started to walk on that side, had said, 
"Don't wait to take the ice off," — specifically commanded him to 
walk around on the deck without securing a ladder, or picking the ice 
off, or taking any other précaution for his safety, — it might be said 
that deceased was commanded to do that act in a spécifie way, with 
no discrétion. But as Mr. Goodman says he did not corne back until 
15 or 16 minutes aftôr dinner, it seemsthat English had had time to 
take précautions about doing this work. It does not appear from the 
testimony as to whether a ladder could or could not hâve been ob- 
tained; but he might hâve taken time to do something; he might 
hâve driven in some nails for his protection, or used other methods 
which would hâve afforded him protection. The testimony is silent 
upon this point, but it appears that there was no spécifie direction; 
nor was English commanded to do this in a specified way in a spec- 
ified time. It is very clear from the testimony that he might hâve 
taken a good many précautions to protect himself, without infringing 
upon the commands which were given to him; but, instead of that. 
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he walked round, stood on a slippery place, and fell. Under thèse 
circumstances, can it be said that he was not guilty of contributory 
négligence ? There is nothing to show that there was any stress laid 
upon"him to do it within a particular time, or to do it in a particular 
way. There is nothing to show that lie did not hâve within his power 
the means to protect himself as against the risk from this employaient. 
He chose to take the risk, and did not seek to avail himself of the 
means which are open to evary one ; and it can hardly be said that he 
was free from responsibility. It is true that McCarty says, in a gên- 
erai way, that he was ordered to do that work ; but he does not specify, 
as we understand the testimohy, time or circumstances. 

Then the court — properly, I think — instructed the jury that if the 
danger was equally known to both parties, — perhaps the limitation 
which I hâve suggested ought to be attached to it, — it could not be 
said that he was free from contributory négligence. This is one of 
the dangers whose existence and extent every one haB equal capacity 
for determining. A slippery wall with ice on it, with no support, — 
you do not require to hâve any technical knowledge, or to be skilled 
in machinery, or to be learned in the law, to know that there is dan- 
ger in walking thereon. When I walk on a shelving place I know it 
is dangerous, and if there is ice on it there is more danger, and if 
there is nothing to hold on by that makes it still more dangerous. 
Every one knows that. It is not as though the master had Bent the 
servant among some machinery of whose danger only m ..t nie may 
hâve full knowledge. 

The motion for a new triai will be granted. 



In re Snyder. 

(Oireuit Court, E. D. Tennessee. 1885.) 

A.ttot!Ney at Law— Disbarmekt— Abducting Inbane Person— Frattddxéntly 
Obtaining Monet. 

A. weak-minded man, Jaboring under the hallucination that he had commit- 
ted a crime, fled to Tennessee, and there concealed himself, but was discovered 
by certain détectives and offleers, who, supposing he was in fact a criminal, 
had him arrested and committed to jail in the hope of obtaining a reward. 
They took an attorney at law into their confidence, and, acting with him, and 
under his adviee, after learning that the supposed criminal was in fact inno- 
cent, procured his release fraùdulently, and by preparing false and illégal 
pâpers, and after receiving and dividing large sums of money sent to theirpris- 
oner by relatives, carried him in disguise to New York and shipped him to 
Liverpool, where he was found by his relatives and brought home. Held, that 
this conduct on the part of the attorney was sufficient to justifyingstrikinghis 
name from the roll of attorneys, and disbarring him from practice. 

Proceeding to Disbar Attorney. 

Mr. Snyder, (assisted by Moses Clift,) pro se.- 
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Baxtee, J. On the trial of a civil suit of Geo. H. Thomas y f The 
Respondent and others, had in this court at its October term, 1884, 
the following extraordinary testimony vas elicited: The plaintiff, 
Thomas, was an educated weakling. He had lived for a while just 
prior to his arrest, as hereinafter shown, in southeastern Missouri, 
where he was involved in a good deal of troublesome civil litigation, 
and to escape therefrom he fled to and took refuge with a friend at 
Bartow, Florida. From this place he wandered aimlessly to Chatta- 
nooga. Hère he took lodging under an assumed name with an ob- 
scure family in the suburbs of the city. He was guilty of no criminal 
offense against the laws of Missouri, or any other sovereignty, but he 
was controlled by an unfounded and vague appréhension that his ad- 
versaries in Missouri would combine and charge him with some crime 
as a pretext for his arrest and extradition to enable them to bring other 
suits against him in that jurisdiction. Under this hallucination he 
contemplated flight to South America. While irupelled by thèse fears, 
he wrote letters and tore them into pièces and scattered the frag- 
ments around his room. This singular and suspicious conduct at- 
tracted the attention of the city police, who gathered up the scattered 
fragments of his writings, and from them concluded that he had com- 
mitted some grave criminal offense in Missouri from which he was 
endeavoring to escape. 'The policemen took Snyder, who is an at- 
torney at law, into their confidence. After consultation theynot un- 
naturally reached the conclusion that he was a fugitive from justice, 
for whom there was probably a reward offered. In this belief , which 
I hâve no doubt they honestly entertained, they determined to arrest 
him. A warrant was then obtained charging him with being "a fu- 
gitive from justice." It did not impute the commission of any spé- 
cifie crime, or allège any venue, and was consequently without au- 
thority of law. Nevertheleas Thomas was arrested under it, and taken 
to the county jail for incarcération; but the sheriff, who is ex officio 
jailer of the county, declined to receive and detain him as a prisoner 
without a formai mittimus. Thereupon Sloop, a policeman who had 
been an active participant in making the arrest, and who then had 
him in custody, acting under Snyder's advice, applied to the justice 
who had issued the warrant for his arrest, told him in Thomas' ab- 
sence that Thomas waived an examination, and upon this false repré- 
sentation, and without further inquiry, the justice issued a paper in 
thèse words: 

" State of Tennessee v. Geo. H. Thomas, alias Parkhurst, Judgment that 
the défendant in this case waived examination through H. L. Sloop, offleer, 
and was committed to wait further action of the court. 

"G. M. Shekwood, J. P." 

This paper, vicious upon its face, quieted the sheriff's scruples, 
and he consented to receive and hold Thomas as a prisoner. After 
taking the usnal precautionary measures for bis safe détention, in- 
cluding the taking of $200 in money, which Thomas had on his 
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person, he committed him to one of the cells of the jail. Many rep- 
rehensible things were said and done in connection with Thomas' 
imprisonment which need not be enumerated hère. It is sufficient, 
for the purposes of this case, to say that Snyder, who was jointly in- 
terested with the officers in the arrest in the hope of getting a re- 
ward therefor, became satiBfied that Thomas was a weak-minded and 
partially demented créature; that he was innocent of any crime ; that 
he was well connected, and could probably obtain advances from his 
relatives ; and that the only hope of realizing any rémunération for 
his labor expended in connection with Thomas' arrest and impris- 
onment was to gain the confidence of Thomas and assume the office 
of his légal adviser. To effect this end'he began and continued to 
play upon and intensify the prisoner's fears. He told him that one 
David Hughes, of Bartow, Florida, said that he "was wanted both 
in Florida and Missouri," and folio wed this fabrication with a long 
list of interrogatories and intimations, which were intended and cal- 
culated to intensify Thomas' appréhensions. Thus alarmed, Thomas 
éxpressed a wish to consult an attorney. To this request the sheriff 
said, in Snyder's présence; "It is of no use for you to apply for a writ 
of habeas corpus, for the hearing of the matter can be adjourned from 
day to day, and you will simply waste what money you hâve." At 
this juncture, Sloop, one of the interested policemen, demanded the 
key to Thomas' trunk, which the latter gave him, and the parties left 
him for a wbile to nurse his delusion alone. But subsequently Sny- 
der returned to his cell, and told Thomas that "he had read the let- 
ters found in the prisoner's trunk, and was convinced that he was 
more sïnned against than sinning; that there was a description of him 
published in the National Détectives' Gazette, coupled with an offer of 
$500 reward for his capture ; that he (Snyder) was not interested in 
the Missouri parties who wanted the prisoner, but would get his money 
if the prisoner was delivered to them; that the sheriff was going, in a 
fewdays, to Missouri, on other business, wherehe could getfull infor- 
mation, but if the prisoner could get $500, and give it to him, (Sny- 
der,) he would arrange with the officers, and take him out of jail, under 
the pretext of taking him to Missouri, and would, as soon as they got 
out of Tennessee, turn him loose, and report that he had been taken 
back to Missouri, or, if the prisoner preferred to leave the country, he 
would go with and procure a passport for him ; that he was an attorney, 
as well as a détective, and could act as an attorney for the prisoner; 
that he was on intimate terms with the officers of the jail, and would 
therefore be allowed more liberties than were accorded to other at- 
torneys; that the officers of the jail expected to get a part of the re- 
ward offered for his appréhension, and would be on the watch ; but 
that something would occur to enable Thomas to get off in such a 
way as that they (the jail officers) would lose their share of the re- 
ward, as they were not as suspiciousof him (Snyder) as they were of 
others." 
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Thèse suggestions produced the resuit they were intended to seeure. 
Thomas accepted them aB the best and surest method of escaping 
from the embarrassments which, in his diseased imagination, were 
impending over him, and retained Snyder as his attorney, and there- 
after implicitly adopted and followed his counsel, without, as far as I 
can see, the slightest misgiving of its wisdom or fidelity. On appli- 
cation by Thomas, he was furnished by an uncle in Ohio with $200, 
and by an aunt in Connecticut with $700 more. Thèse remittances 
passed through Snyder's hands. His friend in Florida sent by one 
Humphries, a spécial messenger, the further sum of $800, but, in 
conséquence of the facts to be hereinafter stated, this last remittance 
was not delivered either to Thomas or Snyder. The messenger in- 
trusted with said last-mentioned sum was a young lawyer from Flor- 
ida chargea with the responsibility of inquiring into the nature of 
the accusation against Thomas, ascertaining the facts, and taking 
such steps as he might, in his judgment, deem necessary and proper 
for his release. On his arrivai at Chattanooga he promptly reported 
to the deputy-sheriff, who, in the absence of the sheriff, had the eus- 
tody and control of the county jail and the prisoners in it, told him 
who he was and the object of his visit, and requested permission to 
see and confer with Thomas. But this request was denied, except 
on the condition that Snyder should be présent and hear what was 
said. Being unable otherwise to get access to Thomas, Humphries 
yielded to the condition imposed, and held a short and hurried con- 
versation with Thomas in Snyder's présence. During the interview 
Snyder proposed that a Mr. Blount, a friend of Humphries and a 
stranger in Chattanooga, should "personate an officer from Missouri 
and prétend that he had corne for Thomas, and that he (Snyder) 
would get up a pretended réquisition from the governor of Missouri, 
and get a country justice of the peace to order Thomas turned over to 
Blount," and in this way "get Thomas out of jail and turn him loose." 
Humphries declined to adopt the proposed scheme, and withdrew 
from the jail. After returning to the hôtel and consulting with his 
friend Blount, Humphries determined to retain a firm of résident 
lawyers to assist him in the matter. But they, too, were, after re- 
peated efforts, unable to get access to Thomas, and, as a dernier res- 
sort, proceeded to apply for a writ of habens corpus, with a view of 
having a judicial inquiry into the cause of Thomas' détention. But, 
as well before as while they were engaged in procuring the writ, Snyder 
was actively engaged in preparing Thomas to co-operate with him in 
the audacious plans which he had conceived to defeat the proposed 
inquiry. Among other things tending to this resuit, he asked Thomas 
"if he was known in Cincinnati," and then told him "that there was a 
détective from Cincinnati in Chattanooga, who claimed that he had 
corne for the purpose of taking him to Missouri," and "professed to 
hâve a réquisition for that purpose ; that said détective was working 
in conjunction with Officer Doty of the Chattanooga force; and that 
v.24F,no.l6— 58 
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Doty and the Cincinnati détective were probably planning to get hold of 
him." This was ail pure fabrication. Snyder then advised Thomas 
"that he had better waive, in writing, a formai réquisition," so as 
"to put himself in shape to get off on short notice as soon as his 
money (requested by him from his friends) should arrive." To this 
Thomas assented. Snyder then prepared a paper in thèse words: 

"Having been arrested in this city upon the charge of being a fugitive 
from justice, and being held under bond until a réquisition can be obtained, 
I hereby agrée to waive the procurement of a réquisition, and freely and vol- 
untarily consent to be removed from the state of Tennessee by C. E. Stanley, 
or any one else designated by him, upon said charge at any time, " — 

— winch Thomas signed. Upon the faith of this paper Sherwood, the 
justice who had committed him to the jail, ordered that Thomas "be 
consigned to the custody of C. E. Stanley, deputy-sherhï, or any person 
to be designated by him, for the purpose of reinoval from the state of 
Tennessee." Stanley niade the following indorsement thereon : "In 
pursnance of the above order of the court, I hâve this day consigned 
the défendant in said case to H. L. Sloop," — and supplemented his 
indorsement by a letter of instruction addressed to his friends and 
the gênerai public, in which he certified — 

"That Geo. H. Thomas has freely and voluntarily waived, in writing, réqui- 
sition and ail formalities; and Geo. M. Sherwood, justice of the peace, hav- 
ing directed rne to convey the said Thomas to Missouri, or to designate some 
one to convey him there, I hâve transferred to Henry Sloop, policeraan, ail 
authority vested in me to so convey him. I hope my friends will assist Mr. 
Sloop to land him safely in Missouri. 

"P. S. If Mr. Thomas, or C. C. Snyder, his attorney, wishes a few days' de- 
lay on the way to Missouri, I would ad vise Mr. Sloop to accède to their wishes, 
provided Mr. Snyder will agrée not to obtain a writ of habeas corpus." 

Snyder was présent when Thomas was discharged from jail and 
turned over to Sloop, and whispered to the prisoner privately, and said, 
"AH that will be done this afternoon will be done in your interest." 
Sloop then directed Thomas "to follow him." The prisoner accord- 
ingly took his hand-bag, and went out, pursuant to respondent's di- 
rections, by a side door, where he found a buggy in waiting, which he 
entered with Sloop. They then went a circuitous route into the coun- 
try,and after driving around for some time came back towards the city, 
stopping in a thicket near a béer garden. While on this ride, Thomas 
asked if the cause of his being taken out of jail was to avoid Doty and 
the Cincinnati détective. Sloop laughed, and said it was. Sloop 
fired a pistol, and told Thomas "to listen for shots in return." Sev- 
eral shots were heard a short distance away, and Sloop responded by 
another discharge of his pistol. In a short time Snyder came up in 
a buggy with James Turner. Thomas then wrote a letter under Sny- 
der's direction to Humphries, in which he informed Humphries that 
he had employed Snyder as his attorney and did not désire any other 
lawyer. Snyder inquired if Thomas had any letters or other writings 
about his person that might serve to identify him. He then intro- 
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duced Turner to Thomas, and directed the Iatter to go with Turner. 
Turner then took Thomas, by unfrequented ways, a few miles into 
Georgia, to the home of one Little. Hère they were again joined by 
Sloop. The three then went to Turner's ; but before arriving there 
they held a consultation as tothe best means of keeping Thomas con- 
cealed. After reaching Turner's, Snyder again appeared and repre- 
sented to Thomas that "he was under a $5,000 bond to produce him 
in court, and that Turner, as his deputy, was, when in charge of him, 
responsible for the same amount, and that it would ruin both if he 
should escape," and that if they "saw any attempt on his part to es- 
cape, he would be shot if it was necessary to prevent his escape." 
Snyder then said to Turner that "he thougnt it would not be neces- 
sary to put irons upon Thomas ; that the Iatter would stay ail right 
in a room, but that if he [Turner] had any fears, to go ahead and put 
irons on him." 

We need not recite ail that occurred. It is sufficient to say that 
Turner, under Snyder's directions, kept Thomas concealed — a part 
of the time in irons — until he was clandestinely removed, as herein- 
after shown. During this détention he was frequently visited by 
Snyder, who, by disingenuous and false représentations, continued 
to play upon his excited imagination, and aggravate his unfounded 
appréhensions, until he consented to part with his beard and don 
female attire as the best means of escaping his imaginary pursuers. 
This policy was persisted in until the remittances requested from 
his uncle and aunt arrived and were satisfactorily divided. Turner 
then, with Snyder's co-operation, took him to New York city, put 
him aboard a vessel, and shipped him to Liverpool, England. The 
job was so adroitly executed as to successfully évade the writ of ha- 
béas corpus, thwart the object contemplated by the counsel who pro- 
cured its issuance, and leave Thomas' friends in utter ignorance of 
his whéreabouts, until, by subséquent inquiries, they traeed him to 
his hiding place in England, and undeceived and persuaded him to 
return and place himself under their guidance and protection. 

Upon thèse facts the rule under considération requiring the re- 
spondent to appear and ehow cause why he should not be disbarred 
and stricken from the roll of attorneys of this court was entered. To 
this rule the respondent has put in an answer. It is prolix and eva- 
sive. Instead of confessing or denying the charge that Thomas was 
manacled, in the manner hereinbefore stated, "with irons," he avers 
that "Thomas never, at any time, stated to him that he had been 
placed in irons." And in like inanûer, instead of confessing or de- 
nying the facts alleged, tending to establish collusion between Sloop 
and himself in the procuration of Thomas' release from prison, and 
his subséquent forcible and clandestine removal to Georgia, he con- 
tents himself with the averments that "when he (Thomas) was re- 
leased from the jail he went away with Sloop and was taken into 
Georgia," and that "he (Snyder) met them on the way, when Thomas 
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indorsed a $200 check which he had received, and gave it to him." 
And to the charge that Thomas had been disguised in female attire, 
he responds, "I learn that Thomas stated on the trial that I and Mr. 
Turner arrangea in his présence to shave him and dress him in female 
attire," and adds that "this statement is wholly false and nntrue." 

It is easy to see that his answer in each of the particulars men- 
tioned is and was intended to be evasive. The averment that 
"Thomas never stated to him that he had been placed in irons" is no 
déniai of the charge that he had been so manacled, any more than 
his answer that Turner and hedid not arrange in Thomas' présence to 
shave and dress him in female attire is a déniai of the charge that 
he was so shaved and disguised. 

Thèse and other similar évasions, and respondent's failure to deny 
other and material and damaging imputations contained in the évi- 
dence epitomized above, authorize the most unfavorable inferences 
fairly deducible therefrom. But the court is under no necessity of 
resorting to inferences- in order to reach a just détermination of the 
question involved. 

It must be kept in mind that the motive prompting the arrest was 
the hope of a pecuniary reward, which, it was supposed, had been of- 
fered for Thomas' appréhension, assumed by the parties to be $500. 
The respondent, on several occasions, in terms more or less explicit, 
suggested that a payment of this amount would conciliate the officers 
making the arrest, and relax their vigilance, and prépare the way to 
his discharge. To this suggestion Thomas replied that "he would 
rather pay the officers the amount of any reward that had been of- 
fered than to be compelled to go where he was wanted;" and that, 
"if possible, he would rather compromise with the officers and hâve 
the prosecution quietly withdrawn." Thereupon the respondent pro- 
posed "if Thomas could get $500 and give it to him, he would arrange 
with the officers, and take him out of jail under the appearance of 
taking him to Missouri, and would, as soon as they got out of Ten- 
nessee, release him ;" and, acting upon the suggestion, the respondent 
proceeded, as he admits in his answer, to see Doty, one of the offi- 
cers, and "told him that he had been employed by Thomas; that he 
did not think that he (Doty) could recover any reward; and gave him 
to understand that he would not lose anything if he did not take too 
much interest in holding Thomas." 

A further illustration of his methods in the défense of criminals is 
found in his proposition to imite with Humphries to induce Blount, a 
stranger in Chattanooga, and a friend of Humphries, "to personate an 
officer from Missouri, and prétend that he had corne for Thomas," and 
that he would, in aid of the fraudulent suggestion, "get a country jus- 
tice of the peace to order Thomas turned over to Blount, who could 
take him away and turn him loose. " 

Thèse and other facts évince the respondent'B groveling concep- 
tions of professional duty, and manifest his unfitness for honorable 
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practice. He not oniy undertook, in hia professional capacity, by the 
use of money, to corrupt the officers who made the arrest, and to in- 
duce another to personate a Missouri officer in order to effect his 
olient's escape, but otïered, in furtherance of his fraudulent sugges- 
tion, to personally commit the crime of forgery. 

This conduct cannot be adequately characterized. A man capable 
of such action is unworthy the confidence of the court, and ought not 
to hâve his opportunities for wrong-doing enlarged by being permit- 
ted to continue to practice as an attorney at law. The respondent 
will therefore be stricken from the roll of attorneys of this court, and 
henceforward debarred the right to practice herein. 

As to right to disbar attorney, see Ex parte Wall, 2 Sup. Ct. Kep. 569, and In re Wall, 
13 Fed. Rep. 814, and note, 820. 



Bush v. United States. 

(Circuit Court, 1). ManaaehusetU. September 15, 1885.) 



Internai, Revenuk — Forfaiture for Violation of Statute — Acts op Agent, 
huw Far Binding on Principal. 

In an information for forfeiture of a distillery for violation of the statute, 
the acts and intenta of the servants or agents of the claimant are to be imputed 
to the principal, in sr> far as that they may work the forfeiture of the property 
nsed for unlawful purposes. 

Appeal from District Court. 

Prentiss Cummings, for plaintiff in error. 

C. Aimy, Jr., Asst. Dist. Atty., for the United States. 

Cakpentee, J. This is a writ of error to the district court for the 
district of Massachusetts to bring up the record of an information 
for the forfeiture of a distillery, and has been heard by Judge Colt 
and myself upon a bill of exceptions and motion in arrest of judg- 
ment, which appear in the record. We are of opinion that a man- 
date be returned directing judgment on the verdict. 

The only exception to which it seems to us necessary to make référ- 
ence arises in the following way. . There was évidence in the case 
from which the jury might bave inferred that the violations of law 
alleged in the information were committed on the premises of the 
claimant, and in the course of the prosecution of his business, by a 
servant or agent of the claimant, but without the personal knowledge 
or consent of the claimant himself. In this state of the proof, the 
learned judge who tried the case instructed the jury, in substance, that 
in an information for forfeiture the acts and intents of the servant or 
figent of the claimant are to be imputed to the principal, in so far as 
that they may work the forfeiture of the property so used for unlaw* 
?ul purposes. 
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Undoubtedly, in a criminal prosecution, this iule would not beap- 
plied; but, considering the scope and intent oî the statute solely as it 
relates to forfeitures, we think the information was supported by 
proof of the unlawful use and of the intent to defraud, whether such 
use and intent were by the claimant personally, or by some person 
acting under his authority and control. This conclusion seerns to us 
to be supported bythe reasoning of the court in Dobbins' Distilleryv. 
U.S., 96 U. S. 395. 

No error. Judgment of district court affirmed. 



The Orsino. 

Eoberts and others v. Gill and others. 

{Ditiriet Oourt, D. Maryland. March 4, 1885.) 

Grain Charter-Party— Construction of Words " Now about Rbadt to Saii. 
m Ballast." 

Merchants in Baltimore, desiring a steamer for an August shipment of grain, 
signed a charter-party, in which it was stipulated that the steamer was " now 
about ready to sail from the United Kingdom, in ballast. " The steamer at the 
date of the charier-party, Friday, August 8th, was in the dry-dock at Shields 
for repairs. She was let out of the dock the next day, and commenced taking 
in ballast, coal, and stores for the voyage. She completed thèse préparations 
on the following Tuesday, when it was diseovcred that some of her valves had 
been misplaced wkile in the dock. This délayer! lier another day, andshesailed 
on Wednesday, 13th. Shearrived in Baltimore one day too late for an August 
shipment of grain, and the charterers refused to load her. IJeld, that the 
steamer was not at the date of the charter-party about ready to sail in ballast, 
and that the charterers had a right to refuse her. 

In Admiralty. 

John H. Thomas and G. Leiper Thomas, for libelants. 

Brown é Brune, for respondents. 

Morris, J. This is a libel against the respondents for refusai to 
load the British steam-ship Orsino, which the libelants, through their 
agents, had chartered to the respondents in the city of Baltimore on 
the eighth day of August, 1884. The charter-party is the usual steam 
grain charter, and describes the Orsino as "now about ready to sail 
from the United Kingdom, in ballast," and agrées that the steamer, 
being tight, staunch, strong, and in every way fitted for the voyage, 
shall, with ail convenient speed, sail and proceed to Baltimore. It 
was provided that should the steamer not be ready for cargo at her 
loading port on or before the thirty-first of August, the charterers 
should hâve the option of canceling; also that they should hâve the 
option of loading the steamer at Newport News, order to be given at 
a port of call. 
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The circumatances attending the negotiation for thé charter of the 
steamer were as follows : Mr. Crawford, a ship-broker of Baltimore, 
had been authorized by Messrs. Austin, Baldwin & Co., ship-brokers 
of New York, and agents for Messrs. Hugh Koberts & Son, of New- 
castle-on-Tyne, the owners of the Orsino, to procure a charter for 
that steamer. Mr. Crawford's final instructions were contained in a 
telegram from New York, dated August 8th, as follows: 

" We repeat offer of Orsino at four, four and a half, cancellation if not ready 
August 31st. She will probably sail Saturday next." 

August 8th was Friday, so that Saturday meant the next day. 
About noon of August 8th, Crawford approached two of the partners 
of the firm of Gill & Fisher, who were at the produce exchange, and, 
handing them this telegram, said, "Hère is an August bout for you." 
Mr. Crawford also stated that the steamer was about ready to sail in 
ballast. Messrs. Gill & Fisher, after consultation, agreed to takethe 
steamer, and said to Crawford, "Go telegraph at once to Austin, Bald- 
win & Co., New York, so that the steamer can get right off." Craw- 
ford replied, "She is not in the port of London," (which had been 
mentioned as her home port;) and the reply was, "Wherever she is, 
hurry her up." On Saturday, the 9th, a charter-party having been 
prepared and forwarded from New York by Austin, Baldwin & Co., it 
was presented by Crawford to Gill & Fisher for signature. It con- 
tained the words "the steamer is now in the United Kingdom;" but 
Gill & Fisher refused to sign it, as it did not sufficiently express the 
position in which the steamer had been represented, and the words, 
"now about ready to sail from the United Kingdom in ballast," were ac- 
cepted as satisfactory. The charter-party, so worded, and dated "Bal- 
timore, August 8, 1884," was signed by Gill & Fisher about 4 o'clock 
p. m. on Saturday, the 9th, and was forwarded to New York, and was 
there signed by Austin, Baldwin & Co., on behalf of the owners. 

In the negotiations nothing had been said about the charterers hav- 
ing the option to load the steamer at Newport News upon giving or- 
ders at a port of call. This clause was in the charter-party prepared 
in New York and tendered to Gill & Fisher, and, as they accepted 
that clause, it became necessary to name the port of call, and at the 
signing of the charter-party they naraed Hampton Roads. It usually 
takes an hour to transmit a cable dispatch from Baltimore to an Eng- 
lish port, and the différence in longitude is about five hours. The 
owners could not, therefore, hâve been advised of the port of call ùntil 
after business hours on Saturday. Jast before the charter-party was 
signed in Baltimore by Gill & Fisher, on the 9th, Crawford received 
from Austin, Baldwin & Co. a telegram in cipher, of which a trans- 
lation is as follows : 

"New York, August 9, 1884. Orsino, where will captain call for ordersl 
SJie will not sail bçfore Tuesday. North Cambria sailing to-day for Break- 
water. Can you induce shipper to allow substitute Cambria for Orsino, as 
it will give us chance on another boatt" 
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Crawford did offer the North Cambria to Gill & Fisher as a substi- 
tute for the Orsino, stating that the North Cambria had sailed that 
day for the Delaware breakwater, but Gill & Fisher declined her as 
being too large for their purpose. Mr. Crawford testifies that he 
thinks he must bave communicated at the same time the information 
contaiued in the telegram that the Orsino would not sail until Tues- 
day; but ail of the partners of Gill & Fisher to whom the communi- 
cation could hâve been made deny that they ever heard of it, and dé- 
clare tbat they would not hâve signed the charter-party if they had 
been so informed. I find the fact to be that they were not so in- 
formed. 

The Orsino did actually sail from the port of Shields on the morn- 
ingof Wednesday, the 13th, and, having prosecuted the voyage with 
speed, she arrived at Hampton Eoads at 8 : 30 a. m. on August 29th. 
Within an hour or two after the ship was at Hampton Eoads, the 
charterers were notified that the Orsino had arrived there and was 
ready for cargo, and was awaiting their orders where to proceed to 
load. Gill & Fisher on the same day replied that they declined to 
accept the steamer, as she had failed to fulfill the charter; that they 
had no orders to give, and held themselves released, and refused to 
load her. They afterwards more definitely stated the particular in 
which she had failed to fulfill the charter-party was that she was not 
at its date "about ready to sail in- ballast," and did not sail in fact 
until the 13th. 

The facts with regard to the situation and préparations for sailing 
which delayed the sailing of the Orsin'o were as follows : Prior to 
the sixth of August, the Orsino had been for 10 weeks lying in the 
port of Shields, about 12 miles below Newcastle-on-Tyne, moored in 
the river. On the eighth of August, when Gill & Fisher agreed to take 
the steamer, she was in the dry-dock at Shields, having gone into 
the dock on the evening of Wednesday, the 6th, to hâve her bottom 
scraped and painted, her sea-valves overhauled, and some rivets put 
into her frame and différent parts of the vessel, as required by 
Lloyd's surveyors. She came out of the dry-doek on Saturday, the 
9th, in the morning, and until Tuesday (12th) was lying at Tyne 
dock, taking in sand ballast, bunker coal, and stores for the voyage. 
She began to load the sand ballast at 4 p. m. on Saturday, the 9th, 
and stopped at 8 p. m. She began again at 7 a. m. on Monday, the 
llth, and finished at 1 p. m. She began to take in coal at midnight 
of Sunday, the lOth, and finished coaling at noon on Tuesday, 
(12th.) She got up steam as soon as she finished coaling, but then 
it was found that the sea-valves to the water-ballast tanks had been 
reversed by the machinists who had overhauled them in the dry-dock, 
and divers had to be sent down to plug the openings in the ship'B 
bottom so that the sea-valves could be properly placed. This took 
about 14 hours, and the steamer sailed on Wednesday, the 13th,_ 
at about 6 o'clock in the morning. 
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Gill & Fisher, after signing the charter-party, several times inquired 
of Crawford to know on what day the steamer had sailed, but he could 
not inform them. Late in the month of August they got him to tel- 
egraph, and then, learning that the steamer had sailed on the 13th, 
came to the conclusion that she would not arrive in time for an August 
shipment, and made other arrangements for the grain which they 
had intended to ship by her. On the eighth of August the rates of 
vessels for August shipments were higher than for vessels for Sep- 
tember shipments, and the rate agreed to be paid for the Orsino 
was the August rate. On September lst the beat rate which could 
be obtained for the Orsino was ls. lOJd. per quarter less than the 
charter rate, making the loss in freight on the cargo which the ship 
actnally carried out on a recharter ^1,067 4s. 4d. 

The master, before arriving at Hampton Eoads, had thrown over- 
board ail the sand ballast, and had put up the shiftîng-boards, and 
at the time the vessel anchored at Hampton Eoads she was ready for 
a grain cargo. It was designed by the captain to use feeders, and 
they were not quite ready, but could hâve been made ready in about 
five hours. But thèse were not necessary to make the steamer ready 
for cargo. Feeders are wooden pipes passing throughthe hatches to 
the holds of the ship. They are filled with grain, and as fast as the 
settling of the grain in the holds leaves any vacancy the grain from 
the feeders runs in and fills up the vacant space, keeping the hold 
full and solid, and preventing shifting. It is optional, however, with 
the owners of the vessel whether feeders shall be used, or whether, in 
lieu thereof, a sufficient quantity of grain shall be put in bags and 
stowed on the top of the bulk grain. The feeders are less expensive 
to the ship, and are therefore preferred by the ship-owners, but the 
marine insurance inspectors do not require feeders if an équivalent 
amount of stowing in bags is substituted. 

I therefore find, notwithstanding the feeders were not completed, 
that, as the vessel could hâve been loaded without them, she was, when 
tendered, ready for cargo. I find that if Gill & Fisher hadgiven or- 
ders on the morning of the 29th, when they received notice that the 
Orsino was at Fortress Monroe, and was ready for cargo, she could 
hâve proceeded either to Baltimore or to Newport News in time to 
hâve been tendered on the thirtieth of August, but I find that she 
could not hâve reached Baltimore in time to hâve been loaded with 
grain before the close of the 30th, (Satnrday,) which would hâve been 
necessary in order to make her cargo an August shipment. 

The représentation in the charter-party, "now about ready to sait 
in ballast," would seem necessarily to imply that, at the date of the 
«harter-party, the steamer had begun préparations for Bailing. In 
fact, on August 8th, when the contract was made, the steamer was in 
the dry-dock. She had then, it is true, nearly completed the repairs 
for which she was put there, and she did corne out of the dry-dock on 
the next day. But it was then that she began her préparations to 
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eail in ballast. It appears to me, therefore, that it was not true on 
August 8th that she was then about ready to Bail in ballast. 

The différence in tinie between the earliest moment she could hâve 
sailed and her actual sailing was not great. The cable dispatch of 
the afternoon of Saturday, August 9th, naming the port of call, al- 
lowing one hour for transmission and five hours for différence of lon- 
gitude, could not hâve been received by the managing owners during 
the business hours of Saturday. But if the steamer had been on 
Friday, the 8th, "about ready to sail," it was reasonable to expect 
that she would sail on Monday. She did not sail until Wednesday. 
This différence of two days made the différence in the port of Balti- 
more of a September instead of an August vessel. Sailing on the 
13th, she could not, being an ordinary freight steamer, be expected to 
arrive at Fortress Monroe earlier than the 29th, and, arriving at 
Fortress Monroe on the 29th, she could not be in Baltimore until the 
30th, and the 30th being Saturday, and Sunday (31st) not a working- 
day, she could not complète her loading in August. It was a delay 
which made a most essential différence to the charterers, and was a 
delay directly attribntable to her not having begun her préparations 
for sailing until after the date of the charter-party. It was known 
to the owners' agent, when the contract was made, that what the 
charterers wanted was an August steamer, and the charterers agreed 
to pay the increased freight demanded for one. The stipulation as 
to the steamer's condition with regard to her readiness to sail was 
therefore a substantive part of the contract; and as in my view of 
the meaning of the language used that stipulation was broken, it fol- 
lows that the respondents had a right to refuse to load the steamer, 
and that the libel must be dismissed. 



The Oranmore. 

Morris v. The Oranmore. 

[District Court, D. Maryland. July 21, 1885.) 

Insuffictent Fittings of Cattle-Ship— Aobeement to be Govetîned BY Eng- 
lish Law— Exceptions ik Bill of Lading. 

The libelant, a résident of Chicago, made with the agents of a Une of British 
steamers a contract to carry cattle trom Baltimore to Liverpool. By a clause 
of the contract it was agreed that any questions arising under the contract or 
the bill of lading against the steamer, or her owners, should be determined by 
English law in England. Cattle shipped under the contract received injuries 
by reason of the insuffîcient construction of stalls provided by the sliip. The 
contract having been made in the United States with a British corporation, 
owner of a British ship, for the carriage of cattle to England, and the parties 
to the contract. having expressly declared their intention that the contract and 
bill of lading should be governed by the law of England, the place of the per- 
formance of the contract of carriage, held, that the English law must -govern 
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as to Us validity, obligation, and interprétation. JBeld, aho, that the excep- 
tions contained in the bill of lading, stipnlating that the shipper approved 
of the cattle fittings, and that the steamer should not be held responsible for 
any injury to the cattle occasioned by the wrongful acts, default, négligence, 
or error in judgment of the owner, pilot, master, otBcers, crew, atevedores, or 
other persons in the service of the ship, were suffleient, under the ralings of the 
English courts, to exempt the ship f rom liability for the injuries complained of. 

In Admiralty. 

Sébastian Brown and John C. Richlerg, for libelant. 

Brown & Brune, for respondent. 

Moeeis, J. This libel is brought to recover for 67 head of cattle 
which died and were thrown overboard, and for the dépréciation in the 
value of others, during a voyage on which they were being carried 
by the British Bteam-ship Oranmore from Baltimore to Liverpool in 
January, .1885. 

The plaintiff, who is a citizen of the United States, residing in Chi- 
cago, shipped on the steamer 320 head of cattle, to be carried on the 
upper between-decks, and received therefor, through his agent in Balti- 
more, the bill of lading, dated January 10, 1885, given in évidence. 
The bill of lading recites that the shipment is made under and sub- 
ject to the conditions of a "live-stock freight contract," dated at Bal- 
timore, November 19, 1884, signed by the libelant for his father, by 
which the father had agreed, upon the terms therein expressed, to 
ship as many cattle as could be carried on the upper between-decks 
of five of the steamers of the Johnston line plying between Baltimore 
and Liverpool, of which the Oranmore was one, for two consécutive 
voyages of each of the five steamers, commencing with the voyage of 
the Oranmore now in question. The stipulations of this "live-stock 
freight contract" are much those usually found in similar contracts 
for carrying cattle acrosB the Atlantic, except the Bixteenth clause, 
which I hâve not met with before, and which is as follows : 

"16. Any questions arising under this contract or the bill of lading against 
the steamer or her owners shall be determined by English law in England." 

The libel allèges that the loss occurred by reason of the insufficient 
fittings of the stalls which the steamer contracted to provide for the 
cattle. 

The défense is that the fittings were proper and sufficient, and 
that the cattle were injured and lost by the négligence of the cattle- 
men sent by the shipper to feed and care for them on the voyage, 
and by the insufficient amount of bedding put under them by the cattle- 
men, and by the weakness of the head-ropes furnished by the libelant. 

The claimant of the steamer, under the sixteenth clause of the con- 
tract, dénies the jurisdiction of this court, and also contends that if 
the court takes jurisdiction the exceptions contained in the bill of 
lading are to be interpreted according to English law, and that by the 
English courts thèse exceptions would be held to relieve the ship from 
liability, even though the losses happened by reason of the insufiï- 
ciency of the cattle fittings. 
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I shall first consider the issue of fact as to whether the Ioss occurred 
by reason of defect in the construction of the cattle stalls. It must 
be conceded, although rough weather was experienced on the voyage, 
commencing soon after leaving the capes, and that the ship rolled 
very considerably from a high sea abeam, that this was not unusual 
January weather, and that the loss is attributable, not to any péril 
of the sea, but either to the insufficiency of the fittings of the cattle 
stalls, as contended by the Iibelant, or, as contended by the claimaîit 
of the ship, to the incompetency of the cattle-men, the want of proper 
head-ropes, and the insufficiency of bedding. The Oranmore is one 
of sixBritish steamers which constitute what is known as the "John- 
ston Line, " plying regularly between Liverpool and Baltimore, and 
which specially solicit and are intended for the carriage of live cattle 
across the Atlantic at ail seasons of the year. They hâve, from time 
to time, improved the spécial fittings and facilities for that business, 
until what was some few years ago considered an extra-hazardous un- 
dertaking, bas become reasonably certain and safe. The voyage of the 
Oranmore on which the cattle sued for were lost was the only voyage 
made by any steamer of the line for a long time on which ail the 
cattle shipped, with the exception of one or two beasts, had not been 
earried safely at ail seasons of the year. 

The stalls on the between-decks on the Oranmore for the voyage 
in question were fitted up differently from any previous voyage, and 
were altered again before she attempted another. Prior to this voyage 
the stalls on the between-decks had been put up by erecting stan- 
chions five feet apart, resting on and affixed to a false floor, laid on the 
iron deck, and at the top shored by braces stretching to the sides of 
the ship, and to other permanent objects against which they could be 
braced. While in the port of Baltimore, preparing for this voyage, 
the cattle fittings on the between-decks previously used having been 
ail taken out on the voyage just made, she having earried no cattle on 
that voyage, it was déterminée! by the captain and agents in Balti- 
more, in putting in new stalls, to fasten the stanchions by a new Sys- 
tem which had been tried, in some of its features, on other ships of 
the line and had been found to work well. This was to hâve holes 
bored in the iron beams, supporting the deck overhead, and to clamp 
the stanchions to the beam by an iron clamp and screws, so as to bind 
the upper end of the stanchion firmly to the beam; the foot of the 
stanchion to be shored and braced as before. The only différence 
between this System as applied to the Oranmore, and the same System 
of elamping to the overhead beams which had been applied on some 
of the other ships, was that on the Oranmore the stanchions were 
clamped to every other beam instead of to every beam, and this brought 
them eight feet apart from center to center. As they had been fast- 
ened previously without the iron elamping, they had been five feec 
apart. Head-boards were used of the same thickness as before; that 
is to say, about two inches thick. 
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The contention of the libelant is that as the direct strain of the 
weight of the cattle when pitching and slipping in rough weather is 
against the head-board to which they are tied, and by which they sus- 
tain themselves, that although the tops of the stanchions were more 
securely fastened by being clamped to the iron beams overhead, the 
additional length of three feet between them, with a head-board of no 
greater thickness than had been sufficient when the stanchions were 
only five feet apart, produced such a strain that the two-inch head- 
boards were not strong enougb, and broke in many places, letting the 
cattle get out of the stalls and fall over each other, and become 
wounded and helpless. 

The testimony of the cattle-men is directly and strongly in support 
of this contention, and goes to show that the great strain and weight 
of the cattle on each eight-foot head-board caused many of thèse 
boards to give way, and also caused the shores at the foot of many 
of the stanchions to give way, and the stanchions to yield at the foot, 
and to sway from side to side, although the top remained fast. They 
also testify that this yielding of the head-boards let the weight of the 
cattle, in their efforts to keep up, corne entirely against the cross cleats 
nailed to the floor to assist them to keep their footing, and that the 
cleats in many instances yielded to the weight and came loose, and 
left the beasts without means of maintaining their footing. 

Patient considération of the testimony leads me to the conclusion 
that the f acts relied on by libelant are established by a prépondérance 
of évidence and probability. The Oranmore appears to hâve been 
the only ship of this line on which it was attempted, with beams so 
far apart, to risk putting the wooden stanchions to every other beam, 
using a head-board only two inches thick. It is true that in the for- 
ward part of the ship there were some iron stanchions 10 feet apart, 
but with thèse the head-boards used were three inches thick, — in fact, 
what are called "joists." Whether the owners intended to leave the 
fittings on this ship affixed to every other beam, or whether they in- 
tended as soon as they could to increase the number of stanchions, 
and were only prevented from doing so preparatory to the voyage in 
question by the shortness of the time and the haste to get the vessel 
off, is a matter which it is not now very easy to détermine; the fact 
is, that immediately after this voyage, and before she made another 
with cattle, the stanchions were put to every beam, so that they were 
only four feet apart. 

The weight of the testimony leads to the conclusion that placing the 
stanchions so far apart without increasing the strength of the head- 
boards was an experiment which no previous expérience had justified, 
and which was made at the risk of the shipper of the cattle during 
one of the worst winter months, and that it was a négligence or error 
of judgment for which the ship should be held responsible, unless the 
shipper has, by the contract contained in the bill of lading, agreed to 
release the ship. 
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The bill of lading, among a great many other exceptions and stip- 
ulations, oontaina the following, which appear applicable to the losa 
sued for in this case : 

"* * * The said animais, subject to the stipulations and exceptions 
hereinafter and before mentioned, are to be delivered from the steamer's deck, 
where the steamer's responsibility shall cease, at the port of Liverpool or at 
Birckenhead, unto Jas. Nelson & Sons, or to his or their assigns. Freight 
payable by consignées at the rate of sixty shillings Br. stg. per head, gênerai 
average according to York and Antwerp rules." 

The following are the exceptions and stipulations above referredto : 

"* * * or an y other périls of the sea, rivers, navigation, or of land 
transit, of whatsoever nature 'or kind, and whether any ofthe périls, causes, 
or things above mentioned, or the loss or injury arising therefrom, be occa- 
noned by the wrongful act, default, négligence, or error in judgment of the 
ovmers, pilot, master, officers, crews, sttvedores, or other persons whomsoever, 
in the service of the ship, or for whose acts the ship-owner would otherwise 
be liable; or by unseaworthiness of the ship at the commencement of the 
voyage, (provided ail reasonable means hâve been taken to provide against 
such unseaworthiness,) or otherwise, howsoever excepted. 

"The shipper provides fodder and attendance for the live-stock, and takes 
ail responsibility in their shipping, carriage, anl discharge, and for the acci- 
dents, damage, and mortality that may happen to them, from whatever cause 
arising, in loading, discharging, and during the voyage. * * * 

"The steamer provides iittings as customary upon steamers of this line, 
andalso provides a condenser for distilling water; but the steamer is not to be 
held responsible for any defect or insufflciency in said flttings, or in the con- 
denser, or any of its appurtenances, or in the ventilation of the ship, the 
same being hereby approved of by the shipper; nor for any claim notice of 
which is not given before the delivery of the live-stock by the steamer." 

From the above quotations from the bill of lading (which was simi- 
lar to those constantly before nsed by the agents of this line of steam- 
ers in dealing with this libelant and his father) it appears that the 
ship-owners hâve contracted for exemption from the négligence and 
errors of their employés in putting up the cattle fittings, and hâve ex- 
acted the shipper's approval of them as a condition of issuing the 
bill of lading. 

The embarking of the cattle at Baltimore was attended to by an 
agent of the libelant, who had for a long time frequently attended to 
this business for libelant and his father. There was nothing about 
the appearance of the stall fittings to attract his spécial attention, 
and as there was no insurance effected on this shipment, it became no 
one's spécial business to critically examine them on behalf of the 
shipper. 

It is conceded that the exemptions of the bill of lading, so far as 
they are properly applicable to the loss sustained, are, by the English 
law relating to common carriers, valid and operative; but libelant 
contends that the bill of lading is to be interpreted by the American 
law, which, as declared by the fédéral courts, rejects the attempts of 
common carriers to exempt themselves from the conséquences of want 
of care and diligence on the part of themselves, or their agents or em- 
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ployes, and holds such stipulations void as against public policy, and 
not to be enforced. Where a contract is made in one country to be per- 
formed in another, it is not always easy to détermine whether the law 
of the place where the contract was made, or of the place where it is 
to be perf ormed, is applicable. It seems, however, quite generally con- 
ceded that the question is to be determined by arriving at the intent 
of the parties to the contract, where that is possible. Hutch. Carr. 
142; Charter ed Bank of India v. Netherlands Nav. Go., 10 Q. B. Div. 
529. The presumption is that the parties enter into a contract with 
référence to the law of the place where it is made, but this presump- 
tion is easily overthrown by cire um stances which show that this was 
not the intention ôf the parties. Whart. Confl. Laws, 434. In Cox 
v. U. S., 6 Pet. 203, it is said by the suprême court: 

"The law of the place where the contract is made is to govern in expound- 
ing and enforcing the contract, unless the parties hâve a view to its being 
executed elsewhere, in which case it is to be governed according to the law 
where it is to be executed." 

The présent question is not one which affects the capacity of the 
parties to make the contract. It is not a case in which, according 
to the American law, it could be said that there is no contract at ail 
binding on the parties. It is merely a question of the extent and nat- 
ure of the obligations and conditions of a contract. The law is thus 
stated in Story, Confl. Laws, 242 : 

"Generally speaking, the validity of a contract is to be decided by the law 
of the place where it is made, unless it is to be performed in another coun- 
try; for, as we shall presently see, in the latter case the law of the place of 
performance is to govern." 

And, at page 280 : 

"The rules already considered suppose the performance of the contract to 
be in the place where it is made, either expressly or by tacit implication. 
But where the contract is oxpressly or tacitly to be performed in any other 
place, there the gênerai rule is, in conformity to the presumed intention of 
the parties, that the contract, as to its validity, nature, obligation, and in- 
terprétation, is to be governed by the law of the place of performance." 

And the author cites, as clearly expressing the rule, the statement 
of Lord Mansfield : 

"The law of the place can never be the rule where the transaction is en- 
tered into with an express view to the law of another country as the rule by 
which it is to be governed." 

In Whart. Confl. Laws, 472, it is stated to be a rule fairly dedu- 
cible frorn adjudged cases that where there are no other controlling 
circumstances a contract of carriage is to be interpreted by the law 
of the carrier's principal office. In this case, although the contract 
was made in the United States, it was made in the port of Baltimore 
by a résident of Chicago with a British corporation for carriage in 
a British ship to a port in Great Britain, and the express agreement 
of the parties, deliberately made two months before the shipment, 
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■was that any question arisîng against the carrier under the contract 
or the bill of lading should be determined by English law. 

Under ail thèse circumstances it seems to me the court should give 
effect to thia clause of the agreement. It leaves the intention of the 
parties beyond doubt of any kind, and that intention was to give to the 
provisions of the bill of lading such efficacy as the English courts would 
give to them. As I understand the facts of the case, and the rulings 
of the English courts upon similar bills of lading, I think the excep- 
tions cover the injuries sustained by this libelant, and the libel must 
be dismissed. 



End of Volume 24. 



